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ADVBETISEMENT 


TO 


THE  SEVENTH  EDITION, 


■o< 


SiHCB  the  publication  of  the  Sixth  Edition  of  this  treatise, 
the  Queen's  Begulations  and  Orders  for  the  Army  have  been 
revised,  and  many  alterations  affecting  the  law  and  practice 
of  Courts  Martial  have  been  made  by  them,  and  others 
by  subsequent  Mutiny  Acts  and  Articles  of  War.  The 
corrections  required  by  these  changes  are  now  made  in  the 
work,  and  some  recent  statutes,  and  the  cases  bearing  on  the 
subjects  of  which  it  treats,  so  £Eir  as  they  have  appeared  in 
the  authorized  Law  Beports,  are  also  noticed;  as  are  the 
General  Orders,  Army  Circulars,  Boyal  Warrants,  and  Orders 
in  Council  to  the  present  date. 

The  argument  in  the  note  {page  331)  as  to  the  restricted 
sense  in  which  the  general  terms  of  '^  The  Indian  Evidence 
Act,  1872,"  ought  necessarily  to  be  understood,  became  the 
subject  of  adverse  criticism  in  India;  but  it  will  be  seen 
that  the  principle  of  the  freedom  of  the  law  of  courts  martial 
from  interference  by  any  local  legislature,  on  which  the 
writer  had  ventured  to  insist,  has  been  very  markedly 
asserted  in  an  addition  to  the  Mutiny  Act  of  1874.     This 
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addition  expressly  refers  to  the  Indian  Act  in  question,  and 

was  occasioned  by  an  interpretation  having  been  acted  upon 

by  the  military  authorities  in  Bengal  which  extended  its 

operation  to  Courts  Martial,  other  than  those  held  under  the 

Indian  Articles  of  War  for  the  trial  of  Native  officers  and 

soldiers,  to  which  alone  it  is  legally  applicable. 

T.  F.  S. 

Sth  May,  1875. 


EDITOE'S    PEBFACE 


TO 


THE    SIXTH   EDITION. 


■iO«- 


Thb  Author,  some  months  before  his  death  in  the  year 
1842,  desired  his  eldest  son  to  continue  his  work  on  the 
subject  of  Courts  Martial.  This  he  undertook  to  do  with 
the  sanction  and  encouragement  of  Lord  Hill  (the  Greneral 
Commanding  in  Chief),  the  late  Lord  Baglan  (the  Military 
Secretary),  and  the  late  Lord  Hardinge,  who  was  then 
Secretary  at  War ;  and  now,  looking  back  for  more  tlian 
thirty  years,  he  desires  to  acknowledge  that  it  is  only  by 
the  necessary  information  having  been  supplied  by  every 
department  to  which  he  has  had  occasion  to  apply,  that  he 
has  been  able  to  bring  out  the  several  editions,  from  the 
third  in  1843  to  the  present. 

In  the  preparation  of  the  fourth  edition  (1851)  he  had 
the  advantage  of  information  collected  by  his  next  brother, 
the  late  Major  Egbert  Simmons,  5th  Fusiliers,  then  Deputy 
Judge  Advocate  at  the  Mauritius,  and  the  Editor  had  hoped 
that  he  would  have  relieved  him  ef  the  responsibility  of 
future  revisions.  When  there  was.  an  end  to  this  hope  (a), 
he  had  no  heart  to  return  to  the  work  himself ;  but  after  the 

(a)  A  fifth  edition  by  Major  'Egbert  Major  Simmons  commanded  the  legi- 

Simmons  was  announced  in  1857«  but  ment  during  the  whole  of  the  opera- 

at  that  yery  time  he  was  nnezpectedly  tions,  which  were  closed  by  the  relief 

ordend   on    active  serriee.     In  the  of  Lucknow  on  the  26th  September, 

absence  of  the   Lrantenant   Colonel,  Migor  General  Sir  J.  Outram,  in  his 

who  had  been  appointed  to  a  brigade  orders  of  the  26th  September,  speaks 

shortly  after  the  Fifth  landed  in  India,  of  the  6th  Fusiliers  as  baying  •*  led  the 
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book  had  been  out  of  print  for 'seven  or  eight  years,  he  was 
induced  to  revise  it  in  1862,  by  the  assurance  of  those  whose 
position  gave  them  a  right  to  speak  with  authority,  that 
great  inconvenience  was  occasioned  from  the  want  of  a  new 
edition. 

On  the  publication  of  the  ^  Queen^a  Regtdatuma  a/nd 
Orders  for  the  Army^  in  1868,  the  Editor  had  the  honour 
to  receive  an  interleaved  copy  of  the  new  issue,  accom- 
panied by  a  letter  from  the  Adjutant  General,  informing 
him  that  ^'His  Boyal  Highness  the  Field  Marshal,  Com- 
^^  manding  in  Chief,  recognising  the  efforts  he  had  made 
*'  in  collecting  the  precedents,  rules,  and  axioms  which 
*'  guide  the  administration  of  Military  Law,  had  directed* 
^'  him  to  transmit"  it  ''as  a  mark  of  consideration,  in  the 
''  hope  it  might  be  useful  to  him  in  any  continued  prose- 
''  cution  of  his  labours."    It  was  a  further  encouragement 
to  him  to  find  not  only  that — ^unsought  by  him — ^the  work 
was   included  in  the  number  of  those  ''  recommended  to 
''  the  Army  as  useful  books  of  reference,"  but  also  that 
paragraphs  from  it  had  been  adopted  in  the  text  (6),  and 
that  nearly  all  the  forms  for  recording  ''  some  of  the  more 
''  unusual  incidents,"  which  he  had  drawn  up,  had  been 
transferred  to  the  Form  of  Proceedings,  then  for  the  first 
time  added  to,  and  authorised  by,  the  Queen's  Regulations. 

It  was  intended  that  the  present  edition  should  have  been 
published  early  in  1869,  but  it  was  delayed  in  consequence 

**  column  on  the  26th  instant  under  a  *<  Fifth  Fnsilien,  most  deeply  regntt»d 

"  most   mnrderoos  fire."    Their  loss  *'  by  the  whole  Army." — London  Ga- 

was  yerj  heayy  in  this  desperate  stmg-  Mette  ExtraordinarVt  Feb.  17>  186S. 
gle,  bnt  it  was  not  nntil  the  29th  of       {b)  In  1863    the   Lords  Gommis- 

September,  that,  in  a  suecessfhl  sortie  sioners  of  the  Admiralty  were  pleased 

from  the  Residency — again  to  qnote  to  apply  for  permission  to  issne  ex- 

the  gazette — "we  had  the  misfortune  tracts  from  the  Anthor^s  remarks  in 

"  to    lose  Major  Simmons,  who  was  the  chapter  on  Oonrts  of  Enqnixy,  and 

killed  by  a  musket-shot^  whilst  lead-  the  Circular  (8th  September,  1868)  is 

in^  his  men  into  the  most  advanced  now  included  in  the  "  Addenda  to  the 

building."    Sir  James  Outram,  in  his  Queen^s   Regtdatirma  and  Admiralty 

despatch  of  the  following  day,  speaks  Jn8tructum§"  1868.    Shorter  extracts 

of  this  operation  as  beinff  "  attended  on  the  same  subject  wnre  embodied  in 

*'  with  the  serious  loss  of  one  officer  the  "  BegulaHom  for    the  Volunteer 

** and  fifteen  men  killed  and  missing,  Forte"  1863,  and  in  the  "  Queen'e  Be- 

"  the  officer  killed,  being  Major  Sim-  gtUaHona  and  Ordere  for  the  Army,** 

"mons,   commanding   Her  Miy'esty's  1868. 
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of  an  official  intimation  that  very  considerable  changes 
were  in  contemplation.  As  the  projected  legislation  did  not 
take  place,  the  Editor  has  now  continued  his  revision  with 
careful  reference  to  the  latest  authorities,  including  the  Acts 
of  the  last  session  of  Parliament,  the  Orders  in  Council, 
Regulations  and  Warrants  now  in  force,  and  the  Oeneral 
Orders  and  Army  Circulars  to  the  present  month  inclusive. 

The  annual  renewing  of  the  Mutiny  Act  and  Articles  of 
War,  and  the  occasional  issue  of  subsidiaiy  regulations, 
afford  peculiar  facilities  for  the  improvement  of  Military 
Law;  but  this  has  at  all  times  a  tendency  to  render  it 
especially  fluctuating  in  its  details,  and  the  last  ten  years 
having  been  productive  of  more  and  greater  changes  than 
many  longer  periods  in  its  history,  many  parts  of  this 
treatise  have  been  re-written,  and  some  brief  notices  have 
also  been  added  on  collateral  points.  If  the  Editor  cannot 
hope  that  he  has  everywhere  succeeded  in  adapting  the 
following  pages  to  the  existing  state  of  the  Law  and  Prac- 
tice of  Courts  Martial,  he  has  at  least  the  satisSeu^tion  of 
knowing  that  he  has  done  his  best  to  carry  out  his  JEither's 
wish,  that  his  work  should  continue  to  be  useful  to  the 
Service. 

Daltoh  Holmb,  Tobkshibb: 
2!9tk  Deeember,  1872. 


AUTHOR'S    PREFACE 


TO 


THE   FIEST   EDITION. 


That  it  is  expedient  for  officers  of  the  army  to  make 
themselves  acquainted  with  that  system  of  laws,  to  which, 
as  soldiers  they  are  subject,  is  self-evident ;  that  it  is  their 
duty,  is  obvious  from  a  consideration  of  the  nature  and 
responsibility  of  the  judicial  functions  which,  in  the  course 
of  their  service,  they  are  called  on  to  discharge.     The 
obligation  is  rendered  still  more  imperative  by  the  orders 
for  the  army,  which  expressly  declare,  that  ''The  duties 
''attached  to  officers  on  courts  martial,  are  of  the  most 
"  grave  and  important  nature ;  and,  in  order  to  discharge 
"  them  with  justice  and  propriety,  it  is  incumbent  on  all 
"  officers  to  apply  themselves  diligently  to  the  acquirement 
"  of  a  competent  knowledge  of  military  law,  and  to  make 
"  themselves  perfectly  acquainted  with  all  orders  and  regu- 
"lations,  and  with  the  practices  of  military  courts."    By 
close  and  assiduous  attention  to  the  proceedings  of  Courts 
Martial,  a  sufficient  fund  of  information  may  perhaps  be 
collected;  but  individual  observation  is  gradual  and  con- 
fined ;  and  he,  who  relies  solely  on  the  result  of  his  own 
experience,  will,  in  the  meanti/me,  be  often  called  to  the 
exercise  of  functions,  his  knowledge  of  which  cannot  as  yet 
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have  attained  much  accuracy  and  consistence.  Works  on 
the  practice  of  Courts  Martial  and  on  the  subject  of  Military 
Law  are  therefore  indispensable.  Several  do  indeed  exist, 
but  they  do  not  appear  to  have  afforded  all  the  information 
required  by  the  army ;  nor  are  they,,  in  all  cases,  imme- 
diately subservient  to  practical  purposes,  nor  accommodated 
invariably  to  the  existing  state  of  the  law,  and  to  the 
general  orders  which  have  appeared  on  the  subject  within 
the  last  few  years.  Besides  which,  former  publications  on 
the  subject  are,  in  a  great  degree,  rendered  obsolete  by  the 
recent  revision  of  the  Mutiny  Act  and  Articles  of  War. 

Such  are  the  considerations  which  led  to  the  compilation 
of  the  following  essay;  and  if,  in  its  progress,  the  author 
has  succeeded  in  obviating  some  difficulties  attendant  on 
acquiring  the  knowledge  of  the  practice  of  Militaiy  Courts, 
and  of  tlie  nature  and  extent  of  the  power  entrusted  to  them 
by  the  legislature,  his  principal  object  will  be  attained. 
Whatever  may  be  thought  of  the  manner  in  which  he  ha^ 
executed  his  design,  it  will  be  admitted  that  what  he  had 
designed  is  by  no  means  unimportant  or  uncalled  for. 

The  Mutiny  Act  and  Articles  of  War  tend  reciprocally 
to  throw  light  on  each  other  in  cases  which  require  eluci- 
dation, and  where  the  ordinary  rules  for  interpreting 
statute^  are  insufficient.  But,  in  fixing  the  meaning  of  the 
Articles  of  War,  where  the  pleasure  of  His  Majesty  has 
been  expressed,  it  is  decisive;  and  as  the  custom  of  the 
army  can  only  have  originated  in  orders,  or  have  been 
adhered  to  under  the  sanction  of  the  King;  so  must  the 
opinion  of  His  Majesty,  as  to  the  usage  of  the  service,  be 
received  as  equally  conclusive.  In  this  view,  the  author  has 
attentively  considered  most  of  the  orders,  which  have  ap- 
peared since  the  accession  of  his  late  Royal  Highness  the 
Duke  of  York  to  the  command  of  the  army;  an  epoch  ever 
memorable  in  the  history  of  Great  Britain,  as  being  the 
commencement  of  that  era,  in  which  the  British  army  has 
been  as  conspicuous  amongst  the  armies  of  Europe  for 
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discipline  and  tactics,  as  it  has  always  been  for  patriotism 
and  valour.  If  the  few  opinions  which  the  author  has 
ventured  to  o£fer  on  points  which  have  been  at  times  dis- 
puted, are  not,  in  each  case,  supported  by  reference  to  a 
general  order;  as  he  believes  them  to  have  been  inculcated 
by  practice,  so  he  hopes  they  will  be  recognised  as  in  unison 
with  the  prevailing  customs  of  the  service. 

In  prosecution  of  the  object  of  the  present  undertaking, 
it  was  found  absolutely  necessary  to  advert  to  the  general 
rules  of  evidence  in  the  common  law  courts  of  the  countrv, 
and  to  the  more  prominent  features  of  the  criminal  law  of 
England,  which,  by  the  operation  of   the  hundred  and 
second  (c)  Article  of  War,  Courts  Martial  have  frequently  to 
dispense  in  places  beyond  the  ,sea8,  where  there  may  be  no 
form  of  British  civil  judicature  in  force.    To  this  end,  the 
author  has  consulted,  with  what  attention  he  could,  such 
works  on  evidence  and  jurisprudence  as  came  within  his 
reach.    That  his  enquiries  have  been  conducted  with  the 
judgment  and  exactness  of  a  practised  lawyer,  he  dares 
not  flatter  himself;  and  if  he  be  charged  with  presumption, 
in  attempting  a  subject  confessedly  beyond  his  grasp,  his 
only  plea  must  be  that,  in  the  discharge  of  iiis  military 
duties,  he  felt  it  necessary  to  make  some  enquiries  into  the 
law  of  evidence  and  the  criminal  law  of  England;  the  result 
he  arranged  into  the  present  form,  and  he  is  induced,  by 
the  observations  of  some  brother  officers,  to  offer  it  to  the 
army ;  not  by  any  means  as  a  complete  summary  of  all 
that  may  be  requisite  to  be  known  on  the  subject ;  but  as 
embracing  the  most  obvious  points,  which,  in  the  course 
of  his  reading,  appeared  to  a  soldier  to  be  connected  with, 
or  to  throw  light  on,  the  administration  of  Military  Law; 
and  which  may  be  most  required  in  cases  where  Courts 
Martial  have  to  supply  the  place  of  courts  of  civil  judicature. 
If  a  good  lawyer  could  be  grafbed  on  a  soldier  of  common 

(e)  The  hundred  and  fortj-thiid  article    (1 872.) 
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observation,  and  possessing  a  certain  experience  in  the 
army,  a  perfect  treatise  on  Military  Law  might  be  produced ; 
but  as  to  the  separate  efforts  of  the  lawyer  and  the  soldier, 
it  is  to  be  apprehended  that  the  legal  faults  which  must 
exist  in  the  essay  of  the  one,  would  be  more  than  equalled 
by  the  unmilitary  feeling  which  would  inevitably  insinuate 
itself  into  and  pervade  the  work  of  the  other.  Nor  is  it 
probable  that  these  defects  would  be  overcome  by  com- 
bining, in  a  joint  treatise,  the  knowledge  and  experience 
of  both :  the  precise  research,  which  the  lawyer  may  unin- 
terruptedly pursue,  ill  accords  with  the  desultory  habits, 
which  are  unavoidable  by  the  soldier;  and  the  parts  would 
be  so  incapable  of  amalgamation,  that  the  work  itself 
however  valuable  intrinsically,  would  yet  be  too  discursive 
for  the  purpose  of  general  information, — ^not  readily  made  use 
of  as  a  book  of  reference, — and  consequently,  as  a  practical 
work,  of  little  utility.  A  perfect  treatise  on  Military  Law 
cannot,  for  these  reasons,  well  be  expected; — it  wotdd  be 
necessary  that  acquirements  should  be  combined  which 
perhaps  are  in  themselves  incompatible  and  inconsistent. 

The  author  is  very  far  from  supposing  that  his  work  will 
be  free  from  errors  and  imperfections.  He  has  no  doubt 
but  that,  in  its  degree,  it  will  tend  to  strengthen  an  opinion 
which  has  been  entertained  from  the  time  of  Tacitus; — 
^Militaribus  ingeniis  subtilitatem  deesse,  quia  castrensis 
jurisdictio,  secura  et  obtusior,  ac  plura  manu  agens,  oalli- 
ditatem  fori  non  exerceat."  Yet  he  confesses  that,  if  he 
anticipated  severity  of  criticism,  he  should  be  much  more 
solicitous  as  to  the  opinion  which  may  be  entertained  of  the 
military,  than  of  the  legal  part  of  the  work.  Upon  the 
one  subject,  he  ought  to  be  well-informed,  or  the  experience 
of  four-and-twenty  years  must  have  been  indeed  abortive ; 
on  the  other,  his  information  must  be  secondary ;  and  if 
adequate  to  the  duties  of  a  British  officer,  and  proportioned 
to  the  general  knowledge  required  in  an  English  gentleman, 
it  is  all  that  can  be  fairly  expected. 


xiv  PREFACE  TO  THE  FIRST  EDITION. 

Utility,  not  novelty,  a  practical  compilation,  rather  than 
an  original  essay,  being  the  object  of  the  author,  he  has 
not  scrupled  to  adopt  whatever  matter  he  could  find  appli- 
cable to  his  purpose.  In  every  case,  he*  has  so  far  as  he  is 
aware,  acknowledged  the  extent  of  the  obligation;  yet,  as 
parts  of  this  work  were  compiled  from  notes,  made  at 
different  periods  and  without  any  view  to  publication,  it  is 
very  possible  that,  in  some  instances,  he  has  omitted  to 
make  due  acknowledgment. 

With  respect  to  the  manner  and  arrangement  of  this 
essay,  imperfect  as  the  author  well  knows  it  to  be,  if  it  be 
calculated  to  convey  his  meaning  to  the  minds  of  those 
for  whom  it  is  intended,  with  tolerable  distinctness,  it  is 
all  that  has  been  aimed  at:  it  pretends  neither  to  logical 
precision;  nor  to  adventitious  ornament.  For  the  army  the 
work  was  undertaken;  and  to  the  younger  part  of  the 
army,  the  author  feincies  it  may  not  be  without  its  use ; 
whether  he  is  deceived  or  not,  remains  to  be  proved.  One 
thing  is  very  certain ;  if  the  essay  be  useful,  it  will  ulti- 
mately need  no  apology ;  if  not  calculated  to  be  of  service, 
no  apology  can  extenuate  its  defects;  though,  perhaps, 
integrity  of  motive  may  be  received  in  palliation  of  the 
erroneous  judgment  which  the  author  had  formed  of  the 
utility  of  his  performance. 

I8th  Septwnber^  1830. 
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THE 

CONSTITUTION  AND  PEACTICE 

OF 

COUBTS   MAETIAIi. 


CHAPTER  I. 

OONSimiTION  AND  COUFOSITION   OF  COUBTS   UABTIAL. 

» 

I.  CouBTS  Mabtial,  as  now  held  in  the  British  Army,  have  ooorte  mftrtui 
sncceeded  to  the  (1)  name ;  and,  so  far  as  regards  the  land  the'coort  of  the 
forces  of  the  realm,  for  the  most  part  to  the  jurisdiction  land,  ^ 

of  the   marshal's    cotirt,   or  court-marshal  (2)  of  our  an- 
cient military  organization;  but  their  existing  constitution  bnthismiutary 

iurisdiction  dis- 

(1)  In  the  Latin  of  the  parliament  fonnd  as  early  as  1547  in  the  letters 
lous  in  the  time  of  King  Henry  IV.  patent  of  Sir  Anthony  St.  Leger  as 
the  marshal  court  was  called  "curia  Lord  Deputy  of  Ireland — "secundum 
militaris'*  (the  knights'  court,  or  court  leg&m  et  consvteiudinem  Marescalcus 
of  the  chiTaliy),  horn  miles,  cheralier  .  .  .  (vocalamf  martial  Law") — 
or  knight.  The  change  to  "  martial  "(*)  Rymer,  xx.  148.  But  in  a  similar  com- 
points  to  men  who  had  heard  more  of  mission  to  the  saftie  in  1 650  the  ez- 
the  gods  of  ancient  Kome  than  of  the  planatory  parenthesis  reads  "  Marshall 
dignities  of  feudal  England ;  and  the  Lawe  "  \io.  244),  and  the  letters  pa- 
same  false  etymology  (3far«,JifaWia/{>),  tent  of  the  judge  advocate  general 
which  has  misled  even  judges  and  [§1279]  still  style  him  "judge  marshal 
counsel  learned  in  the  law,  affected  the  of  all  our  forces."  See  §  100». 
speUing  of  "marshal  law,"  "judge  (2)  See  Coke,  4  Inst.  c.  17.  "This 
marshal,''  and  "  provost  marshal."  court  is  the  fountain  of  the  marsh  all 
This  last  appears  as  "provost  mar-  law."  "They  proceed  according  to  the 
tial  *  so  late  as  the  Articles  of  William  customes  and  usages  of  that  court,  and 
III.  and  Queen  Anne,  [§  156];  and,  on  in  cases  omitted  according  to  the  civil 
the  other  hand,  "  martial  law  "  may  be  law,  secundum  legem  armorum,^ 


*  In  the  commission  under  the  great  seal  constituting  Algernon,  Earl  of 
'Noithumberland,  captain-general  of  the  army  (14th  Feb.  1640),  he  is  author- 
ized, among  other  things,  to  hold  "military,  or  marshal,  or  martial  courts." — 
Bymer^  xz.  369. 
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CONSTITUTION  OF  COURTS  MARTIAL. 


appeared  with 
the  breaking  up 
of  the  feudal 
sjBtem. 

Their  oompo. 
Bition  was 
changed  in  the 
time  of  King 
CharleB  I.,  and 
became  more 
analogous  to 
that  of  the  ordi- 
nary  courts  of 
dyil  jndicature» 


is  essentially  difTerent.  Instead  of  a  judge  sitting  alone,  or 
with  a  single  (3)  assessor,  their  modem  form,  which  ensures 
the  benefits  of  trial  by  jury,  had  been  already  established 
at  the  beginning  of  the  civil  war  of  the  great  reliellion.  This 
fundamental  change  may  very  possibly  have  recommended 
itself  from  the  greater  resemblance  to  the  criminal  system 
of  the  common  law,  but  it  was  most  probably  adopted 
from  the  "  Articles  and  Military  Laws  "  of  Gustavus  Adol- 
phus,  (4)  and  the  military  jurisprudence  of  Germany  and 
the  Low  Countries,  (5)  where  many  of  the  principal  com- 
manders of  the  contending  armies  had  gained  their  profes- 
after  the  example  sioual  experience,  and  their  knowledije  of  the  "  custom  of 

of  the  standing  r  ?  ,  --o 

armies  of  North-  War,"  which  refifulated  their  military  tribunals.     The  court 

em  Europe ;  and  '  o  ^ 

also  no  longer  consists  of  the  senior  officers  available  for  the 
duty,  as  then  in  the  army,  and  as  is  still  the  rule  at  naval 
courts  martial ;  but  from  that  time  to  the  present — at  least 
until  the  year  1829,  when  district  or  garrison  courts  martial 
were  introduced  into  the  service— courts  martial  have  con- 
aocordingasthey  tiuucd  to  be  held  with  a  two-fold  distinction  of  jurisdiction 

are  General  or  '' 

Kei^entai         and  powcrs  accordiuff  as  they  are  convened  by  the  comman- 

cooriB  martial.  ■*■  "  ^  i       •         i        i 

der  of  the  army,  or,  under  his  authority,  by  the  commander 
of  a  regiment,  garrison,  or  distinct  detachment,  and  as  they 
are  composed  of  officers  drawn  from  their  respective  com- 
mands. 

2.  These  courts  formerly  derived  their  authority  exclu- 
sively from  the  crown,  in  right  of  the  supreme  government 
of  the  army,  [§  81]  and  for  the  first  time  received  a  statu- 
tory recognition  at  the  Revolution  of  1688.  (6)  Although 
recourse  was  then  had  to  parliament  for  more  ample  powers 

(3)  The  marshal  sat  in  person,  or  a  old  world  Scandinavian  origin. 
"  sufficient  deputy  "  under  his  commis-  (5)  It  is  curious  to  note  the  length  of 
sion,  as  in  other  instances  under  the  time  during  which  foreign  military  law 
commission  of  the  general  of  the  army,  was  recognized  as  authority  in  the 
Thejudffe  marshal  was  not  only  "ad vo-  British  service.  The  Dutch  *'Laws 
cate  and  coadjutor  to  the  marshal "  as  and  Ordinances  touching  Military  Dis- 
inl644,  and  called  in  (§29 a)  to  advise  cipline/'  decreed  at  Arnhem  on  the 
on  legal  points,  as  now,  but  also  sat  13th  August,  1590,  by  the  Council  of 
as  judge  by  himself  "  doin^  justice "  State,  as  printed  in  English  at  the 
in  tide  case  of"  auctours  of  offences." —  Hague,  were  reprinted  by  an  order  in 
Sutcliffe,  Lawes  of  Warre  (1693),  339.  council,  together  with  the  Scotch  Axti- 

(4)  These  are  printed  at  len^h  in  cles,  printed  by  order  of  King  Charles 
"Ward's  ** Animadversions  of  Warre,  II.,  when  they  were  "altered  and 
Dedicated  to  his  Boyall  Majestie  King  amended  "  in  1691. 
Charles"  (1639)  U.  41-54.  The  (6)  The  first  mutiny  act  (1  Will.  & 
direction  (Art.  144)  that  the  members  Hary,  c.  6)  was  passed  the  8rd  AjMril, 
of « the  courts  marshal  should  be  sworn  1689,  and  became  in  force  on  the  12tlL 
'*  under  the  blue  skies  "  is  racy  of  their  ApriL 


Fonnerlj  the 
BoveTeIgn  oonstl 
toted  oourtfl 
martial  by  an 
exercise  of  pie. 
lOgative, 


EXTENT  OF  EOYAL  PEEROGATIVE.         §2  3 

than  were  known  to  the  common  law,  the  act  then  passed,  and  framed  au 
and  many  other  mutiny  acts  were  afterwards  allowed  to  goTera^entof 
expire,  courts   martial  the   meantime   depending  only  on       *™^' 
custom  and  the  power  of  the  crown  to  establish  articles  of 
war«  [§91]      In    a   series  (7)  of   the  earlier  mutiny  acts 
there  was  a  special  clause  which  expressly  provided  that 
neither  "the  acts  nor  anything  contained  in  them  should 
extend  to  abridge  "  this  branch  of  the  royal  prerogative,  so 
far  as  it  might  prevail  beyond  the  seas ;  and,  with  refer- 
ence to  the  same  constitutional  principle,  the  mutiny  act, 
which  from  the  year  1718  has  declared  the  lawfulness  of 
articles  of  war  made  by  the  crown  in  accordance  with  its 
provisions,  still  limits  the  restriction  in  respect  to  capital 
punishment  to  the  case  of  persons  within  the  United  King- 
dom. (8)     An  analogous  distinction  is  also  indirectly  pre-  thia  power  of  the 
served  in  the  terms  in  which  the  mutiny  act  declares  the  since  abridged 
powers  of  the  crown :  it  enacts  (9)  that  Her  Majesty  "  may,  waim,  although 
from  time  to  time,  in  like  manner  as  has  been  heretofore 
used,  grant  commissions  under  the  royal  sign  manual,  for 
the  holding  courts  martial  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,"  but  is  silent  in  respect  to  com-  recognized  out  of 

the  same; 

missions  granted  to  hold  courts  martial  elsewhere  out  of  the 
same.  The  mutiny  act  is  now  also  silent  as  to  the  composition 
of  general  and  district  or  garrison  courts  martial  held  out  of 
the  British  Isles,  which  is  regulated  by  the  sovereign  in  the 
articles  of  war.     Besides  the  general  power  of  ffrantinfi:  com-  theaoveTeign 

**.-„,  .  °         ,        now  constituting 

missions  "  to  hold  courts  martial,    the  mutiny  act,  m  the  courts  martial 

J  ?  by  statute, 

sequel  of  the  declaration  referred  to  above,   declares  the 

power  of  Her  Majesty  to  "  grant   commissions  or  warrants 

under   the   royal  sign   manual  to   the   chief  governor   or  S'^^^^j^"*" 

governors  of  Ireland,  the  commander  of  the  forces,  or  the  courts  martial, 

person  or  persons  commanding  in   chief,  or  commanding 

for  the  time  being,  any  body  of  troops  at  home  or  abroad," 

*'  for  convening  courts  martial "  themselves,   and   also   for  direcuy  and 

^  mediately, 

authorizing  officers  "under  their   respective  commands  to 

convene  courts  martial,"  with  this   limitation,  "that  the  with  a  limitation 

officer  so  authorized  be  not  below  the  degree  of  a  field  officer, 

except   in   detached  situations  beyond   seas  where  a  field 

(7)  1  Anne,  c.  16,  8.37;  2&3  Anne,  (8)M.A.l.iS60§lO,39.4Geo.l,c.3,4O. 

e.  20,  8.  37 ;  3  &  4  Anne,  c.  16,  8.  38,  (9)  M.A.6.    In  the  mutiny  acts  of 

^cc.    Compare  12  Anne,  c.  13  (a/,  c.  1850,  1849,  &c.,  "Be  it  declared  and 

12),  8.  43  ;  18  Anne,  c.  4,  s.  41,  kc,  enacted." 

B  2 


§3 


CONSTITUTION  OF  COURTS  MABtlAL. 


andgTmnUng 
powers  to  hold 


oertain  oonrts 
of  inferior  jnxia* 
dictioo 


without  other 
authority  than 
theartldcs  of 
war; 


and  ImspootiTo 
of  the  limitation 
as  to  rank  ap. 
plying  to  the 
convening  of 
snperjor  ooarts. 


The  mntiny  act 
legalizes  the  oon- 
Tening  of  conrte 
martial  in  cer- 
tain caaeB  beyond 
seas,  without 
other  authority 
from  Her  Ma- 
jesty. 


officer  is  not  in  command,  in  which  case  a  captain  may  be 
authorized  to  convene  district  or  garrison  courts  martial.  (1) 
3.  The  provisions  of  the  mutiny  act  at  first  extended  only 
to  those  courts  martial  which  were  held  for  the  trial  of  the 
offences  therein  declared  liable  to  capital  punishment,  leav-^ 
ing  the  composition  of  these  courts  in  other  cases,  and  the 
forms  of  procedure,  to  be  regulated  by  the  custom  of  war, 
and  the  royal  prerogative  as  expressed  in  the  articles  of 
war.    The  authority  for  convening  all  courts  martial  of  infe- 
rior jurisdiction  continued  to  be  derived  only  from  the  royal 
prerogative,  or  the  gcQeral  power  of  making  articles  of  war. 
Even  in  the  present  day, — ^when  ail  general  courts  martial, 
and  the  more  recently  created  district  or  garrison  courts 
martial,  are  placed  on  the  same  footing  as  to  their  constitu- 
tion,— ^the  mutiny  act,  though  it  decrees  certain  powers  to 
regimental  and  detachment  courts  martial,  and  regulates 
their  composition,  is  nevertheless  altogether  silent  as  to 
the  mode  of  their  assembly.    The  articles  of  war  expressly 
convey  Her  Majesty's  command  for  the  holding  of  regi- 
mental (2)  courts  martial "  by  the  appointment  of  the  colonel 
or  other   commanding  officer "  (  "  not  under  the  rank  of 
captain")  "without  other  authority  than  these  our  rules  and 
articles  of  war ; "  and  for  holding  detachment  courts  mar- 
tial, (3)  also  without  other  authority,  by  the  appointment  of 
the  senior  officer  not  being  under  the  rank  of  captain,  or,  if  on 
board  ship,  "  whatever  be  his  rank." 

4.  The  earlier  mutiny  acts  authorized  the  general  of  the 
army,  equally  with  the  crown,  "  to  grant  commissions  "  to 
assemble  courts  martial ;  and  in  the  present  day,  the  mutiny 
act,  besides  courts  martial  assembled  by  further  authority  of 
the  sovereign,  either  direct  or  delegated,  makes  it  "  lawful" 
in  special  cases  beyond  the  seas  for  any  officer  to  convene  a 
detachment  general  court  martial,  [§  278]  to  which  it  assigns 
the  same  powers  in  regard  to  sentence  upon  offenders  as  are 
granted  by  the  act  to  general  courts  martial.  And  Her 
Majesty's  pleasure  is  expressed  in  the  articles  of  war,  that  a 
court  of  this  description  may  be  assembled  by  any  officer. 


(1)  M.A.6.    This  section  has,  since  ing  to  the  terms  of  his  warrant. 

1865,  contained  a  provision  that  the  (2)  A.W.I  12. 

officer  so  authorised  to  conyene  courts  (3)  A.W.113. 
martial,  may  confirm  the  same^  accord- 


WAERANTS.  §7  S 

notwithstanding  he  ^<  shall  not  have  received  any  warrant 
empowering  him  to  assemble  conrts  martial."  (4) 

5.  Under  the  provisions  of  "  The  Regulation  of  the  Forces  coart«  murtiai 
Act,  1871,''  the  Queen  issues  warrants  to  general  or  other  T?inn^penna. 
officers  commanding  districts  to  convene  courts  martial  for 
the  trial  of  militia,  yeomanry,  and  volunteers,  according  to 
the  several  statutes  relating  to  them ;  (5)  and  under  "  The 
Volunteer  Act,  1863,"  to  a  secretary  of  state,  to  assemble 
courts  martial  for  the  trial  of  the  volunteer  permanent  staff, 
when  not  on  actual  military  service. 

6.  Courts  martial  for  the  trial  of  native  officers,  soldiers,  miitaiv  courts 
and  followers  of  the  Indian  army,  are  held  under  the  articles    ®'°*  ^     ^* 
of  war  framed  by  the  government  of  India  for  such  native  regular  and 
troops.    [§58]     In  the  Irregular  corps  and  Sikh  and  other  inegnur. 
levies,  paramoimt  authority  is  lodged  in  the  hands  of  com- 
manding officers,  who  exercise  judicial  powers  either  directly 

or  by  means  of  punchayats,  or  native  military  tribunals,  and 
this  *'  established  usage  of  the  service  "  has  been  recognized 
in  the  (6)  Mutiny  Act  of  1863,  and  subsequent  years. 

7.  In  conformity  with  the  power  declared  in  the  mutiny  act,  WAmuits  for 
warrants  imder  the  sign  manual,  countersigned  by  a  secretary  ooorto  martial 
of  state,  are   annually  issued  to  generals   in  conunand  in 

India  and  elsewhere  abroad?  empowering  them  to  convene 
courts  martial,  general,  and  district  or  garrison,  (7)  and  to 
delegate  these  powers  to  other  officers,  not  under  field  officers, 
having  the  command  of  a  body  of  the  forces ;  also  to  appoint 
provost  marshals  and  a  judge  advocate  at  any  court  martial, 
in  the  event  of  there  not  being  one  appointed  by  Her 
Majesty,  or  deputed  by  the  judge  advocate  general,  and  now 
not  only  in  India,  but  also  at  other  foreign  stations, 
to  delegate  these  powers  in  respect  to  judge  advocates  and 
provost  marshals.  Each  year  there  also  issued  to  the  general  athome. 
or  other  officers  commanding  districts  at  home,  and  to  the 
governor  or  officer  commanding  for  the  time  being  at  Guern- 
sey and  Jersey,  warrants  to  convene  general  courts  martial,  (8) 
but  not  to  delegate  that  power,  nor  to  appoint  a  judge  advo- 

(4)  M^12.    A.W.I07.    The  101 8t  pressly     authorizing    them     (§1260, 

flection  of  the  mutinj  act,  as  to  the  1265)  to  appoint  courts  martial  for  the 

trial  of   criminal  oflences    in  India,  trial  of  these  crimes, 

authorizes  the  appointment  of  general  (5)  App.  XIV ;  Circ.  29  Nov.  1873. 

conrts  martial  by  the  commanders  in  (6)  M.A.1    (last    clause).     LA.W. 

chiei^  but,  as  a  matter  of  fact,  they  Fart  I.  f. 

hold  warrants  for  assembling  courts  (7)  Appendix  U.,  III.,  IV. 

martial  under  the  sign  manual,  ex-  (8)  Appendix  L 
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cate,and  also  warrants, to  convene  district  or  garrison(9)court8 
martial,  and  to  del^;ate  this  power  under  certain  restrictions. 

8.  On  particular  occasions,  special  warrants  have  been 
issued  under  the  sign  manual  for  the  trial  of  persons  named 
in  the  warrant,  and  on  charges  therein  recited. 

9.  Warrants  for  holding  courts  martial  under  a  former 
mutiny  act  remain  in  force  imder  the  existing  mutiny  act ; 
and  proceedings  of  any  court  martial  upon  any  trial,  begun 
under  the  authority  of  a  former  act,  are  not  discontinued 
by  the  expiration  of  the  same.  (I)  This  provision  was  in- 
troduced into  the  mutiny  act  in  1760,  upon  occasion  of 
the  trial  of  Lord  George  Sackville.  The  mutiny  act  expired 
during  the  trial,  and  a  new  warrant  being  thereupon  issued, 
it  was  deemed  necessary,  on  the  opinion  of  the  attorney  and 
solicitor  general,  that  the  proceedings  should  commence  de 
novo,  the  court  and  witnesses  being  sworn  (2)  again. 

10.  The  operation  of  the  warrant  formerly  addressed  to 
an  oflBcer  in  command,  was,  by  the  terms  of  it,  restricted  to 
the  limits  of  the  coTrtmand :  a  special  warrant  under  the  sign 
manual  was  therefore  indispensable  to  the  assembling  of  a 
general  court  martial  for  the  trial  of  an  officer  or  soldier, 
charged  with  an  oflFence  committed  within  the  precincts  of  a 
conmiand  distinct  from  that  to  which  he  may  have  come,  or 
have  been  removed,  subsequent  to  the  oflFence.  A  court,  (3) 
the  proceedings  of  which  were  approved  by  the  King,  declined 
to  enter  into  the  examination  of  a  charge,  upon  the  express 
groimds  that  it  appeared  to  have  arisen  out  of  the  limits  of 
the  command  of  the  general  who  convened  it:  but  the 
restrictive  clause  in  the  warrants  was  omitted  in  the  year 
1830,  and  the  mutiny  act  was  altered  to  correspond  in  1834. 
It  now  declares  (4)  that  a  person  subject  to  it,  who  shall  in 
any  part  of  Her  Majesty's  dominions  or  elsewhere  commit 
any  of  the  oflFences  for  which  he  may  be  liable  to  be  tried  by 
coiurts  martial,  by  virtue  of  the  mutiny  act,  or  articles  of  war, 
may  be  tried  and  punished  for  the  same  in  any  part  of  Her 
Majesty's  dominions  or  elsewhere,  where  he  may  have  come 
or  be  after  the  commission  of  the  oflFence,  as  if  the  oflFence 
had  been  committed  where  such  trial  shaU  take  place.  [§41] 


(9)  Appendix  V. 

(1)  M.A.97. 

(2)  Printed  Trial,  p.  213. 


(3)  Court    martial    on  Lieutenant 
John  Bead,  September  1790. 

(4)  M.A.6. 


WARRANTS.  §12  7 

This  provision  has  since  1866,  in  a  great  measure,  lost  its  not  affect  the 
significance,  the  distinction  therein  referred  to,  and  expressly  tire,  wuSy be 
provided  in  the  first  section  of  the  mutiny  act,  [§2,  38,  39]  the  seas,     ^^ 
between  persons  serving  within,  and  out  of,  the  United 
Kingdom  being  no  longer  kept  up  in  the  articles  of  war.  and  limited  in  an 
Her  Majesty,  by  an  alteration  in  the  hundred  and  eighty-  abroad,  bv  the 
ninth  article,  in  that  year  was  pleased  to  suspend  the  action  to  thepaniBh. ' 
of  her  royal  prerogative  of  framine:  articles  to  be  in  force  provided  in  the 

•^        *  °  -  .  muti^aot. 

in  foreign  parts,  and  to  direct  that  '^  no  person  subject  to 
the  mutiny  act  shall  be  sentenced  to  suffer  any  punishment 
extending  to  life  or  limb,  or  to  be  kept  in  penal  servi- 
tude, by  virtue  of  the  articles  of  war,  except  for  such  crimes 
as  are  expressly  declared  by  the  mutiny  act  to  be  so  punish- 
able." 

11.  In  consequence  of  the  conflicting  opinions  which  had  warrants  mnst 
been  given  in  India,  respecting  the  authority  by  which  courts  by  thegiS 
martial  could  be  appointed  and  convened,  and  the  sentences  ^***    »nindia, 
confirmed,  an  act  of  parliament  (5)  was  passed  in  1 844,  which,  v^here,  if  Rmnted 
extending  only  to  the  East  Indies,  enacts  that  an  offender,  of'the'miyfn 
whether  belonging  to  the  Queen's  troops,  or  to  the  [then]        **'"  ^* 
Company's  European  or  native  troops,  may  be  tried  by  a 

court  martial,  appointed  or  convened  by  any  officer  under  they  are  ez- 
whose  actual  command  he  may  be  serving,  or  within  the  whole,  by 
local  limits  of  whose  command  he  may  come,  without  re- 
ference to  the  authority  firom  which  that  officer  derives  his 
power  of  conveniug  courts  martial ;  provided  only  that  he  gtat.  7  "net.  c. 
has  lawful  authority  to  convene  courts  martial  for  the  trial  liijSaSu^ 
of  any  of  the  troops  under  his  command. 

12.  Courts  martial  are   composed  exclusively  of  "com-  conrtamartiai 
missioned    officers ; "'  (6)    and    those    on    general    courts  cZSSS)2U 
martial  must  moreover,  since  1868,  have  held  a  commission  **®^*"* 

for  three  years  before  the  assembly  of  the  court.  (7)     All 

(5)  This  Act  remains  in  force,  so  far  martial  until  the  commanding  officer 
as  it  is  applicable,  notwithstanding  the  deems  them  perfectly  competent  to 
repeal  of  the  East  India  Company  Mu-  perform  so  important  a  duty." — Q.R. 
tiny  Act— 26  &  27  Vict.  c.  48,  s.  3.  S.6,pAS.     See  §  23». 

(6)  Officers  on  joining  are  required  (7)  M.A.8,  A.W.106.  In  the  reign 
to  attend  aU  courts  martial  for  at  least  of  James  II.  no  officer  below  the  rank 
six  months.  They  remain  in  court  of  captain  was  eligible  as  a  member, 
throughout  the  proceedings,  under  an  so  long  as  seven  officers,  the  number 
oath  of  secrecy,  [{  440]  "  but  they  are  then  requisite  to  form  a  court  mar- 
not  to  be  nominated  members  of  courts  tial,  could  be  brought  together.*    At 

*  *'  An  Abridgment  of  the  English  Military  Discipline.  Printed  by  Especial 
Ck)mmand  for  the  Use  of  His  Majesty's  Forces"  (1686),  p.  271. 
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commissioned  officers  of  the  army,  on  full  pay ;  all  officers 
on  the  general  staflF  of  the  army,  in  the  receipt  of  full  pay 
on  the  staff,  though  on  the  half  pay  of  their  regimental 
rank ;  and  all  officers  holding  rank  in  the  army  by  brevet, 
even  if  on  the  half  pay  of  their  regimental  rank,  are  eligible 
as  members  of  courts  martial.  Staff  officers  of  pensioners 
are  not  to  be  called  upon  except  in  case  of  emergency,  and 
not  in  any  case  whatever  in  which  it  would  interfere  with 
their  pay  days  or  musters.  (8)  Paymasters  are  specially 
exempt  from  regimental  duty,  although  having  rank  in  the 
army,  and  are  prohibited  from  assuming  any  military  com- 
mand. Instances  however  may  be  quoted,  where  paymasters 
and  also  surgeons,  assistant  surgeons,  and  quarter  masters 
have  been  required  to  perform  this  duty ;  but  the  custom 
and  convenience  of  the  service  forbid  recourse  being  had 
to  these  regimental  staff  officers,  except  in  urgent  circum- 
stances, notwithstanding  that,  in  the  performance  of  their 
duties,  these  officers  "  become  acquainted  with  the  rules  that 
apply  to  military  subordination  and  discipline."  It  was  held 
that  commissariat  officers,  having  the  Queen's  commission, 
were  within  the  terms  of  the  mutiny  act ;  but  it  was  obvious 
"  from  the  nature  of  their  avocations,"  that  notwithstanding 
their  liability  to  this  duty,  they  should  never  be  summoned 
to  perform  it  **  except  in  extreme  cases."  (9) 

13.  The  nimiber  of  commissioned  officers  required  for 
courts  martial  varies  with  each  denomination,  and  according 
to  the  part  of  the  world  in  which  they  may  be  assembled. 

14.  The  minimum  in  each  case  appointed  is  absolute, 
except  for  regimental  and  detachment  courts  martial,  when 
the  impracticability  of  assembling  the  number  justifies  the 
convening  officer  in  diminishing  it.  [§  31  On]  A  number 
exceeding  that  prescribed  is  usually  sworn  on  general  courts 
martial,  to  guard  against  the  contingencies  which  may  arise 
from  death  and  sickness ;  and  generally  an  odd  number  is 


this  time,  the  goTernor  or  colonel  was 
president,  and  the  court  consisted 
of  the  captains  in  the  regiment  or  garri- 
son, in  which  the  court  was  held. 
Courts  martial,  held  under  the  first 
mutiny  act,  were  composed  of  thirteen 
officers,  "  whereof  none  under  the  de- 
gree of  captain  "  (1  Will.  &  Mary,  c.  5, 
s.  4),  hut  this  in  the  following  mutiny 


net  (1  Will.  &  Mary,  sess.  2,  c.  4,  s.  3) 
became  *'  whereof  none  under  the  de- 
gree of  commission  officers,  and  this 
provision  was  not  again  altered  until 
this  change  in  1868. 

(8)  Circ.    Mem.,     Horse    Guards, 
9th  March,  1844. 

(9)  Treasury  letter,  Ko.  754,  22nd 
December,  1840. 
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preferred,  but  this  is  by  no  means  necessary,  nor  does  it 
seem  particularly  desirable.  [§  526] 

15.  Of  this  number  of  members  one  is  styled  president.  President. 
He  is  nominated  either  by  the  warrant  or  by  the  appoint- 
ment in  orders  of  the  authority  convening  the  court,  or  under 

the  authority  of  the  officer  convening  the  court — as  by  the 
officer  commanding  the  troops  at  the  station  where  the  court 
may  be  assembled.  He  is  necessarily  the  senior  combatant 
officer,  when  the  court  is  sworn,  [§491]  the  relative  and 
honorary  rank  of  officers  of  the  regimental  staff  or  civil 
departments  not  entitling  them  to  the  presidency  of  courts 
martial.  (1) 

16.  The  president  can  in  no  case  be  the  confirming  officer,  Pi«aidenthow 
nor  the  officer  whose  duty  it  has  been  to  investigate  the  elSiS"*^' 
charges  on  which  the  prisoner  is  arraigned  ;  but  in  the  case  on  a  general  do. 
of  a  detachment  general  court  martial,  the  convening  officer  martui. 
may  be  the  president.  (2)    Where  courts  martial  arise  out  of 
disputes  between  different  corps,  the  president  is  taken  by 

turns  from  the  several  corps  according  to  their  rank.  (3) 

17.  The  articles  of  war  also  require  that  in  the  case  of  a  Rank  of 
general  court  martial,  or  of  a  district  coiut  martial  for  the  p^*^«^*- 
trial  of  a  warrant  officer,  the  president  shall  not  be  under  the 
d^ree  of  a  field  officer,  unless  a  field  officer  can  not  be  had  ; 

nor  in  any  case  whatever  under  the  degree  of  a  captain,  save 
in  the  case  of  a  detachment  general  court  martial,  or  a  regi- 
mental or  detachment  court  martial  held  on  the  line  of  march, 
or  on  board  any  ship,  not  in  commission,  or  at  any  place 
where  a  captain  cannot  be  had.  (4)  The  Queen's  Eegu- 
lations  moreover  direct  that,  whenever  general  officers  or 
colonels  are  available  as  presidents  of  a  general  court 
martial,  no  officer  of  inferior  rank  is  to  be  placed  on  that 
duty.  (5) 

1 8.  The  rank  also  of  the   other  members  is  in   certain  Rank  of  other 
cases  dependent  on  that  of  the  prisoners  to  be  tried:    no  trial  of 
field  officer  can  be  tried  by  any  person  under  the  rank  of    ®   °  '^^' 
captain ;  (6)  and  at  the  trial  of  a  warrant  officer  by  a  district  wamnt  officer. 
court  martial,  no  more  than  two  of  the  members  can  be  under 

the  rank  of  captain.  (7) 

19.  In  addition  to  these  provisions  by  the  articles  of  war,  Jj'oaSijretobe 

(1)  R.W.ni.  (6)  Q.K.S.6,i).64. 

(2)  A.WJU.  (6)  A.W.106. 

(3)  A.W.148.  C7)  A.W.111. 

(4)  A.W.n4. 
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composed  of  the  Queen's  BegulatioBs  (8)  lay  down  that  '^  Whenever  it  can 
^i^if^notof  be  arranged  without  serious  inconvenience  to  the  service,  the 
w£ni^ac^°  members  of  the  court  martial  assembled  for  the  trial  of  an 
ticabto :  officer  are  to  be  of  equal,  if  not  superior,  rank  to  the  prisoner ; 

and  in  no  case,  but  one  of  necessity,  is  a  colonel  to  sit  upon 
the  trial  of  a  general  officer,  or  a  captain  on  that  of  a  field 
officer,  or  a  subaltern  officer  on  that  of  a  captain.  On  the 
.  trial  of  subaltern  officers,  two  officers  of  that  rank  are  con- 
sidered a  sufficient  proportion  to  be  detailed  as  members  of 
the  court.  The  members  of  a  court  may  however  be  of  any 
rank  superior  to  that  of  the  prisoner." 
conunanding  20.  ''  When  the  Commanding  officer  of  a  corps  is  brought 

tl^^^ffltasiB  to  trial,  care  is  to  be  taken  that  as  many  members  of  the 
JJJSjSSSJ?*^      court  as  possible  shall  be  officers  who  have  themselves  held, 

or  who  are  holding,  conmiands  equivalent  to  that  held  by 

the  (9)  prisoner." 

Detail  of  offlceni       21.  The  duty  of  courts  martial,  .as  of  all  other  duties,  is 

?utrby*i^!t^to  by  roster.     The  Queen's   Eegulations  point  out  the  order 

aecureimpar-       .^  which  this  duty  is  to  bc  detailed,  after  that  of  "Duties 

under  arms,"  (1)  and  as  Her  Majesty  therein  directs  that 
"  the  tour  of  duty  shall  be  from  the  senior  downwards,"  it 
precludes  the  possibility,  without  a  glaring  breach  of  the 
express  orders  of  the  sovereign,  of  selecting  or  packing  a 
court  martial ;  or  rather,  it  is  a  means  of  anticipating  or  ex- 
cluding animadversions  and  insinuations,  having  a  tendency 
to  impeach  the  composition  of  courts  martial. 
offloCTBof  the  22.  Where  it  is  necessary  or  expedient,  a  court  martial, 

IS!toB?o^^°  composed  exclusively  of  officers  of  the  army,  or  of  officers  of 
^iti^ol^  the  Royal  Marines,  or  of  officers  of  both  those  services, 
court*  martial,     whether  the  Commanding  officer  by  whose  order  such  court 

martial  is  assembled  belongs  to  the  land  or  marine  forces, 
may  try  a  person  belonging  to  either  of  these  services.  (2) 

(8)  Q.B.i$.6,p.55.  of  the  court  should  not  be  exposed  to 

(9)  Q.K.5.6,^.d6.  the  imputation  of  partisanship,  whicli 
(1)  Q.R.  5.8,^.2.  The  general  courts    might  have  been  tne  case  if  it  had 

martial  held  in  Jamaica  for  the  trial  been  composed  of  officers  who  were 

of  Ensign  Cullen  and  Staflf-Assistant-  serring  in  the  island  at  the  time  of 

Surgeon  Morris,  though  convened  bj  the  transactions,  which  were  the  sub- 

the  general  commanding  on  the  spot,  ject  of  enquiry, 

were  composed  of  officers  sent  there  (2)   A.W.146.    M.A.W.127.      The 

expressly  for  this  duty,  and  the  judge  special  provisions  as  to  the  composi- 

advocate  received  a  warrant  from  the  tion    of  the    court  for  trials  in  the 

judge    advocate    general,  as    it  was  Indian    army  were  left  out  in  the 

thought  desirable  that  the  constitution  mutiny  act  of  1868. 


MIXTUKE  OF  OFFICERS.  §2$  H 

23.  Officers  of  the  regular  forces  and  of  the  militia  cannot  offlom  of 
'be  associated  together  on  courts  martial  for  the  trial  of  an  miutu  cannot  bo 
officer  or  soldier  in  either  service.  (3)     This  has  not  been  courts  martial, 
held  to  prevent  the  association,  on  courts  martial,  of  officers 
of  regulars,  and  of  militia  or  other  forces  actually  embodied  except  colonial 
and  doing  duty  in  the  colonies  in  time  of  actual  invasion,  or  actoaiinva. 
or  during  the  proclamation  of  martial  law :  (4)  and  the  Act  mortiaiiaw; 
36  &  37  Vict.  c.  68,  s.  3,  enacts:    "Militia  recruits   shall,  thetiiaiof  ^^ 
during  the  period  of  their  recruit  training,  when  the  militia  and  other  persons 
battalions  to  which  they  belong  are  not  for  the  time  being  receiving  pav 
out  for  training  or  exercise,  be  subject  to  the  command  of 
such  officers,  whether  of  the  militia  or  the  regular  forces,  as 
may  from  time  to  time  be  appointed  to  serve  with  the  force  daring  their 
with  which  such  recruits  are  being  trained,  and  the  officers  nowdnignated' 
in  this  section  mentioned  shall  be  competent  to  sit  on  any  training; 
court  martial  appointed  for  the  trial  of  any  such  recruit,  for 
an  offence  conmiitted  by  him  during  the  period  of  his  recruit 
training."  (5)     The  hundred  and  fifty-first  article  of  war  of 
1874  excepted  this  case  from  its  general  provision,  and  also 
that  of  officers  and  soldiers  of  the  permanent  staff,  and  those  and  permanent 
attached  to  a  body  of  regular  troops,  [§  59]  in  which  cases  Httachedfor 
"  officers  of  the  regular  forces  shall  be  competent  to  sit  upon  otherwise  to  tho 

regular  forces. 

courts  martial  in  the  same  manner  as  officers  of  the  militia." 

24.  Begimental  courts  martial  are  in  all  cases  composed  spedai  pro- 

Tlalons  as  to 

of  officers  of  the  corps  in  which  they  may  be  held,  or  of  any  mixture  of 
portion  of  a  regiment  or  battalion,  which  may  be  attached  ''"'^' 
to  it.  (6)  Other  courts  martial,  excepting  only  when  a 
district  court  martial  is  held  for  the  trial  of  a  warrant  officer, 
[§304]  may  be  composed  of  officers  of  any  corps,  but  the 
articles  of  war  contain  special  provisions  as  to  the  mixture 
of  officers  in  several  special  cases. 

25.  Officers  and  soldiers  of  the  Life  and  Horse  Guards,  for  AsBociation  of 

officers  on  courts 

differences  arising  piurely  among  themselves,  or  for  crimes  martial  in  the 

(3)  A.W.161.  See  f  68.  tial  on  a  militia  recruit  may  be  held  " 

(4)  A  weU-kDown  instance  is  snp-  [other  than  a  general  court  martial, 
l^ed  bj  the  trial  of  the  Rev.  J.  Smith,  a  §12]**  may  serve  upon  such  court  mar- 
nuBsionaiy  in  Demerara,  in  1822.  A  tiul,  provided  they  have  sensed  one 
■imilar  practice  was  expressly  pro-  training  and  have  passed  the  ezamina- 
Tidad  for  by  the  acts  of  parliament  for  tion  prescribed  for  subalterns  of  tho 
the  trial  by  courts  martial  of  offenders  militia,  and  have  obtained  the  required 
in  Ireland  subsequently  to  the  rebellion  certificate." — M.O.  ( 1 87d)  4G.  See  M.A. 
in  1798.  2,po8t%b9. 

(6)  "Hilitia  officers  doing  duty  in        (6)  A.W.112. 
the  sub-district  in  which  a  court  mar- 
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houiehoid  relating  to  discipline  or  breach  of  orders,  are  tried  by  officers 

'^"^'  serving  in  any  or  all  of  those  corps.  (1) 

in  the  tbree  26.  Officers  of  the  regiments  of  Foot  Guards,  for  similar 

Foot  QuBxdBi      purposes,  form  courts  martial,  (2)  and  take  rank  according 

to  the  dates  of  their  regimental  commissions.  (3) 
when  different  2/.  Gourts  martial,  arising  out  of  disputes  between  dif- 

interested;         fercut  corps,  wliother  of  the  household  troops  or  of  the  other 

forces,  are  composed,  in  equal  proportions,  of  officers  belong- 
ing to  the  corps  in  which  the  parties  complaining  and  com- 
plained of  do  then  serve,  the  president  being  taken  by  turns 
as  nearly  as  the  convenience  of  the  service  may  admit,  and 
in  the  order  of  the  seniority  of  the  corps  concerned.  (4) 
when  the  28.  When  any  proportion  of  the  household  brigade  or  the 

are  ^detached"  guards  are  detached,  courts  martial  for  the  trial  of  officers 
°  ^'  and  soldiers  of  these  corps  may  be  composed  of  officers  of 

different  corps ;   but  at  least  one-half  of  the  officers  com- 
posing the  court  must  be  taken  from  the  corps  to  which  the 
prisoner  may   belong,    if   so    many    can    be    conveniently 
assembled.  (5) 
Courts  martial         2Q.  Officers  of  artillery  for  differences  arising:  amongfst 

in  the  artillery.      ^,      ^     ,  .  xx  i   x-  i   i     x     xi,    • 

themselves,  or  in  matters  relating  solely  to  their  own  corps, 
have  courts  martial  composed  of  their  own  officers ;  but  when 
a  sufficient  number  of  such  officers  cannot  be  assembled,  or 
in  matters  wherein  other  corps  are  interested,  the  courts  are 
composed  of  officers  of  artillery  and  of  other  corps  indif- 
ferently. (6) 

(1)  A.W.147.  36),  that  robbeiy,  manslaugbter,  and 

(2)  A.W.147.  "  qaestions  among  themselves  "  should 

(3)  A.W.183.  be  judged  and  punished  by  "  the  master 

(4)  A.W.148.  of  ordnance,  and  such  as  he  shaU  call 
(6)  A.W.149.  to  him,"  [flu]  but  with  the  right  of 
(6)  A.W.150.  The    Statutes    and    appeal    before   the  marshal.    In   aU 

Ordinances  for  the  War,  set  forth  by  cases  between  them  and  other  persons 

King  Henry  YIII.  in  the  year  1544,  of  the  army,  they  were  to  abide  the 

make  provision   "  for  Justice  within  judgment    of   the    marshal   and    his 

the  Betinue  of  the  Ordnance "  (Art.  court. 
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CHAPTER  IL 

JITBISDICTION  OF  COUBTS  MABTIilL, 

30.  The  ordinary  jurisdiction  of  courts  martial  extends  to  juxifKUction. 

the  cognizance  of  offences,  declared  by  or  under  the  powers 

of  the  mutiny  act,  committed  either  at  home  or  abroad,  spedflofor 

•        -m  .  <f  /t\        jii.  J  •!  txial  of  offences 

upon  land  or  upon  the  sea ;  (1 )  ana  charged  against  persons  to  the  prejudice 
who  are  subject  to  the  mutiny  act,  [§  58]  or  who  within  the  and  miutuy 
time  [§  52]  specially  limited  by  the  Jaw,  were  subject  to       ^    * 
the  act,  the  offences  so  charged  being  offences  declared  by 
the  acts  and  articles  in  force  at  the  date  of  their  alleged 
commission.     The  penalties,  however,  depend  on  the  place 
where,  and  the  rank  of  the  person  by  whom,  the  offences 
may  have  been  committed,  and  vary  also  according  to  the 
powers  of  the  court  by  which  they  may  be  awarded. 

31.  Courts  martial  ai:e  also  available  for  the  purpose  of  and  for  judicial 
enquiring  into  matters  which  may  be  brought  before  them,  *°^    *** 
although  no  prisoner  may  be  on  his  trial.  (2) 

32.  Their  ordinary  jurisdiction  is  not  only  for  the  trial  of  concurrent 
purely  military  offences,  of  which  the  civil  judicature  takes  judicatuie; 
no  cognizance ;  or  for  the  trial  of  offences  to  the  prejudice  of 

good  order  and  military  discipline,  which  are  punishable  at 
conmion  law  as  misdemeanours,  felony,  or  treason,  and  are 
subject  to  more  exemplary  punishment  by  their  award  ;  but 
it  is  also,  to  a  certain  extent,  concurrent  with  that  of  the 
ordinary  criminal  courts.  Inasmuch,  however,  as  every 
officer  or  soldier  accused  of  felony  or  misdemeanour,  or  any  Bubordinate,or 
crime  or  offence— other  than  those  mentioned  in  the  mutiny 
act,  (3) — is  liable,  on  application  being  made  for  that  pur- 

(1)  ]hLA.l>5.    The  ordinary  jurisdic-  to  a  transport  or  ship  not  in  commis- 

tiQD  of  couits  martial  is  suspended  on  sion,  or  during  a  temporary  landing  in 

boazd  men'of-war  in  commission  ;  but  the  Queen's  dominions,  or  the  territo- 

they  are  competent  to  take  cognizance  ries  of  a  foreign  state.— i8to§  42, 48». 

of  offences  committed  by  officers  and  (2)  A.W.13, 112, 147, 148, 150, 171. 

•oldiers  on  board  Her  Majesty's  ships  See  $317. 

after  their  disembarkation,  or  removal  (3)  M.A.40,  76, 
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at  the  option 
of  military 
authority. 


but  extended  to 
treason  and  all 
offences  against 
knotrn  la\»'8 
of  tne  land ; 


Is  enlarged  In 
the  field. 


Followen. 


Aliens  and 
Tagabonds. 


pose,  to  be  delivered  over  to  the  civil  magistrate,  this  con- 
current jurisdiction  of  courts  martial  is  wholly  subordinate 
to  that  of  the  civil  courts,  with  the  one  exception  created  by 
the  mutiny  act,  (4)  which  provides  that  the  trial  of  an 
attested  recruit  in  some  cases  may  be  either  before  two  justices 
or  before  a  district  or  garrison  court  martial,  "  at  the  dis- 
cretion of  the  militarv  authorities." 

33.  The  ordinary  jurisdiction  of  courts  martial  is  enlarged 
beyond  the  seas,  in  default  of  a  competent  civil  judicature, 
and  in  India  at  a  distance  of  one  hundred  and  twenty  miles 
from  the  presidency  cities,  and  then  extends  to  the  exclusive 
trial  of  military  persons  for  civil  oflTences,  for  which,  with 
the  exceptions  recognized  or  expressly  declared  by  the  mutiny 
act,  they  are  not  otherwise  amenable  to  courts  martial,  (5) 
except  in  so  far  as  not  being  capital  crimes  they  are  to 
the  prejudice  of  good  order  and  military  discipline  ;  or  else, 
in  the  case  of  an  officer,  involve  ^^  acandcdoua  behaviour 
unbecoming  the  character  of  an  officer  and  a  gentleman," 
or,  in  the  case  of  a  soldier,  constitute  "  a  charge  of  disgrace- 
ful conduct." 

34.  In  the  field  all  followers  and  retainers  of  the  army 
become  subject  to  the  restraint  of  military  law;  [§73]  and 
the  custom  of  war  and  the  necessity  of  the  case  then  also 
justifies  the  punishment,  by  sentence  of  court  martial,  of 
certain  crimes  against  the  safety  of  the  army,  or  the  person 
or  the  property  of  individuals  belonging  to  it  or  entitled  to 
its  protection,  when  the  oflFenders  themselves  neither  belong 
to  nor  are  connected  with  the  service. 


(4)  M.A.48. 

(5)  Officers  and  soldiers  acquitted 
or  convicted  by  the  civil  magistrate  or 
by  the  verdict  of  a  jury,  are  not  (M.A. 
39)  liable  to  be  tried  for  the  same  crime 
or  offence  by  a  court  martial.  Officers 
were  liable  under  the  mutiny  act  of 
1846  and  previous  years,  but  not  to  be 
punished  otherwise  than  by  cashiering. 

The  want  of  power  to  reduce  by 
court  martial,  a  non-commissioned 
officer  who  may  commit  an  offence, 
rendering  him  wholly  unfit  for  his 
situation,  and  who,  after  undergoing 
the  sentence  of  the  civil  power,  may 
be  returned  to  his  regiment,  and  con- 
tinue to  retain  his  rank,  pending  a 
reference  to  the  commander  in  chief. 
(Q.Ki9.23,p.34)  is  felt  as  a  practical 


inconvenience  on  a  distant  station. 

No  opinion  is  offered  aJs  to  whether 
it  might  or  might  not  have  been  ad- 
vantageous to  retain  the  power  of 
having  recourse  to  a  court  martial  to 
award  the  punishment  of  cashiering, 
in  those  cases  where  the  honour  of 
the  army  might  be  affected;  but  it 
may  be  observed  that  the  mutiny  act, 
as  it  now  stands,  seems  to  restrict 
Her  Mi^esty  to  the  one  alternative  of 
cashiering,  in  those  cases  where  she 
may  see  fit  to  remove  any  officer  from 
the  service  for  an  offence,  which  may 
have  been  disposed  of  by  the  civil- 
power.  Nor  is  this  limitation  affected 
by  the  twenty-fifth  section,  which  ap- 
plies to  the  commutation  of  "a  sen- 
tence of  cashiering." 


PROCLAMATION  OF  MABTIAL  LAW.  §36  15 

35.  The  declaration  of  marshal  law,  or — ^as  modem  usage  JuraaDicnoNop 
[§  in]  prefers  to  write  it — of  martial  law,  extends  its  ope-  j,,  paramonnt, 
ration  to  persons  not  within  the  provisions  of  the  mutiny  act,  ^^^^ 
and  subjects  the  whole  population  of  the  proclaimed  district  thT^i^SSSJot 
to  orders  according  to  the  rules  and  discipline  of  war,  and  2iiSr3Su!t7 ^^ 
renders  all  persons  amenable  to  coiirts  martial,  [§  100]  on  the 

order  of  the  military  authority,  and  so  long  as  the  civil  judica- 
ture is  not  in  force.   There  is  also  a  modified  exercise  of  martial  or  concurrent 

with  the  civil 

law  when,  by  special  intervention  of  the  authority  exercising  courts  when  they 

the  supreme  legislative  (6)  power,  courts  martial  have  been  Specif  law* 

erected  into  tribunals  for  the  trial  of  persons,  not  otherwise  after  the  recau 

subject  to  military  law,  for  certain  specified  offences,  notwith-  mation, 
standing  that  the  ordinary  course  of  law  n:iay  have  been 
partially  restored,  or  may  never  have  been  altogether  stayed. 

36.  The  preamble  of  each  successive  mutiny  act,  from  the  Thedecuirttion 

J*     .  ir  XV.  •  r  r\  k  j  j-l  that  martlAl  law 

nist  year  of  the  reign  of  Queen  Anne  downward,  has  re-  is  unconstitn- 

asserted  the  illegality  of  martial  law  in  time  of  peace,  by  of^^waoe 

decIariDg  that  **  no  man  can  be  forejudged  of  life  or  limb,  or 

"  subjected  in  time  of  peace  to  any  kind  of  punishment 

"  within  this  realm  by  martial  law," — ^the  words  "  in  time 

of  peace  ^  having  been  then  first  added  to  the  form  in  which 

the  Petition  of  Bight  had  been  embodied  in  the  first  mutiny 

act  and  the  subsequent  mutiny  acts  in  the  reign  of  William 

III.      Not  only,  therefore,  does   the  mutiny  act  regulate 

^^  martial  law "  as  it  is  used  in  the  standing  army,  but  the 

preamble  indirectly  recognizes  the  legality  of  resorting  to 

this  expedient  in  time  of  war  and  rebellion  or  such  armed 

rising  [§  1069]  as  is  levying  war  against  the  Crown.     No  legal 

dogma  can  be  clearer,  and  being  each  year  recogtfized  by 

parliament,  it  is  entitled  to  all  the  deference  which  may  be 

due  to  an  act  of  the  legislature  so  repeatedly  revised  and 

(6)  As    instances  of   special    laws  powers  which  they  confer  on  the  exe- 

creating  this  exceptional  jurisdiction,  cutive,  "  whether  the  ordinary  courts 

may  bo  mentioned  the  statute  fir.]  39  shall  or  shall  not  be  open,"  and  do  not 

Geo.  3,   c.   11,  passed  in  Ireland  in  lay  down  any  deviation  from  the  ordi- 

1798,  which  was  roTived  by  the  Irish  nary  manner  of  proceeding  in  the  case 

act,  40  Geo.  3,  c.  2,  and  further  con-  of  courts  martial  held  under  them.  The 

tinned  by  41   Geo.  3,  c  14  [U.  K.]  ;  Irish  Coercion  Act,  passed  in   1833 

the  statute  43  Geo.  3,  c.  117,  which  was  (3  &  4  Will.  4,  c.  4),  regulated  the  rank 

passed  in  the  Imperial  Parliament  in  of  the  members,  the  punishments  to  be 

1803,  re-enacting  the  principal  prori-  awarded,  and,  among  other  peculiar 

sions  of  that  before  mentioned ;  and  enactments,  provided  (sec.  14)  that  the 

the  Ordinance  [Canada],  2  Vict.  c.  8,  parties  before  the  court  might  have 

passed  in  Canada  in    1838.     These  the  assistance  of  counsel  and  attor- 

acts  authorize    the    exercise   of  the  neys. 
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§37 


JUXUSDICTION  OF  COURTS  MARTIAL, 


does  not  go  to 
Abridge  the 
acknowledged 
prerogatiTe  <rf 
the  soTereign  in 
cose  of  neceeaity. 


Spvcivec  Juiis> 
diction 


astooffencea 


declared  by  Her 
3f ajegty  in  the 
articles  of  war. 


Offences  panish- 
able  within  the 
United  Kingdom 
capitally  or  by 
penal  servitude 
restricted  to 
•  those  expressed 
to  be  so  punish- 
able by  the 
mutiny  act. 


Such  Bestriction 


considered.  The  legal  right,  or,  more  properly,  the  power  of 
the  sovereign  or  the  representative  of  majesty  to  exercise 
the  acknowledged  prerogative  of  the  crown  to  resort  to  the 
exercise  of  martial  law  against  open  enemies  or  traitors  is 
expressly  declared  in  several  earlier  statutes,  and  also,  among 
more  recent  statutes,  in  the  Irish  disturbance  act  (7)  of  1833» 
It  is  not,  however,  here  necessary  to  descant  on  Her  Majesty's 
undoubted  prerogative  to  pimish  rebels  or  other  enemies  in 
arms  against  her,  though  within  the  realm,  by  the  aid  of 
courts  martial :  the  object  in  this  place  is  to  ascertain  that 
part  only  of  martial  law  which  is  commonly  designated  the 
law  military,  and  is  administered  by  courts  martial  for  the 
government  of  the  army  in  pursuance  of  the  mutiny  act  and 
articles  of  war  in  conformity  therewith. 

37*  The  mutiny  act,  after  the  above  [§36]  recital,  goes  on 
to  recite  that  it  is  requisite  for  the  preservation  of  discipline 
and  the  more  prompt  punishment  of  offences  to  the  prejudice 
of  good  order  and  military  discipline  than  the  usual  forms 
of  the  law  will  allow,  and  provides  for  the  cognizance  of 
crime  in  the  army,  by  establishing  the  legality  of  articles  of 
war  made  by  Her  Majesty  for  the  government  of  her  forces, 
and  requiring  them  to  be  judicially  noticed  by  all  judges, 
and  in  all  courts  whatsoever. 

38.  The  mutiny  act,  however,  limits  the  penalties  to  be 
declared  by  such  articles,  since  no  persons  "  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  the  British  Isles,'' 
can  be  subjected  by  them  '^  to  suffer  any  punishment  extend* 
ing  to  life  or  limb,  to  be  kept  in  penal  servitude  except  for 
crimes  which  are,  by  the  mutiny  act,  expressly  made  liable 
to  such  punishments,"  nor  in  any  manner,  with  respect  to 
such  crimes,  which  does  not  accord  with  its  provisions.  (8) 

39.  It  may  be  observed  that  this  limitation,  which  was 


(7)  The  3  &  4  "Will.  4,  c.  4,  b.  40 
declares  that  nothing  in  this  act  con- 
tained shall  be  construed  to  "take 
away,  abridge,  or  diminish  the  un- 
doubted prerogative  of  His  Majesty  for 
the  public  safety,  to  resort  to  the  exer- 
cise of  martial  law  against  open  ene- 
mies or  traitors." 

(8)  M.A.I.  Sec.  15  specifies  the 
oifences  punishable  b^  death,  and  by 
sec.  17  embezzlement  is  made  liable  to 
penal  servitude. 


Until  the  mutiny  act  was  remodeUed 
in  1860,  it  enabled  a  court  martial,  *'  by 
which  any  soldier  shall  have  been 
tried  and  convicted  of  any  offence  pun- 
ishable with  death,"  whenever  tho 
ofllbnce  was  not  thought  "  deserving  of 
capital  punishment,"  to  award  x^nal 
servitude ;  and  this  discretion  is  now 
extended  to  the  case  of  any  offender 
by  the  express  mention  of  "penal 
servitude"  in  section  15. 


LIMITATION  AS  TO  PLACE.  §41  17 

first  inserted  in  1748,  by  its  express  terms,  does  not  affect  Her  does  mx  «cteiid 

Majesty's  prerogative,  in  respect  to  legislating  for  her  armies  in  naim,  bj  the 

foreign  parts ;  and  the  penalties  of  death  and  penal  servitude  matiny  mi, 

are  still  annexed  to  crimes  (not  expressed  in  the  mutiny  act)  by 

the  fifty-third  and  three  following,  and  the  fifty-eighth  articles 

of  war.     It  had  been  supposed  that  the  limitation  was  not 

intended  to  apply  within  the  United  Kingdom  in  the  event  J^JJ^SJ^^^ 

of  foreign  invasion  or  civil  war;   but  every  question  in  p»«it lujerty. 

respect  to  the  action  of  the  limitation  has  been  set  at  rest 

since  1866,  when,  as  already  noticed,  [§10]  Her  Majesty 

was  pleased  to  extend  it  beyond  the  limits  of  the  British 

Isles,  by  an  alteration  in  the  hundred  and  eighty-ninth 

article  of  war. 

40.  Subject  to  this  limitation  of  capital  punishment  as  to  ^^'*JJ*^"J|SJS^ 
the  crimes  expressly  made  liable  thereto  by  the  mutiny  act,  2^]*"  **"*" 
courts  martial,  wherever  held,  may  legally  take  cognizance 

of  offences  without  reference  to  the  place  of  their  commission, 
at  home  or  abroad,  on  land  or  upon  the  sea.  (9)  But  by  the  JJ'^J^^Jf** 
Queen's  r^^ations  for  the  army,  "general,  and  other  officers,  gjj«*  ^>»«« 
commanding  on  foreign  stations,  are  restricted  from  sending 
home  officers  or  men,  with  articles  of  accusation  pending 
against  them,  except  in  cases  of  the  most  urgent  and 
unavoidable  necessity,  as  it  is  essential  for  the  due  adminis- 
tration of  justice,  that  when  charges  are  preferred,  they 
should  be  thoroughly  investigated  on  the  spot,  and  without 
unnecessary  delay."  (1) 

41.  The  mutiny  act  renders  offences  against  it,  or  the  if  tiled  eiM- 
articles  of  war,  committed  in  any  part  of  Her  Majesty's  ptmiahedaAif 
dominions,  (2)  or  elsewhere,  triable  and  punishable  by  courts  where  the  tri«i 
martial  in  any  part  of  Her  Majesty's  dominions,  or  elsewhere, 

^as  if  the  offence  had  been  comw,itted  where  such  tried  shall 
take  place."  When  first  introduced  into  the  mutiny  act,  the 
provision  was  to  the  effect,  that  an  "  officer  or  soldier  com- 
mitting an  offence  beyond  sea,  and  coming  within  the  realm, 
should  be  punished  for  the  same  only  as  if  committed  wUkm 
the  realm ;"  and  it  was  then  held  to  be  contrary  to  law  to 
send  a  prisoner  for  trial  out  of  the  realm.  The  proviso  in 
the  first  clause  of  the  existing  mutiny  act,  and  that  in  the 
articles  of  war,  until  altered  in  the  year  1866,  [§10,  39] 
were  the  same  in  effect:  an  officer  or  soldier,  on  foreign 

(9)  M.A.15.  (1)  6.0.  1  Feb.  1801,  Q.B.&6,p.52.  (2)  M.A.7. 
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§42 


JUBISDICTION  OF  COUBTS  MAETIAL. 


The  holding  of 
general  or  other 
courts  martial 
on  board  fahlpa 
in  oommiesion 
}8  forbidden. 


The  land  forces 
subjected  to 
naval  discipline 


service,  may  have  committed  an  offence  not  specified  in  the 
mutiny  act,  for  which,  if  tried  abroad,  he  would,  by  the  ope-- 
ration  of  the  articles  of  war,  have  been  liable  to  the  punish- 
ment of  death;  whereas,  if  tried  for  the  same  at  home, 
death  could  not  be  awarded — ^a  distinction  in  unison  with 
other  distinctions  of  British  law,  and  productive  of  no  in- 
convenience or  incongruity,  (3) 

42.  Courts  martial,  however,  although  the  mutiny  act 
and  articles  of  war  prescribe  no  limit  to  their  jurisdiction  as 
to  place,  are  restricted  as  to  the  place  of  sitting.  The  him- 
dred  and  thirteenth  article  of  war  implicitly  excepts  ships 
"  in  commission"  so  far  as  concerns  detachment  courts 
martial ;  and  the  Queen's  Regulations  for  the  army  have, 
since  1844,  laid  down  in  express  terms  that  "no  military  court 
martial  is  ever  to  be  held  on  board  any  of  Her  Majesty's 
ships  in  commission,"  (4) 

43.  Recent  legislation  has  made  a  radical  alteration  in  the 
statutory  right  of  oflScers  and  soldiers  to  be  tried  imder  the 
powers  of  the  mutiny  act  in  respect  to  their  conduct  on 
board  ships  of  war, — a  change  in  the  legal  position  of  the 


(3)  What  would  be  the  effect  of 
this  clause  of  the  mutiny  act,  when 
applied  to  a  civil  officer  employed  in 
the  war  department  in  the  British 
Isles,  or  at  a  foreign  station  ?  Such 
persons,  employed  in  the  United 
Kingdom,  are  not  subject  to  the  pro- 
visions of  the  mutiny  act ;  if,  there- 
fore, such  civil  officer  in  the  British 
Isles,  or  at  a  foreign  station,  commit 
an  offence  for  which  he  is  liable  to  be 
tried  by  a  court  martial,  and  be 
brought  home  with  the  charge  pend- 
ing, he  would  doubtless,  from  the  ex- 
press words  of  the  clause,  be  subject  to 
trial  by  a  court  martial,  but  could  only 
be  punished  as  if  his  offence  had  been 
committed  "  where  such  trial  shall  take 
place."  Now,  the  same  act,  which,  if 
committed  by  a  civil  officer  out  of  the 
United  Kingdom,  would  amount  to 
an  offence  cognizable  by  a  court  mar- 
tial, is,  with  roferrtice  to  the  jurisdic- 
tion of  such  courts,  no  offence,  if  com- 
mitted by  the  civil  officer  within  it ; 
and  hence  arises  a  case,  unimportant 
as  it  may  be,  not  provided  for  by 
military  law.  A  court  martial  appears 
therefore  to  be  placed  in  the  strange 
predieamant  of   being  authorized   to 


try,  but  incapacitated  from  awarding 
punishment. 

(4)  See  below,  §  48.  An  order  by 
the  Duke  of  York,  of  the  19th  April, 
1800,  had  made  known  to  the  army 
that  **  the  holding  of  general  or  regi- 
mental courts  martial  on  board  His 
Majesty's  ships  of  war  is  contrary  to 
the  rules  and  discipline  of  the  navy, 
and  is  on  no  account  to  be  practised." 
This  order  was  occasioned  by  a  repre- 
sentation &om  the  Admiralty  that 
Lieut.  Col.  Talbot,  commanding  2nd 
Battalion,  5th  Foot,  had  broke  a  Ser- 
jeant by  regimental  court  martial 
on  board  H.M.S.  Niger,  in  Torbay, 
contrary  to  the  opinion  of  her  cap- 
tain. 

Bagimental  courts  martial  had,  up 
to  that  time,  been  very  generally  held 
on  board  men  of  war  by  allowance  of 
individual  captains.  There  are  ex- 
amples of  officers  and  soldiers  being 
tried,  and  of  the  award  of  capital  sen- 
tences by  general  courts  martial,  on 
board  men  of  war,  in  the  reign  of 
Queen  Anne,  when  the  statutory  laws 
of  the  navy,  bearing  on  their  legidity, 
were  the  same  as  they  continued  to  be 
nntil  the  year  1861. 


TROOPS  ON  BOARD  SHIPS  OF  WAR.  §47  19 

army,  the  most  signal  since  the  passing  of  the  first  Mutiny 
Act  in  1689,  although  it  does  not  appear  to  have  given  rise 
to  any  discussion  in  either  house  of  parliament.    The  ^'  Naval 
DiscipUne  Act,  1861"  (23  &  24  Vict.  c.  123),  86c.  78,  enacted 
—and  the  "Naval  Discipline  Act,  1866  "  (29  &  30  Vict.  c. 
109X  repeats  the  provision — "Her  Majesty's  land  forces,' nndernsguia- 
when  embarked  on  board  any  of  Her  Majesty's  ships,  shall  be  pnnuanoe  of  the 
subject  to  the  provisions  of  this  act,  to  such  extent,  and  actik 
under  such  regulations,  as  Her  Majesty,  her  heirs  and  suc- 
cessors, by  any  order  or  orders  in  council,  shall  at  any  time 
or  times  direct." 
44.  45.  Under  these  acts  successive  ord^B  of  the  Queen.  The  existing 

.-    ,  ,  J  -,,     ,  -        n  .      ■  J    orfcrin  council 

m  council  have  been  made.    That  now  in  force  received  oontatonno 
Her  Majesty's  approval  at  Windsoir,  the  12th  December,,  the  uuid  fon:<» 
1873,  and  embodies  amended  regulations  proposed  by  the  marines  being 
Lords  of  the  Admiralty  with  the  concurrence  of  the  Secretary  Lme  f^ting^as 
of  Stat«  for  War  and  Has  lioya)  Highness  the  Field  Marshal  Tpart  oMhe" 

j»         •      i^i_'   i?  complement  of 

commanding  in  Chief.  thesup. 

46.  These  regulations  are  here  given  in  the  fbrm  they  were  Ezkung  rogn- 
laid  before  the  council  board  in  the  admiralty  m^morial :  (5)  troo^w^n 
"I.  Whenever  any  of  your  Majesty's  Land  Forces,  or  any  JSisageaon**' 
Royal  Marines  formed  into  a  separate  corps,  or  battalion,  oommini^." 
shall  be  embarked  as  passengers  in  a^y  oi^*  your  Majesty's 

ships,  the  o£Scers  and  soldiers  shall^  from  the  time  of  em- 
barkation, strictly  obs^r^e  the  lieiws  and  regulations  established 
for  the  government  and  discipline  of  your  Majesty's  navy, 
and  shall  for  these  purposes  be  under  the  command  of  the 
senior  officer  of  the  ship  as  well  aa  of  the  superior  officer  of 
the  squadron,  if  any,  to  which  such  ship  may  belong." 

47.  ^  II.  If  any  officer  or  soldier  shall  commit  any  act  offenc«  agaim<t 
against  the  good  order  and  discipline  of  the  ship  in  which  he  ^^theBiSp!^ 
is  embarked,  the  commanding  officer  of  the  ship  may,  by  his 

own  authority,  and  without  reference  to  any  other  person,  cause 
him  to  be  put  under  arre^  or  to  be  confined  as  a  close 
prisoner ;  and  shall  thereupon,  if  he  thinks  the-  case  requires 
it,  transmit  a  report,  in  writing,  of  the  charges  against  siich 
officer  or  soldier  to  his  superior  officer,  or,  if  there  be  no 
senior  officer  present,  to  the  conunander  in  chief  of  land 
forces,  in  order  that  the  oiGfender  i«ay  be  brought  before  a 
military  court  martiaL" 

(6)  Che.  Ko.  10,  Adminlty,  10th  Febnvjy^  1874.    See  Q.B.5.17^.6S. 
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§48 


JUKISDICTION  OF  COUKTS  MAETIAL. 


ProTitions  M 
to  militaiy 
discipline. 


but  conrts 
martial  not  to 
be  held  on  board. 

Kaintenanoe 
of  diflcipline 
by  coromanding 
oiSoer  of  ship, 


■iibjoct  to  the 
concurrence 
of  the  officer 
commanding 
the  troops; 


and  by  the 
officer  command- 
ing f'etrxwps 
in  respect  to 
minor  ofTenoeB. 


The  oontin- 
srenoe  of  land 
forces  «»rving 
as  marines  is  not 
provided  for 
cxpre^aly  in 
these  regula- 
tions. 


48.  '^  III.  If  any  officer  or  soldier  commits  any  act  which, 
in  the  opinion  of  the  commanding  officer  of  troops,  requires 
a  trial  hy  court  martial,  such  commanding  officer  shall,  with 
the  concurrence  of  the  captain  of  the  ship,  cause  him  to  be 
disembarked  on  the  first  opportunity,  or  to  be  removed  to 
a  transport  ship,  and  be  there  proceeded  against  according 
to  military  law.  No  military  court  martial  shall  be  held  on 
board  any  of  your  Majesty's  ships  in  commission."  (6) 

49.  ^*  lY .  If  any  private  soldier  shall  commit  any  act  against 
the  good  order  and  discipline  of  the  ship,  the  conmianding 
officer  of  the  ship,  if  he  thinks  the  case  requires  the 
infliction  of  any  summary  punishment  for  which  by  the 
regulations  of  your  Majesty's  navy  a  warrant  is  necessary, 
shall  apply  for  the  concurrence,  in  writing,  of  the  command- 
ing officer  of  the  troops  as  to  the  nature  and  amount  of  such 
punishment,  if  any,  to  be  inflicted ;  and  upon  obtaining  such 
concurrence  in  writing  shall,  by  warrant  under  his  hand, 
sentence  the  offender  to  suffer  such  punishment  accordingly. 
The  sentence  shall  in  all  respects  conform  to  the  provisions 
contained  in  the  Naval  Discipline  Act,  1866,  relating  to 
summary  punishments  awarded  by  commanding  officers. 
If  the  commanding  officer  of  the  troops  shall  decline  to 
give  his  concurrence  as  aforesaid,  he  shall  state  his  reasons  in 
writing,  and  deliver  the  same  to  the  commanding  officer  of 
the  ship." 

50.  ^'V.  The  commanding  officer  of  the  troops,  upon 
receiving  a  notification  in  writing  to  that  effect  from  the 
commanding  officer  of  the  ship,  may,  in  respect  of  minor 
offences  committed  by  any  of  the  troops  embarked,  award 
such  siunmary  punishments  as  are  permitted  by  the  Regula- 
tions of  your  Majesty's  navy  to  be  awarded  without  a  warrant." 

5 1.  It  will  be  observed  that  neither  these  regulations,  nor 
the  hundred  and  ninety-first  article  of  war,  expressly  pro- 
vide for  the  case  of  land  forces  embarked  to  do  duty.  Should 
the  exigence  of  Her  Majesty's  service  at  any  time  again 
require  it,  it  is  to  be  hoped  that  any  inconvenience  would 


(6)  It    was    decided,    on     officUl  officer  commanding  the  troops  may 

authority,  with  reference  to   a  case  assemble,  and  confirm  the  proceed- 

which  arose  daring  a  temporaij  land-  inffs  of  a  detachment  court  martial, 

ing  from  H.M.S.  Apollo,  at  Rio,  in  independently    of  the   officer    com- 

1848.  that  in  those  circumstances  the  manding  the  ship. 
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be  obviated  by  the  good  feeling  and  mutual  endeavour  of 
officers  of  the  navy  and  army  to  promote  the  good  of  the 
service,  and  the  honour  of  their  common  country  and  their 
sovereign,  and  by  their  determination  to  work  heartily 
together  on  all  points  of  duty.  (7) 

52.  It  is  enacted  by  the  ninety-seventh  section  of  the  Limitation  as 
mutiny  act,  that  offences  against  former  mutiny  acts,  East  trial,  under 
India  Company  mutiny  acts,  and  any  articles  of  war,  may  be  offences  agains 
tried  and  punished  as  if  they  had  been  committed  against  acts. 
the  existing  mutiny  act.     But  "  no  person^  is  liable  to  be 
tried  or  punished  for  any  such  offence,  which  shall  appear 
to  have  been  committed  more  than  three  years  before  the 
date  of  the  warrant  for  such  trial  ^^  unless  the  person  accused, 
from  having  absented  himself  or  other  manifest  impediment, 
has  not  been  amenable  to  justice  within  that  period,''  when 
it  is  extended  to  any  time  not  exceeding  two  years  after  the 
impediment  has  ceased.  (8) 

53-  Subject  to  this  limitation  of  time,  and  by  virtue  of  offender»i 
Her  Majesty's  power  (9)  of  bringing  offenders  against  the  tary  iw? 

(7)  The   law  having  been  altered,  as   marines,  and  was  tried  before  a 

[$43]  and  in  a  sense  so  entirely  dif-  naval  court  martial,  held  on   board 

ferent  from    the  constmction  which  H.M.S.  Princess  Boyal,  in  San  Fiorenao 

had  been  placed  upon  the  preriously  Bay,  Corsica,  on  the  3rd  July,  1795, 

existing  statutes  by  the  military  autho-  "  for  having  behaved  with  contempt " 

rities,  it  would  serve  no  purpose  to  to  the  captain  of  the  ship  on  board  of 

reproduce  the    argumenta   by  which  which  he  was  serving,  and,  respectfully 

the  author  supported  his  opinion,  that  declining  to  enter  upon* any  defence, 

offences  against  discipline,  committed  was  sentenced  to  be  dismissed  His 

on  board  ships  of  war,  by  officers  and  M^jest^'s  service.    He  was  reinstated 

soliUers  of  the  land  forces,  could  be  at  the  instance  of  the  Duke  of  York, 

tried  only  under  the  mutiny  act  and  who  denied  the  right  of  a  naval  court 

articles  of  war  by  a  military  court  martial  to  tiy  an  officer  of  the  army. — 

martial.  See  Barrow's  Life  of  Lord  Howe  ( 1 838), 

The  reader,  for  whom  the  question  304-308 ;  McArthur  on  Courts  Martial 

may  still  poasess  an  interest,  is  referred  (1813),  i.  202,  406-41 1. 

to  the  fourth  edition  of  this  work  (pp.  (8)  In    the   case    of  officers   and 

100-117);  nor  will  he  be  displeased  men  of  the  reserve  force  this  period  is 

to  be  directed  to  an  opinion  by  the  fiirtherlimited  to  "twelve  months  after 

law  officers  of  the  crown,  upon  a  case  the  offence  has  been  committed,  or  the 

referred  to  them  by  the  Ihike  of  York,  offender  has  been    apprehended."  — 

arising  out  of  the  dismissal  by  a  naval  "  Reserve  Force  Act^  1867»'*  (30  ^  31 

raurt  martial  of  Lieutenant  Oerald  Vict.  c.  110,)  s.  12.    There  is  also  a 

Fitzgerald,  of  the   11th  Foot,  which  oorrespondingprovision  in  the  "Militia 

was  quoted    in    Sir   John   Barrow's  Beserve  Act,  1867,"  section  11. 

Uft  of  Admiral  Lord  Howe  (pp.  307-  (9)  M.A.7,  where,  not  "persons  mb- 

308),    subsequently    to  the   appear-  ject  to  this  act»"  as  in  section  15,  of 

ance  of  the  author^s  observations,  and  persons  who  may  commit  crimes,  but 

is  entirely  to  the  same  purport.  "  offenders  against  this  act  and  the 

lieutenant  Fitigerald  was  embarked  articles  of  war.** 
with  a  pait  of  his  regiment  serving 
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whether  in  or 
out  of  the 
aetrice, 


continne  nmen- 
able  to  justice, 
as  in  the  case  of 
Ix)rd  G«orge 
Sackrille,  who 


for  offlenoei 
against  martial 
law,  or  in  more 
modem  phrase 
against  mili- 
tary law. 


brought 
to  trial,  and. 


the  opinion  of 
the  twelve 
judges  having 
been  obtained, 


mutiny  act  and  articles  of  war  to  justice,  the  jurisdiction  of 
courts  martial  extends  to  every  case  where  charges  are  exhi- 
bited against  persons  to  whom  the  provisions  of  the  mutiny 
act  were  applicable  at  the  date  of  the  offence ;  and  this,  it 
will  be  observed,  whether  they  have  continued  in  the  service, 
or  have  subsequently  ceased  to  belong  to  it. 

54.  This  liability  was  clearly  established  by  the  celebrated 
trial  of  Lord  George  Sackville  for  his  conduct  at  the  battle 
of  Minden.  It  appears,  from  the  case  referred  to  the 
attorney  and  solicitor  general,  that  on  his  return  from  Ger- 
many, Lord  George,  in  a  letter  dated  the  7th  September, 
1759,  "humbly  requested  His  Majesty  to  give  him  an 
opportunity  of  justifying  himself  before  a  court  martial 
to  be  appointed  for  the  purpose  of  giving  judgment  on  his 
conduct."  But  the  King  (George  II.),  "on  the  10th  of 
September,  was  pleased  to  dismiss  Lord  George  Sackville 
from  his  service  as  Lieutenant  General  and  Colonel  of 
Dragoon  Guards."  "  His  Lordship  having  no  other  place 
or  office  in  the  army  besides  those  above-mentioned,  and 
being  totally  removed  from  all  military  employment,  re- 
peated his  request  for  a  court  martial,  to  which  His  Majesty 
was  pleased  to  consent  if  it  might  be  according  to  law." 
"  Upon  the  question, '  Whether  an  officer  is  triable  by  a 
court  martial  for  a  military  offence,  after  having  been  dis- 
missed from  all  His  Majesty's  employments,'  the  above- 
mentioned  law  officers  (1)  to  whom  the  case  was  referred 
stated  that  they  were  ^  of  opinion  that  an  officer  guilty  of 
offence  against  martial  law,  while  he  is  in  actual  service  and 
pay,  may  be  tried  by  court  martial  after  having  been  dismist 
from  all  his  military  employments.' " 

55.  Upon  this  Lord  George  Sackville  was  brought  to  trial 
before  a  general  court  martial  held  at  the  Horse  Guards  on 
the  27th  February,  1760,  under  a  special  warrant  dated 
the  26th  January,  but,  the  president  having  been  taken  ill, 
a  new  warrant  was  issued  on  the  6th  March,  and  on  the 
following  day  the  court  assembled  and  proceeded  with  the 
trial.  In  the  interval,  however,  by  the  King's  command, 
signified  by  a  letter  from  the  lord  keeper,  the  following 
question  was  referred  to  the  judges,  "  whether  an  officer  of 


(1)  Signed  "C.  Pratt.  C.  Yoriub,    1760."— State  Paper  Office,  Domestic. 
Lincoln's  Inn  Fields,  12tli  January,    Oieo.  II.  No.  1S5. 
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the  army  having  been  dismissed  from  His  Majesty's  service, 
and  having  no  military  employment,  is  triable  by  a  court 
martial  for  a  military  o£fence  lately  committed  by  him  while 
in  actual  service  and  pay,"  upon  which  they  informed  His 
Majesty  in  reply,  that  they  ^'  have  taken  the  same  into  con- 
sideration, and  see  no  ground  to  doubt  of  the  legality  of  the 
jurisdiction  of  a  court  martial  in  the  case  put  by  the  a)>ove 
question."  (2) 

56.  Lord  Greorge  Sackville  was  eventually  found  guilty  wMwntenoed 
of  disobedience  of  orders,  and  adjudged  by  the  court  to  be  i^^?™^ 
^  unfit  to  serve  His  Majesty  in  any  military  capacity  what- 
ever."     George  II.  hereupon  issued  a  very  severe  order 
making  known  this  sentence  (3)  to  th^  army,  and  with  his 

own  hand  erased  his  name  from  the  roll  of  privy  councillors. 

57.  The  trial  of  Lord  George  Sackville  exemplifies  the  cueofoffioen 
law  as  to  persons  who  have  ceased  to  belong  to  the  service,  luof-pay. 
and  the  following  precedent  is  equally  important  as  bearing 

on  the  case  of  officers  placed  on  half-pay  subsequent  to  the 
date  of  the  transaction  investigated  by  the  court  martial. 
Lieutenant  James  Blake,  when  on  half-pay,  was  tried  by  a 
general  court  martial  assembled  on  the  3()th  May,  1805,  for 
offences  committed  when  on  full  pay,  (4)  and  was  sentenced 
to  be  cashiered,  which  sentence  was  approved  by  the  King 
and  carried  into  effect:  he  was  described  in  the  charge  as 
on  half-^ay  of  the  York  Sangers,  and  late  of  the  2nd  bat- 
talion 44th  regiment  of  foot.  It  may  be  right  to  observe,  that 
^'  previous  to  arraignment,  the  prisoner  informed  the  court, 
that  it  never  having  been  notified  to  him  as  having  been  put 
on  the  half-pay  of  the  York  Rangers,  he  still  conceived  himself 
a  lieutenant  in  the  2nd  battalion  44th  regiment,  and  ac- 
knowledged himself  subject  to  martial  law."(5)  It  is  obvious 
that  the  concurrence  or  acquiescence  of  the  prisoner  could 
affect  neither  the  law  of  the  question,  nor  the  jurisdiction  of  Theoompeteooe 
the  court ;  if  not  answerable  before  it  according  to  law,  no  de^den?o/"' 
man,  by  any  effort,  could  bring  himself  within  its  jurisdiction.  ^^S^^  * 

before  it. 

(2)  Extract  —  Letter     dated     3rd    had  little  reason  to  doubt. 

Harch,    1760,    signed   by   the  then        (4)  The  offences  of   which  Lient 

judges.  *  Blake  was    found  guilty  were  com- 

(3)  It  was  intimated  to  Lord  George,  mitted  on  the  11th  Hay,  and  his 
before  the  trial  was  ordered,  that  if  Uie  exchange  to  half-pay  was  dated  16th 
sentence  were  death,  it  should  be  car-  May. 

ried  into  execution,  and  this,  after  the        (5)  Manuscript  copy  Qf  the   pio- 
recent  example  of  Admiral  Byng,  he    oeeiduigs  of  the  tarial. 
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58*  The  persons  who  in  the  tiine  of  peace  are  amenable  to 
military  law,  and  in  a  position  to  commit  offences  cognizable 
by  courts  martial,  are  those  only  who  are  subject  to  the 
mutiny  act.  Formerly  the  first  section  of  the  mutiny  act 
provided  for  the  case  of  officers  and  soldiers  in  general  terms, 
and  by  a  declaratory  enactment  further  particularized  officers 
and  persons  serving  in  the  Boyal  Artillery  (6)  and  Engineers, 
and  certain  other  persons  as  within  its  intent  and  meaning. 
In  1863' the  act  was  extended  to  officers  and  soldiers  of  the 
Indian  forces,  who  from  the  year  1754  had  been  subject, 
when  serving  out  of  the  United  Kingdom,  to  the  Indian 
mutiny  acts  and  articles  of  war.  (7)  The  mutiny  act  has, 
since  1847,  specified  the  persons  subject  to  the  act  in  the 
second  section.  [§  59]  The  fourth  section  enacts  that  co- 
lonial and  foreign  troops  (8)  raised  under  Her  Majesty's  coin- 
mission  shall  be  subject  to  the  mutiny  act  and  articles  of  war 


(6)  See  J  29.  A  court  martial  was 
assembled  on  the  9th  October,  1761, 
for  the  trial  of  four  gentlemen  cadets 
for  misbehariour  in  the  Academy,  and 
on  the  2nd  Noyember  one  cadet  was ' 
"dismissed  the  regiment"  bj  the  sen- 
tence of  the  court. — ^Wilmot's  Re- 
cords of  the  Royal  Military  Academy 
(1851),  p.  11.  No  court  martial  has 
been  neld  upon  a  cadet  since  1792. 
Lieut.  General  Sir  Lintom  Simmons, 
the  present  Governor  of  the  Academy, 
informs  the  editor,  that  after  the 
Ordnance  corps  ceased  to  be  under 
the  command  of  the  Master  General, 
the  cadets  were  no  longer  mustered  in 
the  Boyal  Regiment  of  Artillery. 

(7)  An  Act  (26  &  27  Vict.  c.  48) 
was  passed  on  the  18th  July,  1868, 
repealing  the  East  India  Company 
Mutiny  Act.  Officers,  soldiers,  and 
followers  of  the  Indian  army,  being 
natives  of  India,  under  a  proviso  in 
the  first  section  of  the  mutiny  act^  con- 
tinue subject  to  the  articles  and  regu- 
lations in  force  under  the  authority  of 
the  Government  of  India.  The  "  Indian 
Articles  "  now  in  force  for  the  govern- 
ment of  the  native  army,  ("the  Indian 
Councils  Act,  1861,"  eee,  22)  were 
enacted  by  the  Governor  General  of 
India  in  Council,  Act  No.  v.  of  1869. 

(8)  A.W.109.  The  terms  of  the 
mutiny  act  and  article  of  war  are  not 
precisely  identical,  the  words  of  the  act 
being  "raised  and  serving,"  and  those 
of  the  article  '* raised  or  serving;" 
but  it  is  evident  that  the  liability  **to 
be  tried  by  courts  martial  in  like 


manner  as  our  forces  are"  [A.W.l(y9], 
applies  only  to  colonial  levies  or  corps 
composed  of  foreigners,  raised  for 
Her  Majesty's  service,  as,  for  example, 
the  German  Legion,  which  did  such, 
good  service  in  the  Peninsular  war. 
This  liability  could  not  be  extended 
to  the  troops  of  a  foreign  state 
when  taken  into  British  pay.  The 
Dutch  regiments  which  landed  with 
the  Prince  of  Orange  at  the  Revolu- 
tion in  1688  were  the  first  example. 
Other  foreign  troops  quickly  followed, 
and  were  employed  in  the  reduction 
of  Ireland,  and  as  a  measure  of  pre- 
caution against  those  who  were  still 
loyal  to  the  fallen  dynasty  in  England.  ^ 
A  corps  of  Danes  was  landed  at  Hull,' 
and  quartered  in  the  East  Riding  of 
Yorkshire,  and  the  following  doggrel 
epitaph  on  a  tombstone  in  the  church- 
yard of  St.  Mary's,  Beverley,  pre- 
serves the  memory  of  their  exemption 
from  English  law,  either  civil  or 
militaiy : — 

Here  two  yonng  Danish  sonldien  lye. 
The  one  in  quarreU  chanc'd  to  die ; 
The  other's  Head,  by  their  own  Law, 
With  Swoxd  was  ■erer'd  at  one  Blow. 
December  the  38rd,  1669. 

Their  burial  is  entered  in  the  parish 
register  "1689,  Dec.  16,  Daniel 
Straker,  a  Danish  trooper,  buried.** 
"1689,  Dec  23,  Johannes  Frederick 
Bellow,  beheaded  for  killing  the  other, 
buried." 

The  Hanoverian  and  Hessian  regi- 
ments in  the  reign  of  George  II.  and 
the  earlier  years  of  G^ive  III.  were 
for  the  most  part  intended  for  service 
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as  her  other  forces  are.  The  fifth  section  provides  that  the 
act  shall  not "  extend  to  any  militia  forces  or  yeomanry  Anxiiiary  foreet. 
or  volunteer  corps  in  Great  Britain  or  Ireland,  or  to  the 
reserve  force  provided  for  by  *The  Eeserve  Force  Act,  Beware  forces. 
1867,*  or  to  the  reserve  force  provided  for  by  'The  Militia 
Reserve  Act,  1867,' excepting,  as  stated  in  the  second  section 
of  this  act,  and  as  herevnafter  enacted,  (9)  or  where  by  any 
act  for  regulating  any  of  the  said  forces  or  corps ^'^  the  pro- 
visions of  the  mutiny  act  are  specifically  made  applicable.  ( 1 ) 

59.  The  second  section  of  the  mutiny  act,  as  before  ob-  gt^t„t^^ 
served  [§58],  specifies  the  persons  who  are  subject  to  the  ^J^^J^^'^ 
act,  and  is  followed  in  this  specification  by  the  himdred  and  ^rtJ^Sai. 
eighty-seventh  article,  in  which  the   Queen  declares  the 
application  of  the  articles  of  war.     It  has  been  frequently 
altered  in  successive  years,  and  the  act  of  1875  now  enacts : 

*'  All  the  provisions  of  this  act  shall  apply  to  all  persons  who  omoerB  and 
are  or  shall  be  commissioned  [§  60]  or  (2)  in  pay  as  an  officer,  ^^  JJ-_ 
or  who  are  or  shall  be  listed  or  (2)  in  pay  as  a  non-commissioned 
officer  or  soldier,  and  to  all  warrant  officers,  and  to  all  persons 
employed  on  the  recruiting  service  receiving  pay,  and  all  pen-  and  then 
sioners  receiving  allowances  in  respect  of  such  service,  and  to  ^^"* 

persons  who  are  or  shall  be  hired  to  be  employed  in  the  royal 
artiUeiy,  royal  engineers,  and  to  master  gonners,  and  to  conductors  Ordnance, 
of  stores,  and  to  the  corps  of  royal  military  surveyors  and  drafts- 
men, and  to  all  officers  and  persons  who  are  or  shall  be  serving 
in  the  control  department,  and  to  officers  and  soldiers  serving  in  control, 
the  army  service  corps,  and  to  persons  in  the  war  department,  ^      service 
who  are  or  shall  be  serving  with  any  part  of  Her  Majesty's  army  ^^^* 
at  home  or  abroad,  (3)  under  the  command  of  any  commissioned 
officer,  and  (subject  to  and  in  accordance  with  the  provisions  of 
an  act  passed  in  the  thirtieth  and  thirty-first  years  of  the  reign 
of  Her  present  Majesty,  chapter  one  hundred  and  ten)  to  any 
out-pensioners  of  the  Royal  Hospital,  Chelsea,  who  may  be  called  emoiird 

peniionezB, 

abroad,  and  thej  tried  and  piiniBhed  "and"  in  1708 — 7  Anne,  c.  4,  a.  1. — ^to 

offenders  among  themselves.  meet  the  case  of  gentlemen  rolnnteers 

(9)  The  words  in  italic  were  added  and  men  irregularlj  enlist-ed. 

in  the  mutiny  act  of  1872,  and  refer  (3)  It  will  be  remarked  that  persons 

to  the  new  prorisions  (M.A.106-6)  as  in  the  war  department  serrine  under 

to  attaching  militia,  yeomanry,  and  the  command  of  a  commissioned  officer, 

▼olmiteers  to  the  regular  service.  under  which  head  are  included  artifi- 

(1)  **  The  militia,  volunteer,  and  cers  of  different  descriptions,  as  collar 
yeomanry  forces  will  henceforth  be  makers,  wheelers,smiths,&;c,frequently 
termed  *  Auxiliary  Forces.'  The  army  attached  to  the  artillery  and  engineers, 
reserve,  including  the  enrolled  pen-  are  subject  to  the  mutiny  act  whether 
sioners,  will  retain  the  designation  of  serving  at  home  or  abroad ;  whereas 
*  Reserve  Forces.'  "^  W.O.  Circular,  civil  officers  [§  4ln]  of  the  war  de- 
SOth  April,  1872.  partment  are   not  so  subject  unless 

(2)  "Or"    was    substituted    for    employed  out  of  the  United  Kingdom^ 
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civil  offloen 
under  war 
department. 
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indading  civil 
offloers, 


medical  depart- 
ment. 


and  European 
followers. 


Officers,  Sic.^ 
permanent  titaff. 

Militia  attached 
to  regulars. 

MiUtiarecmfts 
during  recruit 
or  preliminary 
training. 


Hen  of  the 
Beserre  Force. 


ont  on  dnty  in  aid  of  the  civil  power,  or  for  muster  or  inspection, 
or  who,  haying  volunteered  their  services  for  that  purpose,  shall 
be  kept  on  duty  in  any  forfc,  town,  or  garrison,  and  to  all  civil 
officers  who  are  or  shall  be  employed  by  or  act  under  the  secre- 
tary of  state  for  war  at  any  of  Her  Majesty's  establishments  in 
the  islands  of  Jersey,  G-uemsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  or  at  foreign  stations ;  and  aU  the 
provisions  of  this  act  shall  apply  to  all  persons  belonging  to  Her 
Majesty's  Indian  forces.  (4)  who  are  or  shaU  be  commissioned 
or  in  pay  as  officers,  or  who  shall  be  listed  or  in  pay  as  non- 
commissioned officers  or  soldiers,  or  who  are  or  shall  be  serving 
or  hired  to  be  employed  in  the  artillery  or  any  of  the  trains  of 
artillery,  or  as  master  gunners  or  gunners,  or  as  conductors  of 
stores,  or  who  are  or  shall  be  serving  in  the  department  of 
engineers,  or  in  the  corps  of  sappers  and  miners,  or  pioneers,  or 
as  military  surveyors  or  draftsmen,  or  in  the  ordnance  or  public 
works  or  commissariat  departments,  and  to  all  storekeepers  and 
other  civil  officers  employed  under  the  ordnance,  and  to  all 
veterinary  surgeons,  medical  storekeepers,  apothecaries,  hospital 
stewards,  and  others  serving  in  the  medical  department  of  the 
said  forces,  and  to  all  licensed  sutlers,  and  aU  followers  (5)  in  or 
of  any  of  the  said  forces.  (6)  And  this  act  shall  apply  to  all 
persons  receiving  pay  as  members  of  the  permanent  staff  of  any 
militia  regiment,  and  to  all  persons  being  enrolled  in  the  militia 
who  are  attached  for  purposes  of  instruction,  or  otherwise,  to 
a  regiment  or  body  of  troops  of  the  regular  forces,  and  to  aU 
militia  recruits  [§23]  and  other  persons  receiving  pay  in  the 
militia  during  the  period  of  preliminary  training,  when  the  nulitia 
battalions  to  which  they  belong  are  not  for  the  time  being  out  for 
training  and  exercise,  and  to  all  men  enrolled  in  the  reserve 
force  when  called  out  for  training  or  exercise,  or  when  kept  on 
duty  having  volunteered  their  services,  or  when  called  out  in 
aid  of  the  civil  power,  or  when  called  out  on  permanent  service 
under  Her  Majesty's  proclamation." 

(4)  The  specification  of  the  Indian  of  the  army  in  India  had  been  for 
forces  vas  inserted  in  1663  from  the  many  years  amenable  to  military  dis- 
second  section  of  the  last  Indian  Mu-    cipline  under  express  statutoiy  provi- 


tiny  Act  (12  &  13  Vict,  c  43),  the 
words  "  Her  Majesty's  Indian  forces  " 
being  substituted  for  the  words  "  any 
of  Uie  forces  of  the. East  India  Com- 
pany " 


sions ;  and  no  other  forces  are  men- 
tion^ eo  nomine^  in  the  section.  The 
view  here  suggested  is  confirmed  by 
the  fact  that  the  "  Military  Manoeuvres 
Act,  1873,"  as  in  previous  years,  ez- 

(5)  The  sutlers  and  followers  in-  pressly  renders  (mo.  12)  holders  of 
tended  by  these  words  are  other  than  licences  as  sutlers  or  followers  of  the 
natives  of  India  [§  dSn],  who  are  sub-  forces  subject  to  the  mutiny  act  and 
ject  to  the  native  artides  and  regula-  articles  of  war,  and  this  would  have 
tions.  been  unnecessary,  if  the  specification 

(6)  The  words  ''The  said  forces''  of  licensed  sutlers  and  followers  in 
were  most  probably  intended  to  apply  this  section  had  been  applicable  with- 
only  to  the  Indian  forces.    Followers    in  the  United  Kingdom. — See  §  71. 
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6o.  Officers  on  half-pay  were  expressly  mentioned  in  a  signification 
declaratory  clause  in  the  Mutiny  Act  of  1748,  but  afterwards  Bioned;" 
this  specification  (7)  was  omitted,  and  until  the  substitution 
of  **  commissioned  "  for  "  mustered  '*  in  the  general  descrip- 
tion in  the  Mutiny  Act  of  1786,  neither  brevet  officers  nor 
officers  on  half-pay  were  within  the  terms  of  the  act.  (8) 
The  description,  as  then  amended,  and  as  it  now  stands,  xm-  itincindeftaii 
questionably  includes  all  officers  holding  brevet  commissions,  bat  it  ia       ' 
Mr.  Tytler,  in  the  first  edition  of  his  Essay,  laid  it  down  that 
it  also  included  half-pay  officers :  this  he  altered  in  his  re- 
vised edition,  (9)  and  meanwhile  prefixed  a  ''  material  cor- 
rection "  to  the  former,  in  which  he  states  that  he  had  been 
certified  ^^  that  in  framing  the  clause  of  the  mutiny  act  as  it 
now  stands,  by  which  all  officers,  commissioned  or  in  pay,  are  »  question 

*■    *'  whether  balf» 

declared  liable  to  its  authority,  it  was  not  the  intention  of  i»7  officers 

are  included. 

the  legislatiu>e  to  include  officers  on  half -pay  in  that  de- 
scription ;    but  that  officers  holding  brevet  commissions, 
without  pay,  were  understood  to  be  included." 
6i.  However  this  may  be,  it  is  certain  that  under  the  law  Half -pay  offlcer* 

•^         '  amenable  to 

as  it  then  stood,  officers  on  half-pay,  though  not  holding  •rreit;bat 
brevet  rank,  or  employed  on  the  staff,  have  been  held 
liable  to  military  arrest,  otherwise  than  with  respect  to  their 
conduct  on  full  pay,  and  consequently  amenable,  it  might 
be  inferred,  to  military  law.  This  appears  by  the  orders 
[Cr.O.  452]  which  promulgated  the  court  martial  on  Lieu- 
tenant John  Mahon,  of  the  9th  foot,  who  was  found  guilty 
of  striking  Lieutenant  Creagan,  half-pay  8th  West  India 
regiment,  (10)  in  the  mess-room  of  the  detachment  9th  foot, 

(7)  21  G«o.  2,  c.  6.  and  22  Geo.  2,  subject  to  the  tribuDal  of  a  court 
c  5.  Some  half-pay  oific<>n  had  been  martial  ?  The  judges  gare  an  nnani- 
tried  at  Preston  in  1715  for  joining  in  mons  opinion,  that  he  was  not,  as  an 
**  the  al&ir  ^  of  that  year,  and  fonr  were  haff-pay  officer^  subject  to  miliiary  law, 
shot  by  the  sentence  of  the  court  mar-  They  stated  their  answer  in  two  points, 
tiaL  (Tindal,  Htstory  of  England,  and  in  both  declared  it  as  their  opinion, 
zxi.3S7.)  But  the  amenability  of  half-  that  neither  his  warrant  as  a  general 
pay  officers  to  trial  was,  nereHheless,  a  officer,  nor  his  annuity  of  half-pay, 
question,  until  this  clause  was  inserted,  rendered  him  obnoxious  to  military 
declaring  that  they  should  "  in  all  trial.  In  consequence  of  this  the 
respects  whatsoerer  be  holden  to  be  general  was  discharged  from  the  cus- 
wiUiin  the  intent  and  meaning  of  every  tody  of  the  marshal,  and  the  court 
part  of  the  Act."  broke   up." — Annual  Begister^  zxyii. 

(8)  Tuesday,  27th  April,  1786, "  the  230. 

court  martial  appointed  to  try  General        (9)  Tytler  (1806),  112. 
Boss  met  agreeable  to  their  adjourn-        (10)  Lieut.    Geagan  had  been  on 

ment  to  leceiTe  the  opinion  of  the  half-pay  for  some  years  at  the  date  of 

twelve  judges  of  England  on  the  point  this  transaction,  haying  been  placed 

submitted  to  them,  viz.  whether  Gene-  on  half-pay  on  the  26th  December, 

ral  Boss,  is  an  officer  on  half-pay,  was  1816. 
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wbaterer 
interpretation 
coniinlflsioned 
m^y  bear, 


by  the  articIeB 
of  warbalf-pay 
officen  are  not 
amenable  to 
military  law. 


Expediency  of 
subjecting 
offlcers  on  half- 
pay  to  military 
law. 


in  the  barracks  at  Mome  Bruce,  Dominica,  on  the  night  of 
the  3rd  July,  1819,  and  sentenced  to  be  discharged  from  His 
Majesty's  service.  On  the  recommendation  of  the  court  he 
experienced  the  royal  clemency.  The  Prince  Begent  was  at 
the  same  time  pleased  to  command  that  Lieutenant  Oeagan 
should  be  severely  reprimanded  for  the  whole  of  his  conduct 
in  the  different  stages  of  this  transaction,  and  ^^  that  his  deep 
displeasure  should  be  expressed  at  the  conduct  of  Captain 
Ogle,  who  was  president  of  the  mess  at  Mome  Bruce  when 
this  affair  happened,  as  having  been  grossly  negligent  of  his 
duty,  in  not  interposing  his  authority  on  that  occasion,  by 
putting  the  parties  under  iTn/mediate  arrest ;  thereby  effec- 
tually preventing  .  .  .  the  fatal  consequences  which  might 
have  ensued  to  Lieutenant  Mahon  and  Lieutenant  Geagan 
from  their  being  left  at  large.** 

62.  The  substitution  of  "commissioned"  for  *' mustered" 
in  1786  [§59]  gave  rise  to  much  discussion  in  both  houses 
of  parliament ;  and  the  debates  may  tend  to  show  the  in- 
tention with  which  the  alteration  was  introduced,  but  they 
cannot  decide  the  point  of  law.  It  does  not  appear  that 
any  opinion  of  high  legal  authority  has  subsequently  been 
given  on  the  question.  Whatever  may  be  the  true  con- 
struction of  the  mutmy  act,  it  would  seem — so  long  as  the 
incidental  mention  (1)  of  officers  on  half-pay  stands  a  part 
of  the  articles  of  war,  as  at  present  worded — that  the  articles 
at  all  events  must  be  taken  to  express  the  intention  of  the 
sovereign  to  confine  the  penalties  of  military  law  to  offences 
committed  during  actual  military  service. 

63.  Some  members  who  took  part  in  the  debate,  expressed 
an  opinion,  that  hardship  and  injustice  to  officers  on  half- 
pay  would  arise  by  subjecting  them  to  military  law ;  but 
when  it  is  considered  that  an  officer  on  half-pay  may  be 
summarily  removed  from  the  army  list  on  the  order  of  the 
sovereign,  it  will  be  admitted  that  their  amenability  to  trial 
must  be  held  as  oXk  advantage,  and  their  actual  trial  a  boon, 
rather  than  a  hardship.    The  Lord  Chancellor  Thurlow  aptly 


(1)  A.W.109.    The  article  was  first  the  general  staff,  "  are  in  the  receipt  of 

introduced  m  1829,  and  specifies  the  Ml  pay  on  the  staff,  and  are  them- 

officers  who  may  compose  a  district  selves  amenable  to  military  ktw,  al- 

court  martial.    The  proviso  referred  though    on    the   half-pay    of  their 

to  has  been  continued  without  altera*  regimental  rank." 
tion — '*  provided  such  officers,"  i,e,  of 


OFFICERS  ON  HALF-PAY.  §64.  29 

remarked  during  the  course  of  this  debate,  ^^  If  gentlemen 
chose  to  have  the  advantage  of  military  rank,  they  ought  to 
hold  it  on  the  condition  of  being  subject  to  military  law ; 
and  if  they  disliked  that  condition,  they  might  ease  them- 
selves of  the  grievance  by  resigning  their  commissions.'* 
The  respectability  of  the  army  would  certainly  be  promoted 
by  the  trial  and  consequent  dismission  of  every  officer  who 
conducted  himself  in  a  manner  derogatory  to  his  profession ; 
and,  as  on  an  officer's  recall  to  military  duty,  whether  by 
a  new  conmiission  or  by  a  staff  appointment,  (2)  the  com- 
mission which  he  retains  on  half-pay  is  that  alone  by  which 
his  rank  in  the  army  is  ascertained,  there  can  be  no  injustice, 
but  a  positive  necessity,  one  would  imagine,  for  rendering  an 
officer  accountable  to  the  service  for  his  conduct  on  half- 
pay.  The  exertion  of  the  royal  prerogative  to  dispense  with 
the  further  service  of  an  officer  on  half-pay  is  seldom  resorted 
to  but  in  very  aggravated  cases ;  nor  can  it  be  wished  that 
recourse  should  be  had  to  it  more  frequently,  since  its  appli- 
cation must  always  be  attended  by  difficulty — ^the  delin-f 
quency  of  the  officer  being  judged  upon  reports,  and  not  by 
judicial  enquiry. 

64.  It  has  also  been  held  that  an  officer,  when  a  prisoner  The  ]>aroi«  of  a 
of  war  on  parole,  is  not  amenable  to  trial  by  court  martial.  ^Mt^^Jb^r 
The  question  was  raised  in  1778  in  the  case  of  Lieutenant  SsSt'bSl^" 
General  John  Burgoyne,  who  had  returned  to  England  after  «>^°»*^*^' 
the  convention  of  Saratoga.     ^'  A  court  of  enqtdry  was  ap- 
pointed, but  the  general  officers  reported  that,  in  his  then 
situation,  as  a  prisoner  on  parole  under  the  convention,  they 
could  not  take  cognizance  of  his  conduct.    This  spirited 
officer  then  demanded  a  court  martial,  which  on  the  same 
grounds   was  refused."  (3)      General  Burgoyne,  who  was  wh«n.Minthf^ 
member  for  Preston,  then  endeavoured  to  obtain  a  public  BS^^SThJ*^ 
enquiry  in  his  place  in  parliament,  (4)  and  ended  by  resign-  t^S!^^^^ 
ing  his  commissions.  (5) 

(2)  See  O.0.S9.l8tD6CL  1874;  R.W.  who  had  sat  and  roted  when  on  his 
( 1  St  March,  1 873)  36.  parole  in  England  after  St  Gas,  and  the 

(3)  Annual  Register  1778,  p.  196*.      Speaker  had  no  doubt  as  to  his  right, 

(4)  The  Solicitor  General,  after-  and  the  house  was  unanimous  in  the 
wards  Lord  Lou^^hborough,  raised  the  same  opinion. — Hansard,  Hietary^  zix. 
question  (28th  May,  1778)  whether  as     1216. 

a  prisoner  of  war  he  could  vote  in        (6)  "Letter  from  Lieutenant  Gene- 

parliament^  referring  to  the  case  of  ral  Burgoyne  to  his  constituents  on  his 

Regulus^  we  not  being  ettijurU,    Bur-  late  resignation,**  1779. 
goyne  pointed. to  Lord  F.  Oayendish, 
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*'  LUtod,  or  in 
pay,**  oompre- 
hends  lUMtera 
of  bands,  &c. 
though  not 
listed, 


the  being  in 
pay  as  a  soldier 
fixing  the  mili- 
tary character 
upon  them, 


as  decided  in 
the  case  of 
Seijt.  arant. 


65.  The  words  <^  listed  or  in  pay  as  a  non-commissioned 
officer  or  soldier,"  clearly  comprehend  masters  of  bands, 
schoolmasters,  (6)  serjeant-armourers,  drmnmers,  boys,  and 
others,  who,  though  not  enlisted  or  attested,  may  be  in  the 
receipt  of  pay  as  non-commissioned  officers  and  soldiers,  as 
was  not  uncommonly  the  case  under  obsolete  regulations. 
Were  this  otherwise  doubtful,  it  would  be  evident  from  the 
decision  in  the  often-quoted  case  of  Serjeant  Grant,  who, 
though  7U>t  enlisted,  but  being  in  pay  as  a  serjeant  in  the 
74th  regiment,  and  employed  on  the  recruiting  service,  was 
brought  to  a  general  court  martial  at  Chatham  on  the  21st 
March,  1792,  found  guilty  of  having  promoted,  and  having 
been  instrumental  towards,  the  enlisting  of  two  men  in  the 
service  of  the  East  India  Company,  knowing  them  to  be 
deserters  from  the  Guards,  and  sentenced  to  be  reduced  to 
the  ranks  and  to  receive  a  corporal  punishment.  He  there- 
upon applied  to  the  court  of  common  pleas  for  a  writ  to 
prohibit  the  execution  of  the  sentence.  In  remarking  on 
the  refusal  of  a  prohibition  in  this  case,  it  should  be  noticed 
that  there  was  not  at  that  time  any  clause  parallel  to  that 
in  the  second  section  of  the  present  mutiny  act,  which  ex- 
pressly includes  "  persons  employed  in  the  recruiting  service, 
receiving  pay  in  respect  of  such  service."  It  is  also  to  be 
collected  from  the  judgment  of  the  court  given  by  the  chief 
justice  (Lord  Loughborough),  (7)  that  a  person  once  in  the 
receipt  of  pay  as  a  soldier,  though  not  enlisted,  must  serve 
till  discharged,  or  till  the  completion  of  his  engagement.  (8) 

66.  A  modification  of  the  general  terms  **  listed  or  in  pay" 
has  been  introduced  into  the  mutiny  act,  the  forty-seventh 


(6)  It  is  no  longer  the  custom  to 
dispense  with  a  regnlar  attestation  in 
any  case.  Schoolmasters  are  now  at- 
tested for  general  service. — ^RrW.840. 
The  Queen's  Regulations  lay  down 
that  "  When  a  schoolmaster  is  placed 
in  arrest,  the  &ct8  and  circumstances 
of  the  case  are  to  be  reported  to  the 
adjutant  general.  If  abroad,  the 
general  officer  commanding  on  the 
spot  is  to  give  such  orders  on  the 
subject  as  he  may  think  fit^  reporting 
the  particulars  of  the  whole  case  to 
the  adjutant  general ;  but  no  punish- 
ment awarded  by  a  court  martial  is  to 
be  carried  into  eSObct  until  the  proceed- 
ings have  been  submitted  to  the  com- 


mander in  chie^  except  at  St.  Helena, 
the  CSape  of  Good  Hope,  and  stations 
eastward  of  it."— a.R.A9j?.33. 

(7)  "A  person  in  pay  as  a  soldier,  is 
fixed  with  the  character  of  a  soldier, 
and  if  once  he  becomes  subject  to  the 
militaiy  character,  he  nerer  can  be 
released  but  by  a  regular  discharge." 
— Grant  v.  Sir  Charles  Gould,  2  H. 
Blackstone*B  Beports,  104. 

(8)  Soldiers  can  claim  their  dis- 
charge as  a  mattAT  of  right  on  the 
expiration  of  their  engagement  (Q.R. 
iS.20,j».l,4),  but,  until  their  discharge 
is  carried  out  (A.W.21)  and  so  long  as 
they  are  mi  pay,  are  subject  to  the  act. 
See  %  254«. 
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section  providing :  "  No  recruit,  unless  he  shall  have  been  but  does  not 
attested,  or  shall  have  received  pay  other  than  efnliating  tedrecrutta, 
monevj  shall  be  liable  to  be  tried  by  court  martial."    Eecruits  received  any 

d&ily  DAY 

absconding  in  these  circumstances,  are  punishable  as  ^^  rogues 
and  vagabonds"  by  two  justices  of  the  peace. 

67.  Mr.Tytlerin  some  measure  countenanced  the  opinion  Hembenof 
that  peers,  who  are  officers,  are  exempt  from  trial  by  courts  SSS^n'ed 
martial,  and  extended  the  principle  to  members  of  the  house  Sawe'to^krrest 
of  commons,  by  assuming  that,  "  as  the  law  has  not  expressly  ^^  *'**** 
warranted  the  suspension  of  parliamentary  privileges  in  such 

cases,  the  safest  course  seems  to  be,  that  previously  to  the 
arrest  of  any  member,  in  order  to  trial  for  a  military  crime, 
notice  should  be  given  to  the  house  of  which  he  is  a  member, 
with  a  request  that,  for  the  sake  of  public  justice,  they 
should  consent  to  renounce  the  privilege  in  that  instance,  in 
80  far  as  the  body  of  parliament  is  concerned,  as  the  indi- 
vidual member  is  understood  to  have  renounced  it  for  him- 
self, by  the  acceptance  of  a  military  commission."  (9) 

68.  The  privilege  of  parliament,  however,  so  far  as  it  PeeninBngiand 
concerns  the  peers,  had  been  the  subject  of  legislation  in  h^^Ipem 
many  of  the  earlier  mutiny  acts.     The  1  Anne,  c.  16,  s.  42  ury  offences 

committed 

runs  thus,  ( 10)  "  Provided  also,  that  if  any  peer  of  this  realm  abroad,  • 
shall  commit  any  of  the  offences  aforesaid,  in  any  parts 
beyond  the  seas,  and  shall  not  have  been  there  tried  for  the 
same  by  martial  law,  and  after  his  return  into  this  realm 
shall  be  indicted  of  any  offence  hereby  declared  or  enacted 
to  be  treason  or  felony ;  that  then,  and  after  such  indict- 
ment, he  shall  have  his  trial  by  his  peers,  in  such  like 
manner  and  form  as  hath  been  accustomed."  It  mav  be 
observed  that  peers  were  subject  to  trials  by  .courts  martial 
for  any  offence  beyond  the  seas,  as  other  officers  and  soldiers ; 
and  secondly,  that  within  the  realm,  their  privilege  only 
availed  in  those  cases  where,  for  the  offences  declared  to  be 
treason  or  felony,  other  officers  and  soldiers  were  liable  to 
be  indicted  and  tried  in  the  ordinary  course  of  law.  The 
terms  of  the  mutiny  act — ^'  Any  person  conmiissioned  or  in 
pay  as  an  officer," — must  necessarily  include  all  peers  and 
members  of  parliament,  who  may  be  conmiissioned  or  in 
pay ;  and,  since  no  exception  to  the  general  enactment  now 

(9)  Tftler,  126.  20,  s.  42  ;  8  &  4  Anne,  c.  16,  8.  43 ; 

(10)  Similar  are  the  2  &  8  Anne,  &    &c,  and  10  Anne,  c  18,  b.  56, 
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but  now  tabject 
to  military  law 
M  other  officers. 


Offloen  arp  not 
amenable  to 
military  law 
after  the  oon- 
flrmation  of  the 
sentence  of  penal 
serritude, 
but  Boldlen 
continue  to  be  so 
tUl  di8chaK8«d. 

Offenders  may 
be  bronght  to 
trial  when 
Imprisoned 
under  ordinary 
process,  or 
sentence  of 
courts  martial ; 


in  common 
jails;  or 


inmilitaiy 
prisons. 


The  mutiny  act 
does  not  esctend 


exists  (the  clause  referred  to,  relating  to  peers,  having  for  a 
series  of  years  been  omitted),  it  follows,  that  the  peers  and 
members  of  the  lower  house,  in  passing  the  statute  in  these 
general  terms,  have  waived  their  privilege  (1)  so  far  as  it 
might  have  been  implicated  by  the  arrest  or  trial  of  indi- 
vidual members*  This  also  appears  from  the  proceedings 
of  the  House  of  Lords,  in  March  1749,  when  an  ineffectual 
attempt  was  made  to  insert  a  clause  in  the  mutiny  act, 
exempting  peers  from  trial  by  courts  martial. 

69.  Every  officer  sentenced  to  be  kept  in  penal  servitude 
ceases  to  belong  to  Her  Majesty's  service  upon  the  confirm- 
ation of  the  sentence.  (2)  Soldiers  sentenced  to  penal 
servitude  may  be  discharged  forthwith  by  order  of  the 
commander  in  chief.  (3) 

70.  Offenders  in  prison,  whether  under  sentence  of  court 
martial,  or  otherwise,  are  amenable  to  justice.  When  it 
may  be  necessary  to  bring  to  trial  persons  who  may  be  de- 
tained on  a  civil  or  criminal  process,  the  43  Geo.  3,  c.  140, 
empowers  any  of  the  judges  of  the  courts  of  Westminster  to 
award  a  writ  of  habeas  corpus  for  bringing  up  any  prisoner 
for  trial  before  courts  martial  in  like  manner  as  they  award 
such  writs  to  bring  up  persons,  detained  in  jail,  before 
magistrates  or  courts  of  record.  In  the  case  of  a  prisoner 
under  the  sentence  of  a  court  martial  in  any  public  prison 
other  than  military  prisons,  an  order  may  be  given  by  the 
military  authorities  in  writing,  for  such  prisoner  to  be 
delivered  over  to  military  custody  for  the  purpose  of  being 
brought  before  a  court  martial  for  trial.  When  confined  in  a 
military  prison,  the  secretary  of  state  for  war,  or  the  general 
or  other  officer  commanding  the  district,  where  such  prison 
may  be,  are  in  like  manner  authorized  to  give  directions  for 
this  purpose.  (4) 

71.  To  the  description  of  persons,  in  the  military  service. 


(1)  In  point  of  Iftct  the  privilege 
from  arrest  doee  not  extend  to  criminal 
cases  ;  but,  as  may  be  learnt  from  the 
standard  authority  —  May,  Law  of 
Parliament  (ISdl).  p.  131— "it  has 
been  used  to  communicate  the  cause  of 
commitment  after  the  arrest,  as  in  the 
case  of  Lord  Oeoige  Gordon  for  high 
treason  in  1784,  and  Mr.  Smith 
O'Brien,  in  1 848 ;  *'  and  in  the  joomals, 


both  lords'  and  commons*,  may  be 
found  instances  where  a  similar  course 
has  been  observed  with  respect  to 
members  who  hare  been  under  arrest 
in  order  to  trial  by  military  and  naval 
courts  martial. 

(2)  A.W.  20. 

(3)  A.W.  28. 
(4)M^S1 
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who  are  subject  to  the  mutiny  act  and  to  trial  by  courts  itsproyisionsto 
martial  by  the  express  provision  of  the  mutiny  act  or  other  camp,  in 
statute,  may  be  added  persons  coming  under  the  denomination  *^""   ""' 
of  followers  (5)  of  the  army  in  the  field ;  who,  though  neither 
enlisted  nor  in  pay,  have  at  all  times  been  subject  to  orders 
according  to  the  rules  and  discipline  of  war,  and  whether 
temporarily  or  permanently  attached  to,  or  momentarily  and 
accidentally  connected  with,  the  army  in  the  field,  or  on  the 
line  of  march,  are  liable,  by  order  of  the  conmiander  of  the 
forces,  to  trial  by  courts  martiaL     The  campaigns  in  the 
Peninsula  afford  examples  of  the  trial,  conviction,  and 
punishment,  in  some  cases  capitally,  of  civilians,  both  men 
and  women,  British  subjects,  foreigners  and  natives  of  the 
country.     In  India  followers,  European  and  native,  and  of  except  i&indtej 
both  sexes,  (6)  were  included  in  the  Specification  of  persons 
subject  to  the  East  India  Company  mutiny  act ;  and  this 
clause  was  added  to  the  annual  mutiny  act  in  1863  [§59]  in 
anticipation  of  the  repeal  of  the  Company's  act. 

72.  With  reference  to  this  extended  jurisdiction  of  courts  the  same  law 
martial,  it  is  particularly  to  be  observed,  that  though  courts  u  to  sokuen. 
martial,  sitting  in  de£eiult  of  a  competent  civil  judicature,  are 
bound,  by  the  express  terms  of  the  article  under  which  they 
are  held,  to  recognize  such  crimes  only  as  are  punishable  by 
a  court  of  ordinary  criminal  jurisdiction  in  England,  and  to 
apply  to  them  such  punishments  alone,  as  by  such  laws  are 
sanctioned ;  yet  this  limitation  does  not  apply  to  the  trial  of 
followers  of  the  army,  which  would  now  be  held  by  order  of 
a  commander  of  an  army  in  the  field,  by  virtue  of  the  dis- 
cretionary power  vested  in  him  by  the  hundred  and  sixty- 
fourth  article  of  war,  and  which  were  formerly  held  imder 
the  third  article  of  the  twenty-fourth  section ;  the  persons 
described  in  which  were  expressly  '^  subject  to  orders  accord- 
ing to  the  rules  and  discipline  of  war,"  and  were  thereby 
necessarily  liable  to  military  punishment  for  any  breach  of 

(5)  { 59«.  ment.    The  sentence  was  confirmed, 

(6)  At  a  general  conrt  martial  at  but  General  Sir  Edward  Paget,  the 
M««rot,  on  the  6th  August^  1825,  commander  in  chief  in  India,  con- 
Hannah  Fitchet,  wife  or  reputed  wife  sidering  that  the  manslaughter  very 
of  Priyate  Joseph  Fitchet,  i4th  Foot,  nearly  approached  an  act  of  justifiable 
was  tried  for  murder  on  the  2nd  homicide,  mitigated  the  sentence  to 
Augn»t,  found  guilty  of  manslaughter,  three  months'  imprisonment. — G.O. 
and  senteneed  to  two  years'  imprison-  Calcutta,  16th  Sept.  1826. 
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juBisDicnoN  or  courts  habtial. 


Conrta  mutiAl 
are  called  on 
to  apply  the 
criminal  law  of 
England. 


Where  courts 
of  British  cItO 
jndicatare,  are 
not  in  force, 
courts  martial 
supply  their 
place  for  the 
trial  of  soldleii, 


<^11  recognizing 
the  supremacy 
•if  the  known 
laws  of  the  land. 


good  order,  whether  as  affecting  the  discipline  of  the  army, 
or  the  private  rights  of  individuals. 

73.  A  very  confused  apprehension  has  been  entertained 
respecting  the  operation  of  the  third  and  fourth  articles  of 
the  twenty-fourth  section  of  the  old  articles  of  war,  until 
they  were  recast  in  1829;  they  have  been  by  some  most 
unaccountably  blended  together,  when,  in  effect,  they  are 
directly  the  reverse    of    each   other.  (7)      These   articles 
are  literally  obsolete,  but  as  to  their  effect  they  are  pre- 
served in  the  hundred  and  sixty-fourth  and   the  hundred 
and  forty-third  articles.     The  third  article  applied  to  re- 
tainers of  a  camp,  and  to  all  persons  whatsoever  serving 
in   the   field,  where  it  would   often   be  impracticable   to 
carry   into   effect    the    minor  punishments  prescribed  by 
English  law,  and  rendered  persons,  not  otherwise  amenable 
to  military  law,  subject  for  the  time  to  its  control.     The 
fourth  article,  referring  only  to  persons  forming  an  int^ral 
part  of  the  army,  referred  to  time  of  peace  or  inactivity ;  it 
was  in  this  respect  similar  in  effect  to  the  present  hundred 
and  forty-third  article,  which  provides  for  the  trial  by  courts 
martial  of  such  persons,  when  accused  of  civil  offences  in 
places  beyond  the  seas,  where  there  may  be  no  competent 
civil  judicature. 

74.  The  sovereign,  by  the  exercise  of  the  royal  pre- 
rogative (as  exerted  in  the  article  extending  the  jurisdiction 
of  courts  martial),  as  well  of  the  chief  civil  magistrate  as  of 
the  superior  of  the  military  state,  by  substituting  a  military 
for  a  civil  court,  makes  no  alteration  as  to  English  law,  but 
simply  in  the  channel  of  dispensing  it — ^neither  suspends, 
supersedes,  nor  displaces  it,  but  provides  for  the  trial  of 
offences ;  and,  until  the  modification  of  this  article,  which 
will  be  presently  adverted  to  [§76-9],  preserved  to  the 
military,  when  serving  in  foreign  parts,  where  our  laws  do  not 
extend  praprio  vigare^  the  inestimable  privilege  of  trial  by 

(7)  Hr.  Samuel,  in  his  commentarj  3rd  art.  (nuder  vhich  it  was  held), 
on  the  Articles,  of  War,  has  failed  to  was  hound  to  proceed  according  to 
make  a  very  obvious  distiiiction,  when  the  rules  and  disdpline  of  war,  which 
referring  to  the  case  of  Jose  Bemados  have  immemoriallj  sanctioned  either 
and  Jose  Antenosa  (page  700).  The  capital  or  corponil  punishment  as 
court  for  the  trial  of  these  persons,  applicable  to  plundering,  or  offences 
not  being  held  by  virtue  of  the  4th  against  members  of  the  army,  or  in- 
art.  24th  sec.y  was  not  limited  to  pun-  habitants  of  the  country  in  which  the 
ishments  known  to  the  common  and  army  may  be  actively  employed, 
statute  law  of  EngUuid ;  but,  by  the 
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the  laws  of  their  country.      A  court  martial,  assembled  sapremacyof 
under  this  article,  ceases  to  be  influenced  by  the  authorities  cItu  judicature. 
which  ordinarily  guide  it ;  the  mutiny  act,  the  articles  of 
war,  the  general  regulations  for  the  army  are  no  longer  the 
text  books  by  which  to  ascertain  offence  ;  they  are  only  to 
be  resorted  to  as  affecting  the  constitution  of  the  court,  and 
the  manner  in  which  its  proceedings  are  conducted ;   the 
article  in  question  extending  its  competence  to  all  crimes 
punishable  by  ordinary  courts  in  England,  and  confining  it» 
award  to  sentences  in  conformity  to  English  law.  (8)     Its 
jurisdiction  is  essentially  civil,  the  offences  broi^ht  within 
its  cognizance  having  no  connection  with  military  discipline, 
the  punishment  awarded  by  it  being  exclusively  those  known 
to  the  conmion  and  statute  law,  and  the  soldier  himself, 
thus  especially  rendered  amenable  to  it,  appearing  before  the 
court  rather  as  a  citizen  than  a  soldier.     In  England,  the 
delinquencies  of  soldiers  are  not  necessarily  tried,  as  in  most 
countries  of  Europe,  by  military  law.     Where  they  are  ordi- 
nary offences  against  the  civil  peace,  they  are  triable  by  the 
common  law  courts,  the  mutiny  act  having  wisely  declared 
the  supremacy  of  the  ordinary  course  of  law  within  the 
realm,  and  requiring  commanding  officers  to  deliver  over  to 
the  civil  magistrate,  on  application   being  made  for  that 
puipose,  officers  or  soldiers  accused  of  such  offences,  under  a 
summary  and  severe  penalty  for  any  wilful  infraction  of  the 
law.  (9) 

75.  The  alteration  in  the  article,  nowthe  hundred  and  forty-  soidien  onc^ 
third,  is  very  important,  and  essentially  affects  the  rights  of  iTw^Siy, 
eveiy  British  soldier.    Befoi*e  the  year  1832,  it  was  provided 
that  **  any  officer  or  soldier  accused  of  any  capital  or  other 
crime  punishable  by  the  known  laws  of  the  land,  but  who  may 

(8)  Gunner  John  Suddis,  B.A.,  adherence  wa«  not  necessary ;  but,  sub- 
ha^Qff  been  sentenced  to  be  trans-  sequently,  the  King's  declaration  of 
ported  bj  a  general  court  martial,  held  the  meaning  of  the  article,  communi- 
at  Gibraltar  on  the  19th  May,  1800,  cated  in  a  circular  lettezs  dated  12th 
the  question  was  ax^ed  before  the  Doc.  1807.  from  the  Duke  of  York  to 
Court  of  King's  Bench,  on  a  writ  of  general  officers  commanding  on  foreign 
Ao^eiweoiTnw  on  Feb.  9, 1801,  whether  stations  [§1053]  until  1830  effected 
under  the  tlien  article,  which  author-  collaterally  that  which  has  been  done 
ixed  pimishment  **  according  to  the  since  then  by  the  article  itself  in  ex- 
nature  and  degree  of  the  offence,**  the  press  terms,  and  restricted  the  punish- 
sentence  was  necessarily  regulated  by  ment  of  crime  to  the  limits  of  the 
the  law  of  England.  Two  of  the  common  and  statute  law. 
judges  adverted  to  this  point,  and  (9)  M.A.76. 
decidedly  gave  their  -opinion  that  such 
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now  gnbjectto 
any  jadlcature 
under  the 
authority  of 
Her  Majesty. 


be  serving  in  Gibraltar,  or  in  any  place  beyond  seas  where 
there  is  no  form  of  our  dvil  jvxiicature  in  force,  should  be 
tried  by  a  general  court  martial,  and  if  found  guilty,  should 
suffer  death,  or  such  other  punishment  as  by  the  sentence  of 
such  general  court  martial  may  be  awarded ;  such  sentence, 
nevertheless,  to  be  in  conformity  to  the  common  and  statute 
law  of  England."  (1) 

76.  That  "  our  civil  judicature  ^  intended  only  civil  judi- 
cature similar,  or  analogous,  to  those  of  the  kingdoms  of 
England,  Scotland,  and  Ireland,  there  can  be  no  doubt,  and 
this  was  the  sense  in  which  the  article  had  been  received 
and  applied.  It  effectually  secured  a  British  soldier,  when 
called  beyond  seas  in  the  execution  of  his  duty,  from  trial 
by  any  judicature  that  was  not  assimilated  to  a  British  court 
of  justice.  It  has,  however,  been  deemed  expedient  to  limit 
the  operation  of  this  equitable  provision  to  places  where 
there  may  be  no  civil  judicature  in  force  by  the  appointment 
or  imder  the  authority  of  Her  Majesty  ("  by  our  appointment 
or  under  our  authority");  a  soldier,  therefore,  accused  of 
civil  crime,  serving  in  any  place  beyond  the  seas,  where 
there  is  no  form  of  British  civil  judicature,  can  no  longer 
claim  to  be  tried  by  a  court  martial  and  according  to  the 
law  of  England,  if  there  be  any  court  of  civil  judicature  in 
force,  under  the  authority  of  Her  Majesty,  which  may  not 
declare  itself  incompetent   [§166]  to  try   him.  (2)     Such 


(1)  Articles  of  1831,  Art.  102. 

(2)  In  the  first  edition,  the  lamented 
author  of  this  work,  had  giren  his 
opinion,  at  some  length,  of  the  impor- 
tance and  Talue  of  the  then  article  of 
war,  which  secured  a  British  soldier, 
accused  of  crime,  from  trial  by  any 
laws  but  British.  Although  his  re- 
marks are  n^t  directly  applicable  to 
the  question  as  it  now  stands,  yet  re- 
producing a  part  of  them  may  be 
ercused,  if  they  tend  to  preserve  the 
recollection  of  rights  of  which  the 
British  soldier  of  a  former  generation 
was  not  in  any  case  deprived  He 
observed  that  "  Though  the  supremacy 
of  tlie  English  law  is  undoubted,  ana 
though  every  soldier  has  a  common 
interest  with  his  fellow  citizen  to  main- 
tain its  superiority  and  integrity,  yet 
it  would  be  lamentable  indeed,  if,  by 
the  perversion  of  the  reasoning  which 
led  to  this  desirable  result  in  England 
and  in  such  colonies  as  are  guided  by 


her  laws,  the  British  were  the  only 
soldier  belonging  to  the  several  states 
in  Europe,  who  was  subjected  to  any 
code  of  foreign  law,  obtaining  in  the 
country  to  which  his  duty  and  the 
orders  of  his  sovereign  might  acci- 
dentally call  him.  No  parallel  can  be 
drawn,  as  none  exists,  between  an 
English  subject  spontaneously  placing 
himself  under  laws,  the  protection  of 
which  he  seeks,  and  a  soldier,  in 
the  course  of  doty,  serving  under  the 
colours  of  his  king  and  country.  An 
Englishman,  on  assuming  the  military 
gnrb,  though  he  incurs  the  responsibi- 
lities and  duties  of  a  soldier,  does  not 
divest  himself  of  the  privileges  of  a 
Briton,  the  greatest  of  which  is  trial 
by  jury  and  by  the  laws  of  his  country 
on  the  alleged  infraction  of  anv  part 
of  them.  The  flag  under  which  he 
serves  guarantees  the  continuance  of 
those  privileges,  when  ordered  to  places 
where  foreign  law  prevails,  to  an  ex- 
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court  may  be  absolutely  unknown  and  in  opposition  to  the 
English  constitution,  and  may  consequently  dispense  law  or 
apply  punishments  at  variance  with  English  law.  A  British 
officer  and  soldier  is  tiow  exposed  to  any  form  of  trial,  even 
to  the  question,  and  to  any  penalties,  which  maybe  awarded 
by  an  arbitrary  and  foreign  magistrate ;  the  only  condition 

is,  that  such  judicature  be  appointed  by,  or  under,  the 
authority  of  Her  Majesty,  and  does  not  declare  itself  incom- 
petent [§  166]  to  try  him. 

tent  which  cannot  be  possessed  by  an  of  the  prince  for  whose  service  thej 
indiTidual  Toluntarily,  and  with  a  pri-  are  engaged.  If  then  the  state  in 
▼ate  object^  remoring  himself  from  the  question  claim  the  right  of  exercising 
sphere  of  Bridsh  law.  Individuals  jurisdiction  over  sitldiers,  to  whom  its 
are  necessarily  obnoxious  to  the  laws  protection  is  entrusted,  it  must  be  on 
of  the  country  in  which  they  may  re-  the  ground  of  special  compact  with 
side;  but,  as  it  is  a  peeuliaritv  of  the  power  whose  sovereignty  it  ac- 
English  law  that  soldiers  should  be  knowledges.  The  enquiry  then  resolves 
amenable  to  civil  courts  of  judicature,  itself  into  the  question,  Does  a  prince, 
it  is  surely  no  injustice  to  colonies  or  by  refusing  such  privilege  to  a  state 
dependencies,  annexed  or  ceded  to  the  nnder  his  protection,  commit  an  act  of 
dominions  of  His  Majesty,  under  the  injustice?  In  answering  this qneetion, 
stipulation  that  they  should  enjoy  their  the  duty  of  the  prince  must  be  con- 
own  laws,  that  this  peculiarity  of  £ng-  sidered,  as  it  relates  not  only  to  the 
lish  law  should  not  be  grafted  on  country,  but  to  the  soldier.  Both  have 
theirs.  By  long  usage,  it  has  become  claims  on  his  justice ;  both  have  rights 
a  part  and  parcel  of  the  law  of  every  which  h»  is  called  on  to  respect  To 
country  in  Europe,  except  England,  the^  country,  he  grants  the  free  enjoy- 
that  soldiers  should  be  amenable  to  meat  of  its  owii  laws,  protection  from 
their  own  peculiar  tribunals  only,  foreign  invasion,  and  security  from  ag- 
when  criminally  charged  for  civil  gression  by  the  soldiers  in  his  service, 
enme.  It  is  then  but  acting  up  to  To  secure  the  last  of  these  objects, 
the  very  terms  of  a  treatjr  to  except  military  discipline  may  be  deemed 
British  soldiers  from  the  jurisdiction  sufficient.  On  the  other  hand,  a  prince 
of  the  civil  courts,  to  which  soldiers  is  obliged,  bv  common  justice  and  a 
under  the  laws  in  force  previous  to  fitting  regard  for  his  own  dignity,  to 
such  treaty  were  not  liable.  maintain  the  civil  rights  and  privi- 

**  It  must  be  granted,  as  an  abstract  leges  of  his  soldiers.    Neither  reason              , 

principle,  that  it  is  essential  to  the  nor  justice  requires  that  a  sovereign 

civil  freedom  and  wel&re  of  a  com-  should  delegate  to  courts  of  judicature, 

mimity,  that  it  should   possess  the  at  variance  with  those  established  in 

power  of  trying  and  punishing,  by  his  own  country,  and  administered  by 

Its  own  laws,  all  offences  committed  magistrates  ignorant  of  the  rights  and 

against  the  public  peace  or  social  order,  privileges  of  his  people,  the  power  of 

It  may,  therefore,  be  assumed  to  be  an  punishing  them,  or  such  of  them  as 

iuberent  right  in  all  free  states,  that  may  have  been  brought  within  the  or- 

penons  within  their  territories  should  dinarr  limits  of  their  jurisdiction,  not 

be  subject  to  their  laws ;  but  in  the  by  private  interest  or  inclination,  but 

instance  of  soldiers  holding  possession  by  obedience  to  his  commands.    Had 

of  a  country  governed  by  a  different  a  soldier  been  subject  to  every  code  of 

system  and  code  of  law  from  that  pre-  civil  jurisprudence,  obtaining  in  colo- 

vailing  in  their  own,  an  exception  must  nies  under  the  protection  of  the  British 

be  admitted ;  fbr  it  must  be  borne  in  flag,  six  months'  service  in  the  West 

mind,  that  soldiers  constitute  in  them-  Indies,  during  the  late  war,  might  have 

selves  a  distinct  and  separate  commu-  suljected  him  to  almost  every  code 

nity,  acting  together,  not  for  private,  known    to  the  several  kingdoms  of 

but  for  public  ends,  and  subject  only  Europe" — Fint  edUum   (1830),    pp. 

(exclusive  of  their  civil  and  natural  23-32^ 
obligation  to  their  country)  to  the  will 
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^uS"orthe  ^7»  On  the  surrender  of  a  colony,  good  policy  prescribes 

change.  that  the  civil  courts  and  magistracy  should  be  reestablished 

as  speedily  as  possible,  and  a  few  weeks,  if  not  days,  are 
ordinarily  sufficient  for  these  purposes ;  such  civil  judicature, 
then,  if  not  in  every  sense  in  force  by  the  appointment  of 
Her  Majesty,  is  clearly  so,  under  Her  Majeaty^e  avihority, 
and  consequently,  by  the  articles  of  war  as  altered,  is  ren- 
dered a  competent  judicature  for  the  trial  of  a  British 
soldier.  The  article  of  war  in  effect  declares  that  a  soldier 
shall  be  subject  to  any  judicature,  be  it  French,  Spanish, 
Portuguese  or  Algerine,  which  may  be  in  force  "  under  the 
authority"  of  Her  Majesty,  although  the  judges  who  compose 
it  shall,  but  the  week  before,  have  been  reduced  to  the 
subjection  of  the  crown  by  the  arms  of  the  very  men  who 
are  thus  subjected  to  their  jurisdiction.  The  impolicy  of 
rendering  a  soldier  amenable  to  a  foreign  magistracy,  and  to 
laws  at  variance  with  those  of  his  country,  may  be  more 
observable,  if  it  be  supposed  that  the  judicature,  to  which 
the  soldier  is  rendered  responsible,  has  been  recently  reduced 
to  the  subjection  of  the  crown ;  but  it  is  not  the  less  unjust 
that  a  British  soldier,  serving  under  the  British  flag,  and  in 
defence  of  the  laws  and  interests  of  his  country,  should, 
after  the  lapse  of  any  period,  be  subject  to  any  laws  but 
British.  If  a  colony  be  permitted  to  retain  its  foreign  form 
of  judicature,  in  deference  to  the  prejudices  of  its  people,  the 
English  soldier  ought,  as  heretofore,  to  be  exempt  from  the 
operation  of  such  laws,  so  long  as  his  residence  in  such 
colony  is  in  the  course  of  duty ;  if,  on  the  other  hand,  a 
colony  adopt  English  law ;  if  the  trial  be  by  jury,  and  in  the 
English  language,  such  colonists,  being  admitted  to  the 
rights  of  citizenship,  may  be  deemed  eligible  as'  magistrates 
or  jury,  to  decide  a  question  in  which  the  rights  of  a  Briton 
may  be  involved.  It  is  surely  anomalous  to  witness  a  British 
soldier,  in  the  British  uniform,  serving  under  the  flag  which 
affords  protection  to,  or  secures  the  obedience  of,  a  colony, 
pleading  through  an  interpreter  in  the  French  or  other 
foreign  language  ;  and  if  not  submitted  to  the  actual  torture, 
yet  importuned  with  questions,  contrary  to  the  spirit  of  all 
British  law,  by  which  to  extort  such  replies  as  may  excuse  a 
decision  of  guilt. 

yS.  M.  Dupin,  who  wrote  with  much  accuracy  upon  the 
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military  strength  of  Ghreat  Britain,  has  well  said :  ^^  Le  gou-  The  raibor'B 
vemement  britannique  a  trouve  le  secret  de  constituer  une  the  impoucy  ot 
arm^e  redoutable  seulement  aux   peuples  etrangers,  et  qui 
regarde,    comme  une  partie  de  sa   gloire,   Tob^issance   k 
Fautorite   civile  de  sa  patrie    •    •   .    •    aussi,   malgr6   les 
declamations  des  demagogues  et  des  pretendus  reformateurs 
radicaux,  qui    cherchent   k  renverser    la    constitution,   les 
citoyens  les  plus  jaloux  de  leur  liberty  ne  craignent  point 
Tarmee  anglaise,  telle  qu'elle  est  maintenant  organisee."  (3) 
79.  It  is  indeed  true,  that  a  British  soldier  feels  it  both 
his  pride  and  his  duty  to  maintain  the  integrity,  and  submit 
to  the  operation  of  the  institutions  of  his  country ;  but  why 
does  he  so  venerate  her  laws  ?     It  is  that  he  believes  them 
to  be  superior  to  all  others,  to  be  more  conducive  to  real 
liberty,  to  control  the  vicious  with  the  least  restraint  upon 
the  well  conducted,  to  afford  the  &irest  trial  to  the  accused, 
and  to  offer  the  most  effectual  remedy  for  restoring  to  liberty 
him  who  may  be  unjustly  subject  to  restraint.    Moreover, 
they  are  the  laws  which  from  his  infancy  he  has  been  taught 
to  respect,  and  in  favour  of  which  his  prejudice  is  engaged. 
Can  it,  therefore,  be  good  policy  to  render  a  British  soldier 
indifferent  to  every  form  of  civil  jurisdiction,  by  subjecting 
him  to  all  ?    If  there  were  a  design  to  prepare  an  army  for 
the  subversion  of  the  laws,  the  civil  authorities,  and  con- 
stitution of  our  country,  and  to  meet  the  views  of  those 
men  whom  M.  Dupin   designates  as  demagogues  and  pre- 
tended radical  reformers,  could  a  plan  be   devised  more 
suited  to  the  end  than  to  subject  British  soldiers  to  various 
codes  of  foreign  law  and  various  foreign  judicatures  ?     Is 
it  not  a  natural  result,  that  the  soldier  should  speedily 
become  indifferent  to  the  preservation  of  institutions  from 
which,  by  the  policy  of  his  country,  he  has  ceased  to  derive 
advantage,  except  for  the  limited  periods  during  which  he 
may  serve  at  home  ?    Can  interest  actuate  him  to  desire  the 
preservation  of  laws,  from  a  participation  in  which,  for  the 
greater  part  of  his  life,  he  is  cut  off  in  deference  to  the  pre- 
judice of  foreigners  ?    Must  he  not  be  convinced  that,  in 
the  estimation  of  the  government,  the  boasted  superiority  of 
British  law  is  but  ideal,  or  that  his  birthright  to  be  tried 

(3)  Ihipin,  Voyage  dans  la  Giande-Bietagne,  Force  militaiie,  1625,  ii.  p.  35. 
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foreign  law*. 


Qn««tioiiabie       by  those  lows,  has  been  sacrificed  to  the  expediency  of  grati- 
^  Midim  to      fying  newly-acquired  colonies  ?     Bespect  for  the  civil  autho- 
rities of  his  country  is  at  present  characteristic  of  the  British 
soldier :   can  that  feeling  be  perpetuated  if  he  become  in- 
different to  the  laws  of  Great  Britain?    Should  he  still 
retain  a  prejudice  in  favour  of  its  institutions,  will  he  not 
eventually  feel  jealous  of  privileges  from  which  he  is  cut  off; 
and  is  it  not  possible  that  he  would,  with  less  reluctance, 
lend  his  aid  to  the  subversion  or  annihilation  of  the  objects 
of  his  jealousy  ?    M.  Dupin  said  rightly,  that  a  part  of  the 
glory  of  a  British  soldier  consists  in  obedience  to  the  civil 
authorities  of  his  country ;  but  the  soldier  can  never  be  con- 
vinced that  his  glory  or  his  honour  is  concerned  in  any 
obedience  claimed  for  a  foreign  judicature.    His  feelings,  as 
a  soldier,  will  indeed  lead  him  to  submit,  where  submission 
is  required   by  his   military  superior,   but  he  will   do    so 
sullenly,  and  under  the  impression  that  the  ties  of  military 
discipline  have  been  distorted  to  deprive  him  of  his  birth- 
right. 


41 


CHAPTER  III. 

LAWS,   RULES,   REQULATIONS,   AKD    CXTSTOHS,   REGULATINa  THE 
ADMnaSTBATION  OF  MILITABT  LAW. 

8o.  CouBTS  Martial  are  regulated  by  the  mutiny  act  and  written  law  of 
the  articles  of  war,  and  by  the  general  orders  of  the  sovereign  ^  •  ' 

relating  thereto,  and  extant  at  the  time.  Their  practice  is 
moreover  regulated,  in  points  where  the  written  law  is  silent, 
and  chiefly,  as  affects  the  award  of  punishment,  and  the  form 
adhered  to,  by  the  "  usage  of  the  service,"  as  recognized  in  the 
mutiny  act  {sec.  8),  and  by  the  ^^  custom  of  war,"  which,  as  re-  and  custom  for 
ferred  to  in  the  oath  taken  by  members,  and  as  here  used,  must 
be  imderstood  of  the  customs  and  usages  of  the  British  army. 

8 1.  The  several  branches  of  the  law  of  courts  martial  The  law  of 
are  in  their  degree,  as  will  be  pointed  outr  [§82],  declara-  u^qu^^ 
tions  of  the  Royal  pleasure,  for  though  the  Sovereign  does 
not  now  exercise  the  government  of  the  army  as  a  personal 
function,  the  right  of  the  Sovereign  to  the  supreme  command 
of  the  forces  by  sea  and  land  is  an  undoubted  principle  of 
English   law.     The  preamble  of  the  act  of  the  thirteenth  The  Pariiatnen- 
year  of  King  Charles  the  Second,  chap,  vi.,  which  was  passed  RttheaeetonT' 
on  the  30th  July,  1661,  solemnly  affirms  that  '*  within  all  c^t      "'  ' 
His  Majesty's  realms  and  dominions,  the  sole  supreme  govern-  u  to  the  right 
ment,  command,  and  disposition  of  the  militia  and  of  all  the  snpreme* 
forces  by  sea  and  land,  and  of  all  forts  and  places  of  strength,  manof^  ^^°^' 
is,  and  by  the  laws  of  England  ever  was,  the  undoubted 
right  of  His  Majesty,  and  his  royal  predecessors.  Kings  and 
Queens  of  England ;"  and  the  part  of  the  preamble  in  which 
these  words  occur  has  obtained  a  further  significance,  by 
having  been  excepted  from  repeal  by  the  <' Statute  Law  wMezpxeady 
Revision  Act,  1863,"  and  ''retained  as  a  parliamentary  re-  ^]^,inor^ 
cognition  of  the  right  of  the  crown  to  the  supreme  command  stand  on  the 
of  the  militia  and  of  all  forces  by  sea  and  land."  (1)    This 

(1)  See  the  bill  aa  brought  from  the  were  intended  to  show  the  grounds  of 

Lords  and  ordered  by  .the  House  of  the  proposed  legislation,  and  to  be 

Commons  to  be   printed,  foge  179  strack  oat  at  a  late  stage  of  the  bill. 
iohtmn  3.    Tbu  entries  is  this  column 
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This  right  is 
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the  secretary 
for  war  in 
respect  to  the 
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act. 
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III.  Order  in 
council. 


IV.  Royal 
warrants. 
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right,  as  all  prerogatives  of  constitutional  monarchy,  is 
limited  by  law,  as  recited  in  the  preamble  of  the  mutiny 
act,  and  is  exercised  subject  to  the  responsibility  of  the 
secretary  of  state,  to  whom,  for  the  time  being,  Her  Majesty 
entrusts  the  seals  of  the  war  department. 

82.  The  highest  exercise  of  the  Queen's  power  of  legis- 
lation is  when  Her  Majesty  enacts  a  statute  by  and  with  the 
advice  and  consent  of  lords  and  commons  in  parliament 
Assembled.  Hence  the  mutiny  act  [§85],  as  having  the 
authority  of  the  three  branches  of  the  legislature,  is  not  only 
itself  the  most  authoritative  part  of  the  law  military,  but  is 
also  the  foundation  of  military  law,  as  now  obtaining,  and 
more  especially  with  respect  to  its  exercise  within  the  United 
Kingdom,  although  the  superstructure,  and  the  interpreta- 
tion of  it,  as  to  military  courts,  rests  solely  with  the  crown. 
Next  in  order  are  the  articles  of  war  [§  86],  made  by  the 
Queen  for  the  government  of  the  army,  which  the  statute 
requires  to  "  be  judicially  taken  notice  of  by  all  judges  and 
in  all  courts  whatsoever."  The  Queen  also  legislates  by  an 
order  in  council — as  in  respect  to  the  land  forces  embarked 
in  Her  Majesty's  ships  [§43] — in  this  case  deciding  upon 
representations  which  are  laid  before  her,  by  and  with  the 
advice  of  her  privy  council.  Her  Majesty  also  makes  known 
her  will  and  pleasure  in  Boyal  warrants,  which  may  inciden- 
tally bear  upon  the  practice  of  courts  martial — as,  for  ex- 
ample, in  the  Koyal  warrant  as  to  pay  and  promotion  in 
respect  to  the  president  [§  15] — and  they  become  of  force  by 
the  superscription  of  the  sign  manual,  countersigned  by  a 
secretary  of  state.  Her  Majesty  commands  that  regula- 
tions (2)  approved  by  her  should  be  circulated  through  the 
army  and  strictly  observed  on  all  occasions ;  and  the  com- 
mander in  chief  from  time  to  time  issues  general  orders  and 
circulars  to  the  whole  army,  which  by  reason  of  the  authority 
conferred  on  him  by  Her  Majesty,  may  have  the  effect  of 
adding  to,  explaining,  modifying,  or  rescinding  paragraphs 
in  the  Queen's  fiegulations ;  and  are  absolute  in  their  bearing 
upon  the  unwritten  law.     Last  but  not  least — for  the  cus- 

(2)  Before  1837.  these  regulatioDS  the  Fourth  signified  his  royal  appro- 
were  styled  "The  6rfnera/ Regulations  bation,  they  were  designated  "The 
and  orders  for  the  Armjr."  On  the  Kimo*s  Regulations,"  and  the  prece- 
issue  of  a  revised  edition  in  that  year,  dent  has  been  followed  daring  Her 
when  his  late  Miy'esty  King  WiUiam  Mf^esty*s  reign. 
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tomaiy  law  of  courts  martial  is  not,  and  ought  not  to  be,  left  yi-  custom 
out  of  consideration  in  the  framing  even  of  direct  acts  of 
legislation — ^is  the  custom  of  war.  And  this  too,  although, 
from  its  very  definition,  it  has  not  originated  in  any  formal 
enactment,  nevertheless,  like  the  written  law,  is  the  Queen's 
law,  not  only  inasmuch  as  it  is  expressly  recognized  by  the 
written  law  [§80],  and  as  it  cannot  be  abrogated  by  any 
local  authority,  but  because  it  continues  to  exist  only  as 
subject  to  the  Queen's  allowance,  and  liable,  as  to  its  part!- 
cu]ar  details,  to  be  overruled  under  Her  Majesty's  autho- 
rity. (3) 

83.  There  is,  however,  a  well-established  and  most  impor-  in  certain  sitn. 
tant  rule  as  to  the  exclusion  of  any  subsidiary  regulations  oflto^^y^ue 
by  subordinate  authority,  and  any  attempt  at  such  local  and  to  souta^*"  ^ 

..■I1.-I..  ij  •I'Lj*  jj"!  confinement,  but 

partial  legislation  would  necessarily  be  disregarded  by  mem- 
bers of  courts  martial  in  accordance  with  the  terms  of  the 
court  martial  oath.     In  one  case — and  one  case  only — is 
any  addition  permitted  to  the  several  laws  and  regulations 
above  particularized  [§82],  which  either  receive  the  personal 
sanction,  or  else  are  issued  subject  to  the  immediate  control 
of  the  Sovereign,  and  consequently  are  binding  upon  the 
whole  army,  at  home  and  abroad.     Commanders  in  chief  tusistheone 
and  other  officers  in  local  commands  have  authority,  when  nie  thafoffl^n 
convening  courts  martial,  to  give  them  instructions,  and  in  mandschn^t 
that  one  case — as  to  sentence  of  solitary  imprisonment — the  aftecting"the°"* 
article  of  war  directs  the  court  '^to  have  regard  to  such  oonrtemMUai. 
instructions."  (4) 

84.  The  observance  of  this  rule  is  watched  with  a  most  Thiirabis 
salutary  jealousy  not  only  as  it  prevents  mischievous  tam-  against  locai 
paring  with  courts  martial,  but  also  because  it  guards  against  ' 

(3)  It  would  be  difficult  to  find  an  an  example  of  "  the  custom  of  war, 

example    more    entirely    illastrating  the    lex  non  scripta  of  the  army" — 

this  legal  position  than  recent  regnla-  and  indeed  the  rejoinder  held  its  ground 

tions  as  to  the  "  practice  of  the  pri-  as    being,  if   not  necessaiy,  at  least 

■oner  having  a  rejoinder  to  the  pro-  in  some  cases  condncive,  to  the  ends 

•ecator"  which — at  least  at  general  of    justice    before    courts     martial, 

ooorts  martial— was  referred  to  as  "  an  inasmuch    as    they    are    essentially 

irregnlaritv "  (G.O.  No.  897,  9th  Nov.  different  in  their   composition    from 

1866),  and  was  not  recognized  in  the  civil  courts,  and  are  held  with  such 

Queen's  Regulations  of    1868  (Q.R  different  accessories.    See  {581   and 

0868)  772),  although  the  "prisoner's  Williamson, 2nd edit.(  1783), Note,  113, 

right  to  speak  last "  had  been  imme-  there  quoted  at  length, 
morially  allowed  before  courts  martial.        (4)  A.  W.  122.    As  to  law  at  trials 

The  fact  that  this  was  not  *' conform-  for  civil   offences,    see  {72*79,  and 

able  to  the  practice  of  civil  courts  **  had  Chapter  XXV . 
been  adduoed  in  the  last  century,  as 
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conflict  of  laws  and  regulations.  (1 )  It  has  been  pointed  out 
that  the  mutiny  act  is  the  foundation  of  military  law  as  now 
obtaining,  and  that  the  power  of  making  subsidiary  regula- 
tions for  military  courts,  i*ests  solely  with  the  crown.  The 
only  ground,  therefore,  on  which  an  order,  issuing  in  the  name 
of  Her  Majesty,  and  duly  promulgated,  could  be,  in  any 
degree,  questioned,  would  be  in  the  most  unusual  case  of  a 
palpable  discordance  with,  or  rather  contradiction  to,  the 
itoyal  will  embodied  in  some  provision  of  the  mutiny  act 
or  other  enactment  of  the  legislature.  A  court  martial,  in 
such  case  (which  could  only  arise  by  inadvertence  in  the 
channel  through  which  the  Boyal  pleasure  was  conveyed), 
would  consider  the  act  of  parliament  as  the  true  criterion  of 
the  intention  of  the  Sovereign — in  the  case  of  the  mutiny 
act,  being  boimd  by  the  oath  (enjoined  by  the  articles  of 
war),  to  the  letter  of  the  statute.  Upon  a  similar  principle 
it  has  been  held  that  an  article  of  war,  expressly  dealing 
with  a  matter  of  penal  discipline,  overrules  a  Boyal  warrant ; 
and  that  an  article  of  war,  dealing  with  the  question  of  a 
soldier's  service,  was  to  be  interpreted  by  a  reference  to  the 
Army  Service  Act. 

85.  The  mutiny  act  takes  effect  and  continues  in  force, 
within  Great  Britain,. from  the  25th  of  April  of  one  year 
to  the  same  day  in  the  following  year ;  in  Ireland,  Jersey, 
Gruemsey,  Aldemey,  Sark  and  Man,  from  and  to  the  1st  of 
May ;  in  Gibraltar  and  the  Mediterranean,  Spain  and  Portu- 
gal, from  and  to  the  1st  of  August ;  in  all  other  parts  of 
Europe  where  Her  Majesty's  forces  may  be  serving,  in  the 
West  Indies  and  America,  from  and  to  the  1st  of  September ; 
India,  and  within  the  Cape  of  Good  Hope,  the  Isle  of  France 
and  its  dependencies,  St.  Helena,  and  the  western  coast  of 
Africa,  from  and  to  the  1st  of  January ;  in  British  Columbia 
and  Vancouver's  Island,  firom  the  day  of  promulgation  until 
the  1st  of  January;  and  in  all  other  places,  from  the  1st  of 
February  of  one  year  to  the  same  day  in  the  ensuing  yeiur ; 
but  notwithstanding  these  specified  dates,  by  a  provision 
first  introduced  into  the  mutiny  act  of  1 829,  it  becomes  and 
is  in  full  force  beyond  the  seas  from  and  after  its  receipt  and 
promulgation  in  general  orders.  (2) 

(1)  This  important  principle  has  denoe  Act,  1872/*     See  §  810. 

been  signally  vindicated  by  the  addi-  (2)  M.A.102.     QJl.^.2»p.22.      See 

tion  made  to  the  mutiny  act  of  1874,  al8(hQ^KS.2%^J22 ;  0JR.17. 
with  reference  to  the  "Indian  £vi- 
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86.  The  articles  of  war  continue  in  force  from  their  receipt  The  articles  of 
and  publication,  until  revoked  or  superseded  by  others.   Her  ^"•"*"'°'^« 
Majesty,  advised  by  the  secretary  of  state  for  war,  affixes  her 

royal  signature  to  these  rules  and  articles,  without  the  date  or  /r«m  a  oeitein 

flute 

the  counter-signature  of  a  secretary  of  state;  and  thus  authen- 
ticated, and  printed  by  the  Queen's  printer,  they  are  pub- 
lished by  Her  Majesty's  command  for  the  better  government 
of  all  her  forces /rom  a  certain  day  expressed  in  the  title. 

87.  The  annexation  of  the  articles  of  war  to  the  mutiny  Their  contina- 
act,  in  the  form  to  which  military  men  are  accustomed,  is  dependent  on 
for  their  convenience,  and  to  facilitate  reference.     They  are  act,  °  "°    ^ 
not  essentially  inseparable.     The  mutiny  act  of  1831,  which 

expired  in  Crreat  Britain  on  the  24th  March,  1832,  was,  by 
an  act  of  parliament  of  that  date,  continued  for  one  month 
at  the  several  stations  respectively.  The  articles  of  war 
were  not  again  published  to  the  army,  but  continued  in  force 
without  any  express  declaration  of  His  Majesty.  General 
officers  in  conmiand  were  informed,  by  letter  from  the  adju- 
tant general,  that  an  (3)  act  had  passed  for  continuing  the 
mutiny  act  for  one  month,  up  to  which  period  the  court 
martial  warrant  in  their  possession  would  remain  in  force ; 
but  no  mention  was  made  of  the  articles  of  war,  nor  was  this 
act  ever  communicated  to  the  army. 

88.  The  question  has  been  mooted :  Were  the  mutiny  act  supposed  case: 
permitted  by  inadvertence  to  expire,  would  the  articles  of  hav^ expired; 
war  expire  also,  and  the  army  be  ipso  facto  disembodied  ? 

or,  would  the  articles  still  be  obligatory  on  the  forces  of  the 
crown,  and  the  individuals  composing  the  army  be  bound  to 
serve  till  regularly  discharged  ?    The  case  has  also  been  put :  new  mutiny  act 
Were  the  new  mutiny  act  not  received,  or  the  passing  of  it  SefoiniiSiLtioii 
not  known,  at  a  station,  at  the  period  when  the  old  one  °'  °^  °'^* ' 
expires,  are  the  articles  of  war  in  consequence  inoperative, 
and  the  supreme  military  authority  without  the  power  of 
enforcing  discipline  ? 

89-  This  last  question  is  one  of  moment  to  practical  men  ^hich  has 
— to  officers  who  are  responsible  for  the  discipline  of  the  J^JISJ^ 
troops  under  their  orders,  the  case  having  frequently  occurred 
abroad  in  former  years,  and  having  happened  (4)  within  the 

(3)  2  WilL  4,  c.  IS.  Islands  on  the  last  day  of  that  month. 

(4)  The  mutiny  act  of  1831  ex-  The  act  for  continuing  the  mutiny  act 
pi  red  in  England  on  the  24  th  March,  was  passed  on  the  24  th  March,  and 
1832,  and  in  Ireland  and  the  Channel  iras  communicated  to  the  army  by 
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Coiuent  of  par- 
liament not 
expreaaed. 


Practloe 
immediately 
Knbseqaent  to 
the  revolntion. 


United  Kingdom  since  the  provisions  of  the  mutiny  act,  as 
to  its  duration,  were  modified  in  1829,  as  regards  places 
beyond  the  seas. 

90.  Sir  William  Blackstone  lays  it  down  as  the  law,  that 
the  standing  army  is  ipso  facto  disbanded  at  the  expiration 
of  every  year,  unless  continued  by  parliament.  (5)  The 
preamble  of  the  mutiny  act  rehearses  that  ^^  the  raising  or 
keeping  a  standing  army  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  time  of  peace,  unless  it  be  with 
the  consent  of  parliament,  is  against  law.*^  His  dictum, 
therefore,  as  applied  to  standing  armies  within  the  United 
Kingdom,  cannot  be  questioned ;  but  he  does  not  assert,  nor 
is  it  to  be  inferred,  that  the  army  would  be  disbanded  for 
want  of  a  mutiny  act,  if  the  consent  of  parliament  to  its  con- 
tinuance were  expressed,  either  by  voting  supplies  for  its 
support,  or  in  any  other  way.  The  recruit  under  the  author- 
ity of  the  law  is  attested  to  serve  during  the  term  of  his 
engagement,  provided  Her  Majesty  should  so  long  require 
his  services ;  so  long,  therefore,  as  the  keeping  up  that  part 
of  the  army,  to  which  a  soldier  may  be  attached,  is  not 
against  law,  so  long  does  that  law  bind  him  to  serve. 

91.  The  prerogative  of  the  crown  as  to  the  keeping  up 
a  standing  army  was  for  the  first  time  expressly  limited  by 
the  declaration  of  rights  at  the  time  of  the  revolution  ;  and 
the  mutiny  act  from  the  first  has  recited  the  article,  which 
declares  that  'Hhe  raising  or  keeping  a  standing  army 
within  the  kingdom,  in  time  of  peace,  unless  it  be  with 
consent  of  parliament,  is  against  law."  Nevertheless,  in  the 
time  of  William  the  Third,  the  mutiny  act  was  repeatedly 
suffered  to  expire  ;  and,  for  the  intervening  periods  (6),  the 
army  was  governed,  as  before  the  abdication  of  King  James 
the  Second,  by  an  exertion  of  the  royal  prerogative  expressed 
in  the  articles  of  war.  And  as  parliament  was  then  especially 
jealous  of  a  standing  army,  this  is  most  observable,  and  all 
the  more  so,  as  the  longest  period,  nearly  four  years,  was  in 


letter  from  the  a^j^Jtant  general,  on 
the  2nd  April,  so  that  in  England  and 
Ireland  the  troops  were  for  all  prac- 
tical purposes  without  a  mutiny  act 
for  some  days. 

(5)  1  Blackstone,  414. 

(6)  There  was  no  mutiny  act  from 


10th  November,  1689,  to  12th  Decem- 
ber, 1689;  from  12th  December,  1690, 
to  20th  December,  1690;  from  20th 
December,  1691,  to  10th  March,  1691; 
from  1  St  March,  169J,  to  10th  April, 
1695;  from  10th  April,  1698,  to  20th 
February,  17OJ. 
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time,  of  pecioe^ — after  the  conclusion  of  peace  at  Ryswick, 
when  parliament  did  not  interpose  to  provide  any  law  for 
the  government  of  the  forces,  although  their  numbers  were 
limited  by  a  specific  enactment,  the  9  Will.  3,  c»  1,  an  act 
for  disbanding  the  army.  (1) 

92.  To  pursue  the  argument  as  it  affects  the  army  within  The  power  of 
the  United  Kingdom,  can  serve  no  practical  purpose.    The  ^i^'^cteB  in 
question,  as  it  concerns  the  portion  of  the  army  serving  abrmd^^ 
abroad,  has  always  been  one  of  less  difficulty,  since  the  very 

recital  of  the  declaration  that  ^^  within  the  United  Kingdom, 
it  is  against  law  to  keep  a  standing  army,  in  time  of  peace, 
unless  it  be  with  consent  of  parliament,"  is  an  indirect  ad- 
mission that  it  is  lawful  to  do  so  out  of  the  United  Kingdom. 
The  first  mutiny  acts  which  made  any  express  provision  as  to 
the  government  of  the  land  forces  out  of  the  realm  were  those 
passed  in  the  reign  of  Queen  Anne,  and  they  especially  provided 
that  nothing  contained  therein  should  '^  extend  to  abridge 
Her  Majesty's  power  of  forming,  making,  and  establishing  erpmsiyiaid 
articles  of  war,  and  creating  and  constituting  comrts  martial,  ^°^'°™®'^y- 
and  inflicting  penalties  by  sentence  or  judgment  of  the  same, 
in  such  manner  as  might  have  been  done  by  Her  Majesty's 
authority,  beyond  the  seas,  in  time  of  war,  before  the  making 
of  this  act.**  (2) 

93.  The  mutiny  act  of  the  current  year  does,  in  effect,  The  power  of 
recognize  the  same  principle,  by  expressly  enacting  that  it  make  orucies 
shall  be  lawful  for  Her  Majesty  to  make  articles  of  war,  abroad,  recog. 
and  by  then  providing  that  no  person  ivUhin  the  United  Ilct,     ""  "^ 
KvagdoTa  of  Oreat  Britain^  and  Irdandj  or  the  Britiek  Islea, 

shall  by  such  articles  be  subject  to  punishment  extending  to 

(1)  On  tlie  peace  of  Utrecht,  the  ofthe  rising  in  favoiir  of  the  Chevalier, 

mutiny  act  was  allowed    to    expire,  by  the  1  Geo.  1.  st.  2,  c.  9,  "An  act  for 

which  it  did  on  the  25th  March,  171§;  better  preventing  mutiny  and  deser- 

bat  an  act,  12  Anne,  c.  13  (a/,  c.  12),  tion  by  enforcing  and  making  more 

"  for  better  regulating  the  forces  to  be  effectual  an  act  of  this  present  parlia- 

continuedin  Her H^est/s service,  and  ment,  entituled  'An  act  for  the  better 

for  the  payment  of  the  said  forces  and  regulating  the  forces  to  be  continued,' 

their  quarters,"   was  passed  on  the  &c."    This  act  was  succeeded  in  1716 

meeting  of  parliament  and  came  in  by  the  1  Geo.  1,  st.  2,  c.  34,  "  An  act 

force  on  the  25th  July,  1713  ;  this  was  for  preventing  mutiny  and  desertion, 

foUowed  by  two  similar  acts,  the  13  and  for  the  better  payment  of  the 

Anne,  c.  3  {al.  12  Anne,  st.  2.  c.  2),  in  army  and  their  quarters,"  which  was 

1714,  and  the  1  Geo.  1,  st.  2,  c.  3,  in  the  first  of  the  uninterrupted  series  of 

1715:  the  extreme  punishment,  pro-  annual  mutiny  acts,  whicn  have  passed 

Tided  under  aU  these  acts,  was  *'  not  from  that  year  to  the  present, 

extending  to  life  or  limb  ;'*  this  re-  (2)  1  Anne,  c.  16,  s.  87 ;  2^  3  Anne, 

Btriction  was  removed,  upon  occasion  c.  20,  s.  37,  &c 
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and  acted  on  in 
tho  eicisting 
articles  of  war. 


In  certain  cases 
tbe  soldier 
would  consider 
the  articles  of 
war  as  prolong- 
ing the  mntinj 
act. 


Publication  of 
the  articles  of 
war, 


ignorance  of  the 
law  excuses  not. 


Courts  martial 
are  regulated 
bj  the  acta  and 


loss  of  life  or  limb,  or  to  be  kept  in  penal  servitude,  except 
for  crimes  which  by  the  act  are  expressly  made  liable  to  such 
punishments.  The  offences  defined  in  the  fifty-third  and 
three  following,  and  the  fifby-eighth  articles  of  war,  to  which 
the  punishments  of  death  or  penal  servitude  are  annexed, 
are  not  to  be  found  in  the  mutiny  act :  these  articles,  de- 
rived from  the  royal  prerogative,  were  obligatory  on  the 
army  imtil  1 866,  when  [§10]  Her  Majesty  was  pleased  to  limit 
the  application  of  the  punishments  to  the  crimes  declared 
by  the  mutiny  act  to  be  so  punishable ;  and  similarly,  all  the 
other  articles  of  war,  in  foreign  partSj  were  then  and  conse- 
quently are  now  binding  on  Her  Majesty's  forces,  apart  from 
the  mutiny  act. 

94.  The  oath  of  the  members  of  a  court  martial  refers  to 
"  an  act  now  in  force  for  the  punishment  of  mutiny  and 
desertion,  and  other  crimes  therein  mentioned,''  (3)  but 
independent  of  the  clause  added  to  the  mutiny  act,  in  1829, 
[§  ^^]  providing  that  the  act  shall  become  and  be  of  full 
force,  anything  therein  stated  to  the  contrary  notwithstand- 
ing, from  and  after  the  promulgation  of  the  act  in  general 
orders  beyond  the  seas,  the  unrevoked  articles  of  war  would, 
to  a  certain  extent,  prolong  the  mutiny  act  to  which  they 
refer,  and  with  which  they  had  been  circulated  to  the  army. 

95.  The  second  section  of  the  articles  of  "war,  with 
certain  other  articles,  which  specify  themost  material  duties 
and  obligations  of  military  men,  and  which  contain  a  decla- 
ration of  crimes  and  punishments,  are  required  to  be  read  and 
published  at  the  head  of  every  corps  in  the  service,  once  in 
every  three  months.  (4)  An  abstract  of  the  most  important 
duties  and  obligations,  and  of  the  penalties  incidental  to  the 
commission  of  the  most  conspicuous  offences,  is  inserted  in 
the  personal  account  book  of  soldiers.  Every  precaution  is 
therefore  taken,  that  a  soldier  may  not  be  betrayed  into 
crime  from  ignorance  as  to  the  penalty  attached  to  it — ^the 
legal  maxim,  which  rejects  ignorance  of  the  law  as  an  excuse, 
can  never  be  more  justly  applied  than  to  the  case  of  military 
delinquents. 

96.  Courts  martial,  on  which  officers  of  marines  may  be 
associated  with  officers  of  the  army,  or  which  may  be  com- 


(8)  A.W.162.      (4)  A.W.192.    See  aUo  Q.R.5.7,p.ll,  and  {  693. 
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poeed    exclusively  of   officers  of  either   of  these  services  articioBof  the 
may  (5)  he  held  for  the  trial  of  persons  belongdnfi:  to  either  which  the 

nrfnniiAr  imaw 

of  these  services.  When  held  for  the  trial  of  a  person  belong-  belong. 
ing  to  the  army,  they  are  r^^lated  as  if  they  were  com-  - 
posed  of  officers  of  the  army  only,  and  the  provisions  of  the 
mutiny  act  and  articles  of  war  are  applicable  to  the  proceed- 
ings ;  when  for  trial  of  marines,  they  are  also  regulated  as  if 
composed  of  officers  of  the  land  forces  only,  except  that  the 
marine  mutiny  act  and  articles  of  war  are  applicable. 

Q7.  Offences  agfainst  any  former  mutiny  act  or  articles  of  And  by  the  act 

^'  o  J  J  ^^j  articles 

war  are  pimishable  (6)  under  the  existing  mutiny  act,  sub-  thenintoroe. 
ject  to  the  limitation  as  to  time  [§52]  already  mentioned. 

98.  Courts  martial,  when  supplying  the  place  of  courts  ^'"^S^J"^^ 
of  civil  judicature,  out  of  the  Queen's  dominions,  at  l^^-^^, 
Gibraltar,  or  in  other  places  in  the  Queen's  dominions  beyond  *"'?"*  ^^^^ 

7  r  ^  •'by  the  oommon 

the  seas  (except  India)  where  there  is  no  competent  civil  and  statute  law; 
judicature  in  force,  are  bound  to  conform  in  the  sentence 
to  ^  the  usages  of  English  law  in  regard  to  the  punishment 
of  offenders ; "  (7)  or,  in  India,  to  award  such  punishments  as 
may  legally  be  awarded  by  criminal  courts  in  India.  (8) 

99.  Courts  martial,  held  by  armies  in  the  field  for  the  Mueaimoonrta 
trial  of  followers  of  the  army,  should  also  be  influenced  by  of  foiiowen  of 
the  spirit  of  English  law,  so  far  as  the  same  may  be  appli-  field  as  fu^  a* 
cable ;  though  in  many  cases  the  custom  of  war,  and  espe- 
cially as  it  is  now  formalized  in  the  hundred  and  sixty-fourth 

article,  can  be  the  only  justification  of  the  particular  nature 
of  the  pimishment  which  it  may  be  necessary  to  inflict.  (9) 

100.  It  has  been  debated  whether,  in  conquered  or  ceded  whether  conrta 

•J.  .  —x'T  ••         ••j»j.«  J  martial,  in  case 

colomes,  courts  martial,  exercising  jurisdiction  under  a  pro-  of  martiai  law, 
clamation  of  martial  law,  (1)  ought  not,  on  the  trial  of  tobeguiTed^y 

the  law  of  the 

(6)  A,W.164.    101.A.13.    M.A.W.  ginning  of  the  present  century— that  fijJrf^Bi^aad. 

127.  it  came  to  be  generally  used  for  the 

(6)  M.A.97.  extraordinoiy  exercise  of  martial  or 

(7)  A.W.143,  145.  ^  |75,  1062.  military  law—when  extended  to  per- 
(S)  HjL.101.  sons  not  ordinarily  subject  to  the 
(9)  8eei72,7Z,  articles  of  war  [§35]  in  times  of 
(1)  It    has  been  obserred    [§ln]  actual   war    or    aangerous   intestine 

that  the  origin  of  martial  law  is  to  be  commotion — as  contrasted  with  mili- 

fonnd  in  the  law  of  the  marshal  court  tary  law  and  the  statutory  exercise  of 

of  our  extinct  military  organization,  martial  law  in  the  army  and  navy, 

and   that  its  present  form    may  be  The   old   use    is   preserved    in    the 

traced  to  a  fiklse  etymology,  and  to  the  preamble    of   the   mutiny    act ;   the 

fact  that  it  was  the  law   "used  in  letters  patent  of  the  Judge  Advocate 

armies  in  time  of  war."    It  is  only  in  General  [§1280-1]:  and  the  warrants 

comparatively   recent    times — dating  [§  1255,  1262]  for  appointing  pzorost- 

Irom  not  long»  if  at  all,  before  the  be-  marshals. 

E 
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non-military  persons,  to  be  guided,  as  to  the  sentence,  by 
the  laws  ordinarily  prevailing  in  those  countries,  though 
opposed  to  English  law ;  and  an  opinion  to  this  effect  is 
said  to  have  been  given  in  the  house  of  Commons,  by  Sir 
Robert  Gifford,  attorney  general,  and  other  members  in  the 
debate  (2)  on  the  sentence  of  the  general  court  martial  at 
Demerara,  in  1823,  on  the  Reverend  John  Smith,  an  Indepen- 
dent missionary.  Several  learned  members,  and  especially 
Lord  Brougham,  in  a  most  able  and  eloquent  reply,  con- 
tended for  the  opposite  principle,  showing,  that  as  the  court 
martial  could  have  derived  a  jurisdiction  from  English  law 
only,  so  ought  its  sentence  to  have  been  influenced  by 
English  law  alone ;  (3)  but  it  is  remarkable,  that  he  made 
no  reference  to  the  order  of  His  Majesty  of  the  12th  De- 
cember, 1807,  [§1053]  which  decided  the  point  so  far  as  a 
soldier  was  concerned,  notwithstanding  he  set  out  upon  the 
principle,  which  was  not  questioned  in  the  course  of  the 
subsequent  debate,  that  if  Mr.  Smith  was  amenable  to  the 
The  proeiama-  court  martial  at  all,  he  was  so  as  a  soldier.  Lord  Brougham 
li^^ltemi^e  laid  it  down  as  an  axiom,  ^Hhat  the  proclamation  of  martial 
Sl»uS  mMtui  law  renders  every  man  liable  to  be  treated  as  a  soldier."  (4) 
todviiianB.        jj  ^^^^  ^^xig  be  the  law — if  a  civilian,  under  a  proclamation 

of  martial  law,  be  amenable  to  courts  martial  as  a  soldier^  a 
knowledge   of  the  sovereign's  pleasure   in  respect  to  the 
jurisdiction  of  such  courts  is  indispensable  to  a  right  under- 
standing of  the  question. 
On  the  trial  loi.   Now  there  can  be  no  doubt  that  the  prerogative  of 

S'nguLb^iifw  onij  the  crown  may  be  constitutionally  employed  in  providing  for 
refi^to;  the  trial  of  members  of  the  army,  accused  of  offences  not 
connected  with  military  discipline,  when  the  ordinary 
tribunals  are  superseded  during  the  proclamation  of  mar- 
tial law  (a  measure  itself  only  justified  by  necessity),  and 
also  in  Her  Majesty's  foreign  possessions,  where  there  may  be 
no  competent  civil  judicature  in  force. 
AndooartB  102.    At  the  time  of  Mr.  Smith's  trial,  the  King  had  been 

req?ired"to  refer  pleased  to  make  such  provision,  by  an  article  of  war  apply* 
u!  5i  S!i!*^     ing  to  places  beyond  the  seas,  where  there  was  no  form  of 
British  civil  judicature  in  force ;  and  had,  by  the  general 
order  referred  to  above,  [§  100]  declared   the  true   intent 

(2)  Substance  of  the  Debate  on  1st        printed,  2  Hansard  ^xi. 
and  1 1th  June,  182i,  published  by  the        (3)  Sabst.  236,  2  Hansard,  zi.  1299. 
London  Missionaiy  SMietj,  p.  196 :  re-        (4)  Subst  18,  2  Hansard,  xi.  976. 
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and  meaning  of  the  article  to  be,  '^that  courts  martial, 
exercising  jurisdiction  imder  it,  were  bound  to  award  such 
punishments  only  as  are  known  to  the  laws  of  England.'^ 
The  articles  of  war  now  eccpreasly  declare  that,  which  this 
order  had  previously  explained  to  be  the  meaning  of  the 
articles  then  existing ;  the  law — as  applicable  to  the  pre- 
sent question — ^is  identically  the  same  now  as  then.  The 
words  in  force,  similarly  employed  in  the  old  and  new 
articles,  are  particularly  to  be  noticed;  for  though  there 
may  be  a  form  of  civil  judicature,  yet,  if  it  be  not  in  force, 
an  officer  or  soldier  accused  of  any  civil  offence,  which  in 
England  would  not  be  punishable  by  a  court  martial,  must, 
by  virtue  of  the  article,  be  tried  by  a  general  court  martial. 
Such  a  case  arises  under  the  proclamation  of  martial  law. 
The  jurisdiction  of  the  courts  of  the  civil  judicature  being 
necessarily  suspended,  it  is  not  m  force,  and  consequently 
there  begins  the  jurisdiction  of  courts  martial*  over  civil 
crimes  committed  by  soldiers.  In  those  cases,  where  a  soldier 
is  not  amenable,  in  other  circumstances^  (5)  to  the  civil 
courts,  the  law,  or  the  mode  of  dispensing  it,.so  far,  as  regards 
a  soldier  accused  of  civil  crime,  is  not  altered  by  a  proclama- 
tion of  martial  law.  If,  then,  the  statement  of  the  law  by 
Lord  Brougham  be  correct,  if  ^^  the  proclamation  of  martial 
law  renders  every  man  liable  to  be  treated  as  a  aoldier,^^ 
there  seems  to  be  no  doubt  but  that  Mr.  Smith  was  amenable 
to  English  law  only. 

103.  The  contrary  position  involves  this  apparent  absurd-  whether  court« 
ity :  in  the  event  of  the  trial  of  two  British  subjects,  for  the  S^wi^Si"^ 
same  offence,  under  a  proclamation  of  martial  law,  in  a  place  ui  a^ronies.  are 
ordinarily  governed  hj  foreignlsLW — the  one  being  a  soldier,  tSe^uwS^uie^ 
the  other  a  civilian — ^the  same  court  martial  shall  try  the  one  uS^lr^Bngiand. 
offender,  being  a  aoldder,  by  English  law ;  ibfae  other  ct«  a 
soldier,  by  foreign  law ;  and,  on  finding  thenLboth^  guilty  to 
an  equal  degree,  and  on  an  identical  chaige,.  shall  never- 
theless be  bound  to  award  a  different  punishment.     It  must 
be  remembered  that  there  is  only  one  form  of  oath  prescribed 
for  members  of  courts  martial,  whether  the  couirt  be  held 
under  a  proclamation  of  martial  law,  or  in  the  ordinary 

(5)  At  the  time  here  referred  to,    offences,  only  when  there  was  a  form 
and  until  1832  [$76],  soldiers  were    of  British  ciril  judicatnre  in  force, 
amenable    to   civil   courts   for   civil 
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course  of  martial  law,  or  the  law  military.  A  member  of  a 
court  martial  swears  that  he  will  duly  administer  justice 
according  to  the  articles  of  war  and  the  mutiny  act ;  and,  if 
any  doubt  shall  arise  which  is  not  explained  by  the  said 
articles  or  act,  according  to  his  conscience,  the  best  of  his 
understanding,  and  the  custom  of  war  in  the  like  cases. 
Conscience,  therefore,  informed  by  the  application  of  the 
understanding  to  the  subject,  and  guided  by  the  custom  of 
war,  is  the  only  rule  by  which  to  deal  with  cases  not  pro- 
vided for  in  the  articles  and  act.  An  officer  is  bound,  by 
conscience,  to  make  himself  acquainted  with  the  orders  of 
his  sovereign  touching  courts  martial,  and  with  the  articles 
of  war;  these  orders  and  these  articles,  in  certain  cases, 
refer  him  to  the  law  of  England, — of  which,  therefore,  an 
officer  may  be  expected  to  have  a  competent  knowledge;  but 
conscience  will  not  impute  any  criminality  to  the  absence  of 
all  knowledge  of  Dutch  or  any  foreign  law. 
The  author's  104-9.  '^^  author  canuot  presumc  to  say  what  may  be 

?S^i5Si2ton*^1    the  correct  course  to  follow ;  but  he  is  free  to  confess  that, 
SSSj^rt^kds     ^  *  member  of  a  court  martial,  so  long  as  the  oath  [§  441  ]  for 
miut^jliJto     members,  the  mutiny  act,  the  articles  of  war,  and  the  orders 
JSS^tothe      of  ^*^®  sovereign  continue  such  as  they  are,  he  could  not, 
mutiny  act        whilst  awarding  punishment  on  any  trial  by  a  court  martial 
— and  this  whether  the  prisoner  was  a  civilian  or  a  soldier — 
be  influenced  by  any  law  or  custom,  not  to  be  traced  to  the 
articles  of  war,  the  mutiny  act,  the  law  of  England,  or  the 
custom  of  war. 
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CHAPTEE  IV, 

OF  MILITART   CRIMES   AND  PUNISHMENTS. 

1 10.  The  ordinary  jurisdiction  of  courts  martial  is  limited,  Miutaiy  crimes 
as  already  pointed  out,  [§  30]  to  the  trial  of  crimes  and  SJl^^l^rding 
offences    to    the    prejudice   of   good    order   and   military  inmii^m(mtB 
discipline,  declared  by  the  mutiny  act,  or,  in  conformity  ^lubL.^^^ 
with   the   provisions  of    the  act,   by  the   articles  of  war. 
Crimes,  as  here  treated  of,  are  acts — ^without  reference  to 
their  moral  quality  apart   from  such   legal  prohibition — 
which  the  law  has  forbidden,  and   to  which  it  assigns  a 
punishment.   These  crimes  may  perhaps  be  most  conveniently 
arranged  according  to  the  number  of  the  article  or  of  the 
section  of  the  mutiny  act,  in  which  they  are  specified — ^under 
the  seven  following  heads — with  reference  to  the  punishments 
which  are  annexed  to  them, — 

L  Peremptory  Punishments,  §  141. 
II.  Death  and  Penal  Servitude  at  home  and  abroad,  §  169. 

III.  Death  and  Penal  Servitude  abroad,  §  200. 

IV.  Penal  Servitude,  §  206. 

y.  Fines  for  Drunkenness,  §  211. 
VI.  For  other  Crimes  not  capital,  §  215. 
YII.  For  attempted  Suicide,  §  229. 

A  few  observations  will  be  appended  upon  some  of  the 
articles,  but  they  will  be  very  brief,  as  the  offences  specified 
in  the  written  law  are,  generally  speaking,  clearly  defined, 
admitting  very  little  difference  of  opinion  as  to  their  mean- 
ing, and  the  proof,  necessary  to  establish  charges  for  them, 
being  proportionably  obvious. 

III.  The  punishments  awarded  by  courts  martial  are  such  Punishments 
as  either  are  expressly  enjoined  by  the  mutiny  act  and  articles  pS-anpSy  or 
of  war,  or  "  accord  with  the  usage  of  the  service."  (1 )    These         '«^"«n'. 
are  peremptory,  that  is,  specially  enjoined  by  the  letter  of 

(1)  M.A,8.    A.W.115. 
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PUNISHMENTS. 
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the  law;  or  discretionary ^  (2)  that  is,  the  court  in  its 
judgment  applies  such  punishment  as  it  may  deem  pro- 
portionate to  the  offence,  the  same  being  authorized  by  the 
mutiny  act,  articles  of  war,  or  by  the  custom  of  the  service. 

112.  The  peremptory  punishments  awarded  by  courts 
martial  for  military  offences  apply  only  to  officers,  [§  143] 
the  punishment  of  death  being  no  longer  peremptorily 
annexed  to  any  offence  by  the  articles  of  war.  The  only 
offences  to  which  death  is  peremptorily  assigned  by  the 
criminal  law  are  treason,  murder,  and  piracy  with  violence  ; 
but  courts  martial,  where  their  jurisdiction  is  extended  to 
these  crimes,  have  a  discretionary  power  by  express  proviso. 

113.  Except  on  the  conviction  of  the  offences  hereafter 
specified  [§141-142],  courts  martial  are  not  required  to 
apply  any  prescribed  punishment.  In  the  case  of  military 
crimes  by  both  officers  and  soldiers  they  award,  at  their  dis- 
cretion, such  punishments  (3)  as  accord  with  the  provisions 
of  the  law,  and  are  proportionate  to  the  offence.  They  are 
specified,  as  they  are  applicable  on  conviction  to^ 

I.  Commissioned  officers,  §114-117. 
II.  Non-commissioned  officers  and  soldiers,  §  118-125. 
III.  Non-commissioned  and  warrant  officers,  §126-131. 

1 14.  The  punishments  for  military  offences,  applicable  to 
officers^  established  by  the  mutiny  act  or  articles  of  war,  or 
by  the  custom  of  the  British  army,  which  courts  martial 
may,  in  their  discretion,  award  on  conviction,  are : 

In  cases  specially  prescribed   [§169] — Death,  or  Penal 
FenaiBerritQde.    Servitude  for  a  term  not  less  than  five  years.  (4)  [§38] 

In  the  year  1853  the  punishment  of  penal  servitude  was 
substituted,  by  the  act  16  &  17  Vict.  c.  99,  in  certain 
cases  in  lieu  of  transportation,  the  terms  for  years 
being  considerably  shorter.  In  1857,  by  the  act  20  &  21 
VicL  c.  3,  sentences   of  transportation  were  prospectively 


Applicable  to 
cflloers. 


Dentti. 
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(2)  The  word  in  old   articles 
^  arbitrary."    See  Grose,  ii.  1 10,  &c. 

(3)  "  Such  other  jpuniahmeMt  as 
•by  a  general  court  martial  shall  be 
awarded/*  and  similar  phrases  in  the 
ibrty-fourth,  fifty •veighth,  and  hundred 
and  third  articles,  must  be  under- 
stood to  be  limited  by  the  usage  of 
the  service,  and  the  general  powers, 
AS  to  punishment  conveyed   by  the 


mutiny  act  and  articles  of  war. 

(4)  M.A.8.  A.W.116,  116.  In  1851 
officers  were  liable  to  transportation 
for  embezzlement  only,  but  the  gene- 
mi  ^wers  given  to  general  courts 
martial,  both  by  the  mutiny  act 
(M.A.8)  and  the  articles  of  war 
(A.W.115),  now  extend  to  them 
equally  with  soldiers. 
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abolished  altogether,  and  penal  servitude  substituted  in  all 


For  embezzlement  [§  205] — Pencd  Servitude^  and  in  this 
case  anlyy  Fine :  or, 

115.  In  the  above  and  all  other  cases,  ImpriaonmeTU,  impriioimient. 
with  or  without  hard  labour,  (1)  not  exceeding  two  years ; 
Discharge  with  iffnaminy ;  (2)  Caahiervngj  accompanied  by  Ctahiering. 

a  declaration  that  the   prisoner  is  unfit,  or  unworthy,  or 
totally  unfit  and  unworthy  (3)  to  serve   in   any  military 
capacity:   to  which  has   sometimes   been  added;  that  the 
prisoner's  sword  be  broken  over  his  head ;  (4)  Caahiervng 
aimply;   Diemiasal;   Loss  of  Rank  either  in  the  army  LoMofnnic 
or  regimentally,  according  to  the  date  of  commission  of 
seniority,  or  in  both.  (5)    With  respect  to  officers  of  the  Porfcitawof 
Indian  staflf  corps,  forfeiture  of  all  or  any  part  of  army  SS^^S^ 
or  staff  service,  or  all  or  any  part  of  both  ;  (5) 

And — as  substantive  or  as  additional  punishments — 
Beprimandy  which  may  vary  in  degree  from  public  and  Bapiimand. 
aevere  to  private ;  (6) 

AdmonitioTi,  which  may  be  either  public  or  private.  (7) 

1 16.  The  distinction  between  the  punishments  of  cashier-  mKaiaui^m 
ing  and  dismissal,  is  not  invariably  observed ;  but  that  a  ^^b^.^' 
marked  difference  really  exists,  and  ought  to  be  borne  in 

mind  by  members  of  courts  martial  in  awarding  sentence, 
may  be  learnt  from  the  general  order,  10th  July,  1811,  on 
the  trial  of  Captain  Barnes,  89th  Begiment.  (8)    It  is  there 

(1)  M.A.S.  A.W.115,  125.  Neither    placed  "  soldier." 

the  xnutiDy  act,  nor  tlie  artidefl  of  (3)  Q.O.  24tli  March,  180S.    Sen- 

vmr,  sabject  officers  to  imprisonment  tenoe  on  Lieutenant  General  White- 

witA  solitary  confinement.  The  power  lock. 

to  award  imprisonment  vfiik  hard  (4)  O.O.  28th  May,  1808.  Sentence 
labour  was  first  inserted  in  the  seren-  of  court  martial  on  Assistant  Suxgeon 
teenth  section  of  the  mutiny  act,  and  Thomas  Talbot,  60th  Regiment. 
in  the  hundred  and  twenty-fikh  article  (6)  A.W.12d. 
in  the  year  1869.  Orose,  writing  in  (6)  A.W.  125,  and  compare  M.A.25. 
1788  (toI.  ii.  p.  201),  says  that  im-  (7)  In  cases  at  the  discretion  of  the 
piisonment  was  in  a  great  measure,  if  court,  and  which  did  not  appear  to  caU 
not  entirely,  left  off  for  officers ;  and  for  the  removal  of  the  onender  from 
Captain  Williamson  in  1788  (vol.  ii.  the  service,  the  suspension  of  officers 
p.  119)  speaks  of  imprisonment  being  from  rank  and  pay  for  certain  periods, 
**veiy  little  used"  in  our  service;  and  as  six  or  twelve  months,  was  corn- 
it  is  believed  that  there  is  no  instance  monly  resorted  to  by  courts  martial 
of  its  being  awarded  within  the  pre-  prior  to  1815  ;  but  having  been  found 
eent  century  by  courts  martial  upon  productive  of  much  inconvenience  to 
officers,  except  for  embezzlement,  and,  the  service,  it  was  in  that  year  for- 
in  de&ult  of  a  civil  tribunal,  for  dvil  bidden  by  an  article  similar  to  the 
offences.  present  hundred  and  twenty-fifth. 

(2)  A. W.125, "  offender  "^  having  re-  (8)  G.O.  2 13. 
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PVKIBHaiBNTB. 


Forfeiture  of 
decoratioDftt 


when  to  be 
Awarded  to 
oflloen. 


said :  ^  His  Royal  Highness  has  not  considered  it  expedient 
to  give  effect  to  the  recommendation  of  the  court  in  the  pri- 
soner's behalf,  further  than  to  mitigate  the  term  of  cashier- 
ing into  that  of  dismissal  from  His  Majesty' 8  service,^ 

117.  The  general  terms  of  the  hundred  and  seventeenth 
article  of  war — "  any  offender^ — extend  to  an  officer,  and 
authorize  his  being  sentenced  to  forfeiture  of  '^  any  medals 
or  decoration  which  may  have  been  granted  to  him  \"  and 
there  can  be  no  doubt  it  would  be  the  duty  of  a  court 
martial  to  award  the  forfeiture  in  the  event  of  an  officer 
being  convicted  of  desertion,  sentenced  to  penal  servitude,  or 
discharge  with  ignominy,  or  found  guilty  of  any  crime  which 
would,  if  conmiitted  in  England,  amount  to  felony ; — ^these 
being  the  cases  in  which  the  hundred  and  sixty-eighth  article 
^^  thereupon"  subjects  soldiers  to  the  forfeiture.  [§119] 


AppUiMbtoto 
non-oommii- 
■ioned  oflloen 
and  eokUerB. 


neath. 

Penal  Mrrltnde. 

Fine. 


OoirpoiBl 
paniflhment, 
aboliriiedfor 
offencei  on 
shore  in  time  of 


118.  The  pimishments  applicable  to  non-commissioned 
officers  and  soldiers,  varying  according  to  the  powers  of  the 
description  of  court,  before  which  they  may  be  tried,  all 
of  them  being  applicable  by  a  general  court  martial  only. 


may  be  awarded 
atieaoron 
actlTe  lerTloe, 


Deaihy  in  certain  cases  specially  prescribed  [§  169]  : 
Penal  servitude  for  a  term  of  not  less  than  five  (1)  years 
for  all  offences  punishable  by  death  [§  169],  and  (as  also  a  fine, 
[§  206])  for  those  under  the  head  of  embezzlement.  [§  205] 

119.  In  1868  (2)  it  was  enacted  by  the  mutiny  act,  and 
the  articles  of  war  repeat  the  provision,  that  no  court 
martial  should,  for  any  offence  whatever  during  the  time  of 
peace  within  the  Queen's  dominions,  have  power  to  sentence 
any  soldier  to  corporal  punishment ;  but  it  was  also  pro- 
vided that  any  court  martial  may  sentence  any  soldier  to 
corporal  punishment  while  on  active  service  in  the  field,  or 
on  board  any  ship  not  in  commission,  for  mutiny,  insubordi- 
nation, desertion,  drunkenness  on  duty  or  on  the  line  of 
march,  disgraceful  conduct,  or  any  breach  of  the  articles  of 


(1)  M.A.8.   A.W.116. 

(2)  The  punishments  of  marking 
with  the  letter  D.  (Deserter),  and  the 
letters  B.  C.  {Bai  Ckaraeter),  were 
abolished  in  1 87 1 .  The  mntiny  act  of 
1807  first  mire  power   to   mark   a 


deserter  for  "  second  desertion ;  *'  and 
this  was  extended  to  "desertion''  in 
1811.  The  marking  with  B.  C.  in  the 
case  of  offenders  discharged  with 
ignominy  was  first  introduced  into  the 
mntiny  act  of  1862. 


PUNISHMENTa  §123  57 

war;  and  no  sentence  of  corporal  punishment  shall  exceed  lifted  to  nfiy 
fifty  lashes.  (3)  .  "* 

120.  Refidmental  or  detachment  courts  martial  cannot  andbyjreiMini 

o  or  district 

add  any  other  punishment  to  a  sentence  of  corporal  punish-  fJ^,J?"**** 
ment ;  hut  general,  district,  or  garrison  courts  martial  may  imxiriBoiuneat. 
award  imprisonment  vn  addition.  (4) 

121.  A  general,  district,  or  garrison  court  martial  may  impriaonmait 

®  ,      '^  -        ,  wiUi  or  without 

sentence  any  soldier  to  iTnpriaonment,  with  or  without  hard 
labour  J  and  with  or  without  ^solitary  confinement  (5)  for 
any  portion  or  portions  of  such  imprisonment,  not  exceeding 
fourteen  days  at  a  time,  nor  eighty-four  days  in  any  one 
period  of  three  hundred  and  thirty-six  days,  with  intervals 
between  the  periods  of  solitary  confinement  of  not  less  soutary 
duration  than  such  periods  of  solitary  confinement."  When 
the  imprisonment  awarded  shall  exceed  eighty-four  days, 
the  court  must  expressly  order  that  ^  the  solitary  confine- 
ment shall  not  exceed  seven  days  in  any  twenty-eight  days 
of  the  whole  imprisonment  awarded,  with  intervals  between 
the  periods  of  solitary  confinement  of  not  less  duration  than 
such  periods."  (6)  No  sentence  of  imprisonment  can  be  for 
a  period  longer  than  two  years.  (7)  When  the  imprisonment 
is  solitary  only,  it  cannot  exceed  fourteen  days,  whatever  be 
the  court  awarding  it.  (8) 

122.  A  regimental  or  detachment  court  martial  may  sen-  umitittionof 
tence  any  soldier  to  imprisonment,  with  or  without  hard  oonrto^uurtiai. 
labour,  for  any  period  not  exceeding  forty-two  days,  with 

solitary  confinement  for  any  portion  or  portions  of  such  im- 
prisonment, not  exceeding  fourteen  days  at  a  time,  with  an 
interval  between  them  of  not  less  duration  than  such  period 
of  solitary  confinement.  (9) 

123.  A  general,  district,  or  garrison  court  martial  may,  iv>ifeituz«fl, 
in  addition  to  any  other  punishment  which  such  court  may 

award,  sentence  any  offender  to  all  or  any  of  the  following 
forfeitures : — To  forfeit  absolutely  or  for  any  period  not  less 
than  eighteen  months  any  good-conduct  badge  or  any  good-  g??'"*^'*'*' 
conduct  pay  which  such  offender  may  have  earned  by  past 

(3)  M  ji.22.    A.W.  118.  tences  of  solitary  confinement,  the  con- 

(4)  MA  .23.  A.W.119.  The  power  rening  officer  may  give  the  court  in- 
to commute  or  mitigate  a  sentence  of  stractions  to  that  effect — A.W.122, 
eoipoTal  poniflhrnent  oontxnnes  to  be  §83.  (6)  A.W.I 06.  M.A.26. 
vested  in  the  confirming  authorities.  (7)  M.A.8.  A.W.116.  As  to  im- 
^  i  740, 780.  prisonment  of  offenders  alreadyiindr~ 

(5)  Li  ntaatioius  iii which  it  maybe  sentence,  see  §  686.         (8)  A.w.ir 
h&pndkabto  to  pat  in  exeeation  sen-       (9)  M.A.27.    A.W.129. 
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gntuities  and 
deooratioiiB ; 


pension  for  past 


orfntareaerTloe. 

Fines  for  drunk- 
onness. 

Dednction  of 
time  whilst 
prisoner  of  war. 


Discharge  with 
ignominy. 


Panishments  of 
non-commis- 
sioned officers : 


reduction,  the 
mtMtflitfm  sen- 
tence; 


service : — ^To  forfeit  any  annuity,  gratuity,  medal,  or  decora- 
tion which  may  have  been  granted  to  him  : — To  forfeit  any 
advantage  as  to  pension  which  he  may  have  earned  by  past 
service: — To  forfeit  all  right  to  good-conduct  pay  and  to 
pension  on  discharge,  whether  in  respect  of  past  or  future  ser- 
vice.(  1 )    Any  court  martial  may  fine  [§  2 1 1  ]  f or  drunkenness. 

124.  The  Mutiny  Act  of  1875  (eec.  50)  repeals  the  corres- 
ponding provisions  in  the  "  Army  Enlistment  Acts  "  of  1867 
and  1870,  and  enacts  that  unless  it  appear  to  the  court 
martial,  which  enquires  into  the  circumstances  of  the  capture 
of  a  prisoner  of  war,  that  there  has  been  no  neglect  on  the 
part  of  the  soldier,  the  time  during  which  he  has  been  so 
absent,  shall  be  deducted  from  his  time  of  service.  (2) 

125.  General,  district,  or  garrison  court  martial  (3)  may 
also,  in  addition  to  any  other  lawful  punishment,  sentence 
any  offender  to  be  discharged  from  «Uer  Majesty's  service 
with  ignfrnmiy. 

126.  A  non-commissioned  oiBcer,  not  being  an  army 
schoolmaster,  [§129]  may  be  reduced  to  the  ranks  by  the 
sentence  of  any  court  martial,  (4)  and,  upon  being  so  re- 
duced, is  subject  in  addition  to  any  of  the  above  punishments 
which  the  court  may  award  to  a  soldier,  the  mutiny  act 
providing  {sec.  67)  that  ^^  All  powers  and  provisions  relating 
to  soldiers  shall  be  construed  to  extend  to  non-conunissioned 
officers,  unless  when  otherwise  provided." 

127.  Courts  martial  are  forbidden  by  the  Queen's  Regula- 
tions to  award  a  sentence  of  reprimand  to  a  non-commis- 
sioned officer,  ''such  a  sentence  being  applicable  only  to 
commissioned  officers.''  (5)     Practically,  therefore,  minor 

(1)  A.W.1 17.  tiurpended,  for  a  fixed  period,  from  the 

(2)  A.W.171.  The  provisioiui  of  rank  and  pay  of  non-oommissioned 
the  "Army  Service  Act"  1847  were  officer,  and  to  serre  as,  and  upon  the 
the  same  in  effect,  but  the  deduction  pay  of,  a  private  soldier.  Precedents 
from  the  time  of  service  vas  directed  were  not  wanting,  where  non-commis- 
by  the  court  martial.  sioned  officers,   particularly  sergeant 

(3)  A.W.1 17.  majors  and  quarter-master  sergeants, 

(4)  A.W.1 37.  Before  the  year  have  been  degradedy  that  is,  have  been 
1833  there  was  no  provision  in  the  sentenced  to  serve  as  non-commissioned 
articles  of  war  for  the  reduction  of  officers  in  an  inferior  rank.  In  184S 
non-commissioned  officers  by  courts  the  sentence  of  a  court  martial,  re- 
martial  other  than  regimental ;  the  ducing  a  sergeant  to  corporal,  was 
power  of  general  courts  martial  in  observed  upon  as  irregular :  and  there 
this  respect  depended  upon  custom,  as  can  be  no  doubt  that  although  it  may 
did  also  the  power  of  courts  martial  not  be  contraiy  to  the  provisions  of 
generally  to  sentence  non-commis-  the  mutiny  act  or  articles  of  war,  it 
sioned  officers  to  be  suspended  or  de^  would  not  be  justified  by  the  present 
graded.     Non-commissioned     officers  usage  of  the  service. 

were  not  unfrequently  sentenced  to  be        (5)  (l.Rjlpp.^.20.   The  old  articles 
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punishments  havinfif  been  either  igfnored  or  forbidden  by  And  in  many 

cftses  most 

the  regulations,  the  minimum  {6)  sentence  of  a  court  mar-  severe; 
tial — a  sentence,  in  many  cases,  of  extreme  severity — ^is  re- 
duction to  the  ranks. 

128.  A  sergeant  or  other  non-commissioned  officer,  above  but  service  m 

*^  a  non-oomniis- 

the  rank  of  corporal,  reduced  to  the  ranks,  but  not  sentenced  sioned  officer 

-*'  conntaas  good- 

by  the  court  martial  to  forfeit  all  or  any  part  of  his  good-  condurt  service 
conduct  pay,  is  allowed  to  reckon  his  service  as  non-com-  standing. 
missioned  officer  as  good-conduct  service,  and  to  receive  the 
rate  of  good-conduct  pay  of  such  service,  in  addition  to  his 
pay  as  a  private,  subject  only  to  the  deduction  of  one  penny 
a  day  for  one  year  from  the  date  of  the  oflFence  for  which  he 
was  reduced,  or  of  the  execution  or  the  termination  of  the 
sentence  passed  upon  him  for  such  offence.  (7) 

120.  Army  schoolmasters,  iu  addition  to  the  pimishments  spedai  punish- 

-      _  ,  ments  applicable 

which  may  be  awarded  to  any  soldier,  may  be  sentenced  to  to  school. 
dismissal^  or  loss  of  service,  but  not  to  reduction.  (8) 

1 30-  A  warrant  officer  may  be  tried  by  a  district  or  garri-  Punishment  of 
son  court  martial,  and  may  be  sentenced  to  be  diamiased  by  district  or 
from  the  service,  or  to  be  euepended  from  rank  and  pay  and 
allowances  for  any  stated  period,  or  to  be  reduced  to  the 
bottom  or  any  otlier  place  in  the  list  of  the  rank  which  he 
may  hold,  or  to  be  reduced  to  an  inferior  class  of  warrant 
officer,  or,  if  he  was  originally  enlisted  as  a  private  soldier 
and  continued  in  the  service  until  his  appointment  to  be  a 
warrant  officer,  to  be  reduced  to  the  rank  of  a  private  soldier; 
or  to  be  remanded  to  regimental  duty  in  the  rank  held  by 
him  immediately  before  his  appointment  to  be  a  warrant 
officer.     A  warrant  officer  may  be  sentenced  by  a  general  and  general 
court  martial  to  these  and  to  such  other  punishments  as  such  ' 

court  is  competent  to  award.     But  the  articles  of  war  pro-  proviso  by 
vide  that  a  warrant  officer  shall  in  no  case  be  liable  to  cor- 
poral punishment.  (9) 

of  war  (sec.  16,  art.  22)  had  for  a  long  article,  now  th«  hundred  and  thirty- 
series  of  years  given  authority  for  the  seventh,  in  the  following  year, 
discharge  of   non-commissioned  offi-  (6)  The  court  martial  commission, 
cers  "as  private  soldiers,"  as  well  as  in  their  second  report  (May  14,  1869),                  ^ 
for   their    reduction,   but   this    was  recommend,  "5th.  That  the  punish- 
omitted    in     1829.      Courts    maitial  ment    of    non-commissioned    oflScers 
ceased  to  be  authorised  to    deprive  need  not  necessarily  be  accompanied 
colour  sergeants  of  their  badge  in  case  by  reduction  to  the  ranks." 
of  misoonduct  in  the  year  1860;  and  (7)  R.W.924.  Warrant  to  this  effect, 
the  power  to  place  a  non-commissioned  8th  May,  1861. 
officer  "  at  the  bottom  of  the  list  of  his  (8)  A.W.ld7. 
xmnk**  which  had  been  given  to  courts  (9)  A.W.128. 
martial  in  1862  was  struck  out  of  the 
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Punishment  of 
hospital 
apprentioes 
In  India. 


ADDrnoNAL 

PUKISHXSNTS. 


stoppages. 


Penalties 
consequent 
on  oonyiction. 


Offloer  trans- 
ported ceases 
to  belong  to 
serrice. 


All  soldiers 
forfeit  pay  and 
serrice  when 
imprisoned 
under  sentence 
or  oonflned 
previous  to 
oonTlction, 


and  during 
desertion. 


Soldiers  enlisted 
under  the 
conditions  of 
the  act  of  1867, 
also  forfeit  the 
same  during 
absence  wtthont 
leave. 


131.  A  hospital  apprentice  in  India  may  be  sentenced  by 
a  general,  district,  or  garrison  court  martial  to  be  sti^pended 
from  rank  and  pay  and  allowance  for  a  stated  period,  or  to 
be  redvA^ed  to  the  lowest  or  any  other  place  in  the  list  of 
hospital  apprentices,  or  to  both  of  these  punishments  in 
conjunction,  or  to  be  dismissed  firom  the  service,  as  provided 
in  the  one  hundred  and  twenty-eighth  article  of  war. 


132.  In  addition  to  any  other  punishment  which  the 
court  may  award,  a  court  martial  may  further  direct  [§689] 
that  ^^any  offender^^  may  be  put  under  stoppages  in  the 
cases  specified  in  the  hundred  and  thirtieth  article  of  war. 

133.  But  before  particularising  the  offences  for  which 
courts  martial  may  award  punishments  on  conviction,  it 
will  be  well  to  recapitulate  the  penalties  which,  in  certain 
cases  are  consequent  on  the  conviction  being  confirmed,  and 
therefore  do  not  need  to  be  specified  in  the  sentence,  being 
additional  to  any  sentence  which  the  court  martial  or  other 
court  may  award. 

1 34.  Every  commissioned  officer  sentenced  to  penal  ser- 
vitude, when  such  sentence  has  been  confirmed,  thereupon 
ceases  to  belong  to  Her  Majesty's  service.  (1) 

135.  No  soldier  is  entitled  to  pay,  or  to  reckon  service 
towards  pay  or  pension,  when  in  confinement  under  a  sen- 
tence of  any  court,  (2)  or  during  any  absence  from  duty  by 
commitment  or  confinement  as  a  deserter  by  confession,  or 
under  any  charge  on  which  he  has  been  afterwards  con- 
victed. (3) 

136.  A  soldier  who  shall  be  convicted  of  desertion  shall 
forfeit  his  pay  and  service  for  the  day  or  days  during  which 
he  was  in  a  state  of  desertion ;  and  any  soldier  who  enlisted, 
re-enlisted,  or  re-engaged  subsequently  to  the  passing  of  the 
Army  Enlistment  Act  of  1867,  or  subsequently  to  its  pro- 
mulgation in  general  orders  at  a  foreign  station,  shall,  if  con- 
victed, also  forfeit  his  pay  and  service  for  the  day  or  days  of 
his  absence  (exceeding  five)  without  leave.  (4) 

(1)  A.W.20.    8ee%  78811.  absent  from  duty  awaiting  trial  for  a 

(2)  A.W.170.  Officers  undergoing  longer  period  than  the  eight  days 
sentences  of  imprisonment  in  India  (then  [§352])  laid  down  in  the  articles 
are  allowed  to  draw  pay  only,  but  of  war,  the  secretary  of  state  for  war 
not  their  allowances.  might  restore  the  service  of  the  period 

(3)  A.W.170.  The  new  warrant  exceeding  the  eight  days  towards  good 
omits  the  provision  in  that  of  1866  conduct  p^  and  pension. 

(Art  469X  that  if  a  Soldier  has  been        (4)  A.W.172.  B.W.641.   iSte§I9U 
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137.  Officers,  non-commissioned  officers  and  soldiers  en-  Deaoten  forfeit 

prise  money, 

titled  to  any  share  in  any  prize  or  capture  or  grant  on  account 
of  service,  who  desert,  thereby  forfeit  the  same  to  Chelsea 
Hospital,  unless  restored  by  royal  proclamation  or  otherwise  ^^^  pwdoned, 
pardoned.  (5) 

1^8.  Soldiers  convicted  of  desertion   forfeit  all  moneys  MdmomqrB 

^  "^      in  sayings  bank, 

in  the  regimental  savings  bank  ;  but  the  forfeiture  may  be  ""^Jj^ 
remitted  by  the  secretary  of  state  for  war.  (6) 

139.  Soldiers  found  guilty   of  desertion,  [§185]  wilful  soidierscon- 
maiming  or  tampering  with  their  eyes,  [§219]  the  finding  of  desertion  and 
the  court  martial  having  been  confirmed, — sentenced  to  penal  or  eentenced^to 
servitude  or  discharged  with  ignominy,— or  found  g^lty  of  or  discharge 
felony,  or  of  any  crime  or  offence,  which  in  England  would 
amount  to  felony — unless  (as  limited  in  1875)  the  secretary 

of  state  for  war  otherwise  direct, — thereupon  forfeit  all  ad-  forfwtfonner 

•  servioe, 

vantages  as  to  good-conduct  pay,  and  pension  on  discharge, 

which  might  have  accrued  from  their /orTJier  service,  and  also  niedais  and 

gratnlties* 

all  medals  and  decorations  for  field  service  or  good  conduct, 
together  with  any  accompanying  annuity  or  gratuity.  (7) 

140.  Every  conviction  by  a  court  martial  causes  an  entry  Forfbitnroof 
in  the  re&dmental  defaidter  book,  and  the  consequent  for-  ^uuier  good 

*"  conduct  war* 

feiture  for  twelve  months  of  one  s^ood  conduct  badfife,  and  of  nn^*  consequent 

.  ,  o    »  OQ  oonvictlon 

one  penny  a  day,  if  the  soldier  is  in  possession  of  this  dis-  by  court  martial, 

'^,  _,  or  by  any  other 

tinction ;  or,  if  he  is  not,  renders  him  ineligible  for  this  court  of  criminal 

.    .  jurisdiction, 

reward  for  two  years.  (8)  for  felony. 


141.  The  only  offence  now  placed  beyond  the  discretionary  PsimarroRT 
power  of  courts  martial  by  the  mutiny  act,  and  mot  also 
specified  in  the  articles  of  war,  is : — 

M^  60.  Unlawfully  detaining  any  officer's  or  soldier's  pay  for  Detaining  pay. 
the  space  of  one  month,  or  refusing  to  pay  the  same 
when  due. 

Upon  proof  of  this  offence,  before  a  court  martial,  the  act 
directs  that  the  offender  shall  ^^  be  discharged  from  his  em- 
ployment, and  shall  forfeit  one  hundred  pounds." 

142.  The  offences  declared  by  the  articles  of  war  punish-  oirenoea 

,,  ■■■  punishable 

able  peremptorily  on   conviction,  no   discretionary  power  '^^pJSJIJ 
vesting  in  the  court,  are : —  « 

(5)  2  Will  4,  c  53,  8.  3.  October,  1874.    As  to  restoration  of 

(6)  Bojal  Warrant — Savings  Bank,  service,  medals,  &c,,  tee  §  794. 
fora.  3.  (8)  B.W.919-922. 

(7)  A.W.168,  and  see  G.O.  77,  Ist 


tbe  articles 
war. 
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PKRmproRT      A.W.  34.  Cliaplain. — Misoondact,  or  vidons  behaviour  deroga- 
articlbs.  ^^^  from  the  sacred  character  with  which  he  is  in- 

vested :  §  143 
35.  (M.A.96.)     Perjury  :  §140 

39.  Traitorous  or  disrespectful  words  against  Her  Majesiy, 
or  any  of  the  royal  family : 

40.  Being  concerned  in  any  frayj  and  disobeying  an  arrest, 
drawing  upon,  or  offering  violence  to,  another  officer, 
though  of  inferior  rank :  §  147 

44.  Persuading  to  desert ;  entertaining  and  not  reporting 
deserter ;  or  not  causing  apprehension  by  civil  power  : 

59.  Sending  flag  of  trace  to  the  enemy  without  authority : 

60.  Giving  a  parole  or  watchword  not  received,  unthoui 
good  and  sufficient  cause : 

61.  Spreading  reports  in  the  field  calculated  to  create  unne- 
cessary alarm  in  the  vicinity  pr  rear  of  the  army :  §  148. 

62.  Using  words  in  action  or  previous  to  going  into  action, 
tending  to  create  alarm  or  despondency  :  §  148-150 

63.  Producing  effects  injurious  to  the  service,  by  improper 
disclosures:  §148-150 

64.  Quitting  ranks  in  action  without  orders,  to  secure 
prisoners  or  horses,  or  under  pretence  of  taking 
wounded  to  the  rear :   §  153 

65.  Leaving  guard,  picquet,  or  post :  §  199 

Becoming  prisoner  by  neglect^  or  disobedience,  or  pass- 
ing outposts : 
^Q,  Seizing  or  appropriating,   contrary  to  existing  orders^ 
supplies  proceeding  to  the  army :  §  154 

67.  Being  in  command  and  conniving  at  the  exaction  of  ex- 
orbitant prices  for  houses  or  stalls  let  to  sutlers  ;  laying 
a  duty,  taking  a  fee,  or  being  interested  in  the  sale  of 
provisions  or  merchandise  brought  into  any  garrison, 
fort,  or  barrack,  &c. :  §  155 

68.  Impeding  the  provost  marshal,  or  other  officer  legally 
exercising  authority : 

Reusing  to  assist  him  in  the  execution  of  his  duty  : 

§156 
•  69.  Breaking  arrest :  §  354 
76.  Drunkenness  on  duty  under  arms :  §  157 
79.  Scandalous  behaviour,  unbecoming  the  character  of  an 

officer  and  a  gentleman  :  §  158-159 
84.  Through  design  or  culpable  neglect,  omitting  or  refusing 

to  make  or  send  a  return  or  report ; — 

Or  knomngJy  making  a  false  return  or  report 

— to  a  superior  officer,  authorized  to  call  for  a  return  of 

report:  §160-161 
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A.W.  86.  Making  a  false  muster  of  man  or  horse ;  (9)  pismemptoby 

Knowingly  aUowing  or  signing  a  false  muster  roll,  cer- 
tificate, or  return  ;  conniving  at  untrue  documents ; 
Concealing  or  omitting  £a<$ts,  directed  to  be  stated, 
to  excuse  an j  officer  or  soldier  from  muster  or  duty : 

86.  By  any  false  statement,  certificate,  or  document,  or 
omission  of  the  true  statement,  attempting  to  obtain 
for  any  officer  or  soldier,  or  other  person,  any  pension, 
retirement,  half-pay,  gratuity,  sale  of  commission,  ex- 
change, transfer,  or  discharge : 

87.  Making  or  being  privy  to  any  fiedse  entry,  alteration,  or 
erasure  in  any  account,  description  book,  attestation, 
record,  register,  discharge,  or  other  document,  whereby 
the  real  serviceSy  causes  of  discharge  or  disabOity, 
wounds,  conduct  of,  or  sentence  of  courts  martial 
upon,  any  person,  shall  not  be  truly  given  ; 
Wilfully  omitting  to  report  or  record  facts  relating 
thereto,  according  to  existing  regulations  : 

88.  Intentionally  making  false  return,  report  or  statement 
of  arms,  ammunition,  clothings  money,  stores,,  or  pro- 
visions ; 

By /oZfe  document^  conniving  at  embezzlement ;  §  162 
By  producing  false  vouchers,  or  in  any  oth^r  wcDy^  mis- 
applying public  money  for  purposes  other  than  those 
for  which  it  was  intended :  §  163 

89.  By  concealment  or  wilfiil  omission,  attempting  to  evade 
the  true  spirit  and  meaning  of  orders  and  regulations 
relating  to  the  foregoing  points :  §  164 

91.  (MJl  87)  Demanding  unnecessary  billets;  quartering 
wives,  children,  or  servants  in  houses,  without  consent 
of  occupier ;  taking  money  to  free  from  billets  : 

96.  (M.A.  76)  On  application  made  for  that  purpose  wilfully 
neglecting  or  refusing  to  deliver  to  the  civil  magistrate, 
or  to  assist  in  the  apprehension  of,  officers  or  soldiers 
accused  of  crimes  punishable  by  law :  §  165-1 67,  224 

97.  Protecting  any  person  from  creditors,  on  pretence  of 
being  a  soldier;  protecting  a  soldier  in  any  manner  < 
not  allowed  by  the  mutiny  act.  §  168 

143.  The  peremptory  punishment  under  these  articles  is  PnntohmentB 

/»       J    ,  •     .         J      np  TV*  •  !_  thereby  pre- 

confined  to  commissioned  officers  only,  being  in  each  case  acrited. 

( 9)  The  corresponding  article  of  the    phants,  camels,  bullocks,  &c,  employed 
(late)    £.  L  C.  Army  was  worded    in  the  artillery  and  other  services. 
••man  or  beast,"  which  included  ele- 
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§144 


RKMARK8  ON  PEBEBIPTOBT  ABTICLEa 


The  article  for 


cdshieHng,  except  th^t  applicable  to  a  chaplain,  on  con- 
viction under  the  thirty-eighth  article— to  be  discharged. 
144.  To  the  above  offences,  for  which  the  articles  of  war 

Sh^  ^^p.    peremptorily  direct  a  specified  punishment  to  be  awarded  by 

toruy  praecribes   ^q^j^  martial,  may  be  added  : — 

A.W.  7.  Commanding  a  corps  and  not  crying  down  credit  of 
soldiers,  on  its  iirst  coming  to  any  place  where  it  is  to 
remam  in  qua/rUra. 


the  penalty 
of  sospen^oii. 


Btupension  how 
enforced? 


Crying  down 
credit  of  soldien. 


Time  and 


mode  of  making 
proclamation. 


The  article  declares  that  ^'  the  said  commanding  officer, 
refusing  or  neglecting  to  do  so,  shall  be  suspended  for 
three  months^  during  which  time  his  whole  pay  shall  be 
applied  to  the  discharging  of  such  debts  as  shall  have  been 
contracted  by  soldiers,  under  his  command,  beyond  the 
amount  of  their  daily  subsistence."  It  is  remarkable  from 
its  isolated  position  with  respect  to  the  penal  articles,  from 
its  not  pointing  out  how  the  penalty  declared  by  it  shall  be 
enforced)  and  from  its  being  opposed  to  the  principle  of  the 
hundred  and  twenty-fifth  article  of  war,  the  object  of  which 
is  to  prohibit  the  suspension  of  officers. 

145.  It  is  also  remarkable,  though  the  suspension  of  the 
officer  is  peremptory,  yet  that  the  overphia  of  pay  may  be 
returned  to  him.  Although  the  infraction  of  the  letter  of 
this  article  is  not  infrequent,  it  would  be  vain  to  seek  for 
precedent  as  to  its  application.  It  is  doubtful  whether  the 
penalty  declared  by  this  article  may  be  enforced  summarily, 
or  whether  the  intervention  of  a  court  martial  is  necessary 
to  its  enforcement ;  for,  unlike  other  cases,  where  pay  is  in- 
terfered with,  neither  the  article  specifies  the  right  of 
appeal,  nor,  as  in  the  eighth  article,  directs  that  ^Hhe  matter 
shall  be  enquired  into,  and,  if  necessary,  tried  before  a  com- 
petent court  martial,"  ^^if  the  officer  ....  shall  protest 
against  such  summary  proceeding"  [§367].  If  a  general 
court  martial  were  charged  to  try  the  matter,  the  question 
would  be,  whether  or  not  proclamation  had  been  made 
within  a  reasonable  time ;  which,  perhaps  from  collateral 
passages  in  former  articles  of  war,  is  generally  understood  to 
be  four  days ;  the  court  could  have  no  power  to  award  the 
suspension,  nor  any  discretion  as  to  the  returning  of  the 
pay.  The  ordinary  mode  of  making  the  proclamation  is  by 
a  sergeant,  with  a  drum  and  fife  or  trumpet,  the  sergeant 
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halting  at  intervals  and  proclaiming  that  if  the  landlords  or 
inhabitants  shall  suffer  the  soldiers  to  contract  debts,  it  will 
be  at  their  own  peril,  the  officers  not  being  obliged  to  dis- 
charge such  debts. 

146.  A.W.  35,  §142, — The  mutiny  act  of  1855  extended  Perjwy, 
the  ordinary  jurisdiction  of  courts  martial  to  perjury,  and 
wilfully  making  a  false  declaration  was  inserted  in  1857, 
but  perjury  only  is  specified  in   the   article.      Perjury  is 
defined  to  be  a  wUfvX  false  oath,  by  one  who,  being  law- 
fully  required  to  depose  the  truth  in  any  jvMcial  proceed- 
ing, swears  abeohitdy  in  a  matter  Toaterial  to  the  point  in  in  ^  matter 
question,  whether  he  be  believed  or  not;  (1)  and  the  charge 
should  allege  that  such  false  statement  was  material  to  the 
issue  before  the  court.  (2)    The  false  oath  must  be  wUfuL  thefai«e 
and  proved  to  be  taken  with  some  degree  of  deliberation ;  rMwi^ui; 
for  if,  upon  the  whole  circumstances  of  the  case,  it  shall 
appear  probable  that  it  was  owing  rather  to  the  weakness 
than  to  the  perverseness  of  the  party,  as  where  it  was 
occasioned  by  surprise  or  inadvertency,  or  mistake  of  the 
true  state  of  the  question,  it  will  not  amount  to  perjury.  (3) 
The  oath  must  be  lawfully  required  in  a  judicial  proceed-  and  umifuify 
ing.    The  law  takes  no  cognizance  of  any  false  oath,  but  '^ 
such  as  is  sworn  in  some  court  of  justice,  or  before  some 
magistrate  or  proper  officer,  having  power  to  administer  an 
oath.    When  an  oath  is  required  by  an  act  of  parliament, 
but  not  in  a  judicial  proceeding,  the  breach  of  that  oath  does 
not  amount  to  perjury,  unless  the  statute  enacts  that  such 
oath,  when  false,   shall   be  perjury,  or  shall   subject  the 
offender   to    the  penalties  of   perjury.     The    mutiny   act 
renders  any  person  taking  a  false  oath  or  declaration,  in 
any  case  where  an  oath  or  declaration  is  required   by  it, 
liable  to  the  penalties  of  wilful  and   corrupt  perjury.  (4) 
The  8wearvng  must  be  absolutely  in  a  matter  material. 
He  who  swears  a  thing  according  as  he  thinks,  remembers,  h  most  be 
or  believes,  cannot,  in  respect  of  such  an  oath,  be  found  ^termotrria/. 
guilty  of  perjury.  (5)    But  a  witness  may  be  convicted  of 

(1)  1  Hawkins,  818.  before  a  cItII  court  is,  by  common 

(2)  Judge  Adrocate  General,  20th  law,  fine  and  imprisonmeut,  and,  bj 
Jone^  1866.    Q.R.,  App.  C.  47.  statute,  penal  servitude  not  exceeding 

(3)  1  Hawkins,  318.  seven  years,  or   imprisonment   wit£ 

(4)  M.A.96.    As   to    the  required  hard  laboxir. 
proof,Mei868, 1018.— The  punishment  (5)  I  Hawkins,  328. 
of  peijuzy  and  sabomation  of  perjury 
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§147 


FEBEMPTOBY  PUKISHHENTS. 


Art.  85. 


PreTariofttion 
and  subor- 
nation of 
evidence, 
dealt  i!vith 
aa  military 
oflenoM. 


Disobeying 
ordezB  in  case  of 
fray. 


Spreading  false 
reports. 


perjury  in  swearing  positively  that  his  beldeves  a  £Eict  to  be 
true  which  he  must  know  to  be  false.  (6)  Officers  and 
soldiers  guilty  of  prevarication,  or  other¥rise  misconducting 
themselves  in  giving  their  evidence,  [§  439]  may  be  dealt 
with  under  the  hundred  and  fifth  article,  as  also  for  the 
offence  of  persuading  another  to  take  a  false  oath,  whether 
personally  or  by  letter,  by  reward,  promises,  or  threats,  or 
by  any  other  mode  or  means. 

147.  A,W.  40,  §142. — In  the  articles  of  war,  before  the 
year  1829,  the  punishment  of  the  offence  described  in  this 
article  was  discretionary,  and  the  present  fifteenth  article 
(which  gives  power  to  all  officers  of  what  condition  soever^ 

'though  of  an  inferior  rank,  to  quell  all  quarrels,  frays,  and 
disorders,  though  the  persons  concerned  should  belong  to 
another  corps,  and  to  order  officers  into  arrest  and  soldiers 
into  confinement)  was  joined  with  it,  and  formed  the  fourth 
article  of  the  seventh  section.  To  substantiate  a  charge 
under  this  article,  so  as  to  compel  the  peremptory  punish- 
ment, it  must  be  shown  that  the  officer  was  concerned  in 
the  fray ;  and  that  he  was  ordered  into  arrest,  and  refused 
to  obey  the  order ;  or,  that  he  drew  his  sword,  or  offered 
violence  to  the  officer  ordering  the  arrest. 

148.  A.W.  61,  62  &  63,  §142.— It  may  be  observed  as  to 
the  sixty-first  article,  that  the  violation  of  it  consists  in 
spreading,  by  words  or  by  letters,  reports  calculated  to  create 
unnecessary  alarm  by  spreading  aruih  reports.  To  convict  on 
this  article,  as  it  stood  until  altered  in  the  articles  of  war 
for  the  year  1835,  it  was  necessary  to  prove  that  the  reports 
were  /oZae,  falsehood  forming  the  essence  of  the  offence ;  but 
it  would  be  now  sufficient  to  prove  that  the  reports  are  cal- 
culated to  create  unneeeaeary  alarm,  although  not  neces- 
sarily false.  (7) 


(6)  1  Leach,  806.  Taylor,  1225. 
See  also  §  956. 

(7)  Lieutenant  8.  H.,  of  the  43rd 
leginent,  and  lieutenant  J.  H.  of  the 
7th  Royal  Fusiliers,  were  together  ar- 
raigned at  Moimento  de  Beira,  in  June, 
1812,  for  '*  conduct  unbecoming  the 
character  of  officers  in  spreading  false 
and  injurious  reports  tending  to  create 
alarm  and  terror  among  the  inhabit- 
ants of  Espenhal :  **  Lwuftenant  J.  H. 
wac  folly  and  honouably  acquitted ; 


Lieutenant  S.  H.  found  guilty. 

The  sentence  was  public  reprimand. 
The  sentence  on  a  conviction  upon  a 
similar  charge  must,  had  the  article 
now  under  consideration  existed,  have 
been  cashiering:  thongh,  as  in  the  case 
of  lieutenant  S.  H.,  the  spreading  false 
reports  may  not  have  arisen  in  malevo- 
lence, but  with  a  view  "to  amuse  him- 
self at  the  escpense  of  the  terrors  of 
the  people  of  the  country." — G.O. 
ViUa  Verd«,  2nd  July,  1812. 
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149.  It  is  sufficient  to  maintain  a  charge  grounded  on  the  Arts,  ei,  («,(». 
sixty-first  and  sixty-second  articles  to  show  that  the  words  SSSSSSs, 
used  have  a  tendency  to  create  alarm  or  despondency.     The  romp^tel^unicM 
offence  defined  in  the  sixty-third  article  is   not  complete  f^j^^^ 
unless  a  certain  effect  he  produced ;  to  procure  a  conviction 

imder  it,  it  is  necessary  not  only  to  prove  the  disclosure  of 
the  numbers,  position,  magazines,  or  preparation  of  the 
army,  for  sieges  or  movements  ;  but  also  that,  by  such  mis- 
chievous disclosures,  effects  injurious  to  the  army  and  the 
public  service  were  produced.  Though  the  article  desig- 
nates the  disclosures  as  mischievous,  yet  it  does  not  contem- 
plate such  conduct  as  an  offence,  until  it  create  injurious 
effects,  the  result  alone  giving  point  to  the  act :  without 
proof  of  the  injurious  effects  produced  by  disclosure,  a  charge 
under  this  article  must  fall  to  the  ground. 

150.  It  is  probable  that  the  sixty-first  and  sixty-second  order  of  the 
articles  had  their  origin  in  the  following  order  of  the  Duke  wdungton, 
of  Wellington,  dated  CeUmco,  10th  August,  1810,  or  that  Srsuty^-aSt 
they  originated  in   the  causes  which  produced  it,  as  the  Z^ndanicies. 
express  words  of  each  article  are  in  a  great  degree  discover- 
able in  it.     The  first  part  of  the  order  having  stated  that 

some  correspondence  had  been  received  from  the  army, 
which  had  occasioned  considerable  alarm  at  Oporto,  pro- 
ceeds :  '^  The  commander  of  the  forces  will  not  make  any 
enquiry  to  discover  the  writer  of  the  letters  which  have 
occasioned  this  unnecessary  alarm  in  a  quarter  in  which  it 
was  most  desirable  it  should  not  be  created.  He  has  fre- 
quently lamented  the  ignorance  which  has  appeared  in  the 
opinions  communicated  in  letters  written  from  the  army, 
and  the  indiscretion  with  which  these  letters  are  published. 
It  is  impossible  that  many  of  the  officers  of  the  army  can 
have  a  knowledge  of  facts,  to  enable  them  to  form  opinions 
of  the  probable  events  of  the  campaign  ;  but  their  opinions, 
however  erroneous,  must,  when  published,  have  mischievous 
effects.  The  commimication  of  that  of  which  all  officers 
have  a  knowledge,  viz.  the  numbers  and  dispositions  of  the 
different  divisions  of  the  army,  and  of  its  magazines,  is  still 
more  mischievous  than  the  communication  of  opinions,  as 
must  be  obvious  to  those  who  reflect  that  the  army  has  been 
for  months  in  the  same  position  ;  and  it  is  a  fact  come  to 
the  knowledge  of  the  commander  of  the  forces,  that  the 
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§151 


PEREMPTORY  PUKISHMENTS, 


Art.  61, 62. 


Difflcu1tl6«  of 
an  armj  in  the 
field  aggrarated 
by  imprudent 
commnui- 
cations. 


OflloerB  may 
make  commn- 
iiications,  but 
must  answer 
for  results. 


Using  words 
tonrling  to 
create  alarm. 


plans  of  the  eDemy  have  been  founded  on  the  information 
of  the  description  extracted  from  the  English  newspapers, 
which  information  must  have  been  obtained  through  private 
letters  from  officers  of  the  army.  Although  difficulties,  in- 
separable from  the  situation  of  every  army  engaged  in  the 
operations  of  the  field,  particularly  in  those  of  a  defensive 
nature,  are  much  aggravated  by  communications  of  this  de- 
scription, the  commander  of  the  forces  only  requests  that 
the  officers  will,  for  the  sake  of  their  own  reputations,  avoid 
to  give  opinions  upon  which  they  cannot  have  a  knowledge 
to  enable  them  to  form  any,  and  if  they  choose  to  com- 
municate facts  to  their  correspondents,  regarding  the 
position  of  the  army,  its  nimibers,  formation  of  the  maga- 
zines, preparations  for  breaking  bridges,  &c.,  they  will  urge 
their  correspondents  not  to  publish  their  letters  in  the 
newspapers,  until  it  shall  be  certain  that  the  publication 
of  the  intelligence  will  not  be  injurious  to  the  army  or  the 
public  service." 

151.  This  order  best  explains  the  apparent  deviation,  in 
the  sixty-seventh  article,  from  ordinary  penal  enactments, 
which  attach  penalty  to  intention  evinced  by  the  result, 
rather  than  making  it  depend  on  the  result  itself.  Officers, 
by  the  order,  are  not  absolutely  prohibited  from  communi- 
cating to  their  correspondents  the  positions  and  preparations 
of  the  army ;  they  are  rather  led  to  reflect  on  the  probable 
tendency  of  such  proceeding,  if  persevered  in  indis- 
criminately. They  are,  however,  strictly  enjoined  to  urge 
their  correspondents  not  to  publish  their  letters  in  the 
newspapers,  until  it  shall  be  certain  that  the  publication 
of  the  intelligence  will  not  be  injurious  to  the  army  or 
the  public  service.  The  article  of  war,  in  unison  with  the 
liberality  of  the  order,  leaves  officers  in  their  discretion  to 
communicate  intelligence  from  the  army,  but  justly  makes 
them  responsible  for  injurious  results  arising  out  of  an  abuse 
of  this  privilege.  (8) 

152.  To  support  a  charge  grounded  on  the  sixty-second 
article,  the  best  proof  is  to  establish  the  words  charged  as 
used  previous  to  or  going  into  action,  and  to  show  their 
tendency  by  the  eflfect  created ;  but  it  may  be  sufficient, 
where  the  effect  is  not  demonstrable,  to  put  in  proof  the 

(8)  See  Q.R.5.6,p.46. 
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words,  the  tendency  of  which  the  court  will  judge.     This  Art.  62. 
article  seems  directed  to  cases  similar  to  that  which  gave 
occasion  for  the  third  charge  exhibited  against  Lieutenant 
Colonel  the  Honourable  Thomas  Mullins,  in  reference  to  due  of  Lieut. 
his  conduct  before  New  Orleans,  in  1815:  viz.  "for  scan-  ^^"^^'"^"^J 
dalous  conduct,  in  having  said  to  an  officer  of  his  regiment, 
on  7th  January,  1815,  when  informed  the  44th  was  destined 
to  carry  the  fascines,  &c. :  It  is  a  forlorn  hope,  and  the  regi- 
meTit  must  be  sacrijiced,  or  words  to  that  effect ;  such  an 
expression    being  calculated    to   dispirit .  those   under  his 
eonunand,   to  render   them  discontented  with  the  service 
allotted  to  them,  demonstrative  of  the  feeling  with  which  he 
undertook  the  enterprise,  and  infEunous  and  disgraceful  to  the 
character  of  a  commanding  officer  of  a  British  regiment.'' 
On  which  the  court  found  as  follows  :  "  that  the  prisoner, 
Lieutenant  Colonel  Mullins,  did  use  the  expressions  set  forth 
in  third  charge,  or  words  to  that  effect ;  but  the  court  do 
find  that  those  words  were  not  used  in  the  sense,  with  the 
view,  or  with  the  evil  intention,  or  consequences,  imputed 
in  the  said  charge ;  the  court  do,  therefore,  most  fully  and 
honourably  acquit  the  prisoner.  Lieutenant  Colonel  Mullins, 
of  the  said  charge  and  all  criminality  thereon.'"  (9)    Two  remarks  thei«on. 
remarks  naturally    present    themselves.      Under    the   old 
articles  of  war,  it  would  have  been  difficult  to  have  charged 
the  words,  proved  to  have  been  used  by  Lieutenant  Colonel 
Mullins,  in  any  other  way  than  in  that  actually  set  forth ; 
the    imputation    scandalous    might    perhaps    have    been 
modifi^  to  the  epithet  unofficer-Uke.     As  the  offence  now 
declared  by  the  sixty-second  article  did  not  then  exist,  pre- 
meditated or  malicious  intention  must  have  been  proved 
before  punishment  could  have  ensued  upon  the  use  of  any 
words  however  detrimental  to  the  service  by  their  tendency 
to  create  alarm  or  despondency.     Under  the  present  articles 
of  war  a  sentence  of  cashiering  must  inevitably  have  fol- 
lowed the  finding  of  the  court,  on  the  third  charge  to  the 
extent  declared  in  the  sentence. 

153.  A.W.  64,  §142.— This  article  was  added  iu  1829,  Qaittit»g ranks 
and  is  framed  upon  a  general  order  issued  by  the  Duke  of 
Wellington  at  Elvas,  3rd  June,  1811,  and  ordered  by  him 
to  be  read  at  the  same  periods  as  the  articles  of  war, 

(9)  a.0,378,  14th  September,  I8U. 
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§iS4 


PEREMPTORY  PUNISHMENTS. 


Art  66. 

Roising  frappli«f 
far  the  army, 


(ontrarf  to 
ordsrs.; 


order  of  the 
Duke  of 
Wellington. 


OfHoers  con- 
cerned intmfflo. 


Impeding 


154.  A.W.  66,  §  142.— This  article  admits  of  no  dis- 
crimination as  to  punishment  by  the  court  martial ;  the 
irregular  detention,  seizure,  or  appropriation  of  supplies 
proceeding  to  the  army,  contrary  to  orders  issued  in  that 
respect^  being  proved,  the  court  is  required  peremptorily 
to  award  cashiering  ;  any  alleviating  circumstances,  even 
amounting  to  the  destitution  of  a  corps  or  detachment, 
can  only  be  taken  into  account  by  the  approving  authority. 
It  must  be  observed,  that  irregularly  detaining  or  appro- 
priating, unless  it  be  "  contrary  to  the  orders  issued  in  that 
respect,"  does  not  amount  to  the  offence  contemplated  by 
this  article,  but  may  be  tried  and  punished  in  the  discretion 
of  the  court  as  prejudicial  to  good  order  and  military  dis- 
cipline. This  article  was  introduced  in  1829  ;  it  appears  to 
have  been  framed  to  meet  the  irregularities  referred  to  in 
the  following  general  order  of  the  Duke  of  Wellington, 
dated  Arganil,  20th  March,  1811 :  "  The  commander  of  the 
forces  is  concerned  to  hear  that  some  of  the  regiments, 
coming  up  in  the  rear,  have  forcibly  seized  on  the  supplies, 
on  the  march,  for  those  in  front,  in  consequence  of  which 
ihese  last  liave  "been  deprived  of  them.  Those  who  stopped 
and  seized  those  supplies  should  reflect,  that  it  is  most 
easy  to  supply  the  troops  nearest  to  the  magazine,  whilst 
those  nearest  the  enemy  require  Hhe  smpplies  with  the 
greatest  urgency.  It  is  l)esides  quite  irregular,  and  posi- 
tively contrary  to  the  orders  of  this  army,  for  any  conmiand- 
ing  officer  to  seize  supplies  of  any  description ;  there  is 
a  commissaiy  attached  to  every  part  of  the  army,  and 
there  is  no  individual,  much  less  regiment,  for  whom 
some  commissary  is  not  obliged  to  provide.  It  is  neces- 
sary that  this,  practice  should  be  avoided  in  future,  other- 
wise it  will  become  impossible  to  carry  on  any  regular 
operation." 

155.  A.W.  67.  §142. — This  article  was  framed  in  conse- 
quence of  some  gross  abuses  in  the  middle  of  the  last  cen- 
tury at  Gibraltar.  The  garrison  was  supplied  exclusively 
by  contractors  under  the  control  of  the  governor — a  system 
which  led  to  much  robbery  and  oppression.  (1) 

156.  A.  W.  68,  §  142. — The  corresponding  article  was 


(1)  Sayer,  EMary  ^  O^raUar,  466-473. 
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added  to  the  new  articles  of  war  of  1829,  and  was  the  re-  Art.  68. 
insertion  of  an  offence,  as  a  '*  crime  not  capital,''  which  in  mother  officer 
one  form  or  another  is  to  be  found — and  in  most  cases  as  a  of  his  daty 
capital   offence — ^in   successive  issues  of  laws  and  articles 
until  the  reign  of  George  !•     The  provost  marshal,  or  ''  pro^ 
vest  of  the  marshal"  as  he  is  also,  and  more   precisely, 
called  in  the  laws  of  war  of  Heniy  VIII.,  was  charged, 
imder  the  order  of  the  marshal,  and  afterwards   of  the 
general,  with  the  police  of  the  camp  and  the  execution  of 
the  sentences  of  his  court.      The  '^  resistance  of  justice  " 
was  punished    capitally,  or  <'at  the   king's    pleasure,"   in 
the  fifteenth  century.     ^^  Resisting  the  provost  marshal" 
was  punished  by  death  by  the  articles  of  both  the  con- 
tending armies  in  the  civil  wars  of  the  Great  Sebellion. 
The  fifty-fifth   article  of  King  James  11.^  is  as   follows, 
and    it    was    retained   with    unimportant    verbal    altera- 
tions as    the  sixty-third  article  of  William  III.   and  the 
fifteenth    of  Queen   Anne: — ^^ ART.  LV.    No  officers  or  "Thepmidtyof 
soldiers  shall  presume  to  hinder  the  provost  martial,  his  proToetmAnhai 
lieutenant,   or  servant   in    the   execution    of   their  office  of  hiidutj/*^ 
upon  pain  of  death,  or  such  other  punishment  as  a  court 
martial   shall  think  fit:    And  all   captains,  officers,  and 
soldiers   shall   do   their  utmost  to   apprehend  and  bring 
to  punishment  all  offenders,  and   shall   assist  the  officers 
of  His   Majesty's  army  or  forces  therein,   especially  the 
said  provost,  his  lieutenant,  and  servant ;  and  if  the  pro- 
vost martial  or  his  officers  require  the  assistance  of  any  "The penalty oc 
officer  or  soldier  in  apprehending  any  person,  declaring  to  2^/^**°* 
them  that  it  is  for  a  capital  crime,  and  the  party  escape 
for  want  of  aid  and  assistance,  the  party  or  parties  refusing 
to  aid  or  assist  shall  suffer  such   punishment  as  a  court 
martial  shall  inflict."    This  old  article  may  very  well  serve 
to  illustrate  the  present  one,  which  does  not  appear  to  have 
been  intended  to  apply  to  offences  which  might  more  pro- 
perly be  tried  as  offering  violence  against,  or  disobeying 
the  lawful  command  of,  a  superior  officer,  but  rather  to 
meet  the  case  of  officers  and  others  hindering  or  not  assist- 
ing the  provost  marshal,   or  other  officer — it  may  be  of 
inferior  rank — ^who  might  be  **  legally  exercising  authority  " 
^in  the  execution  of  his  duty"  in  the  apprehension  or 
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§157 


PEREMPTORY  PUNISHMENTS. 


Art.  76. 


DmnkenneM  on 
dnty  under  anns. 


Drnnkennen 
how  arising. 


Scandalous 
oondnct. 


The  peranp- 
torr  86ntoD06 
vndsr  this 
aiticle  is  not 
imperattve  on 
the  court, 
nnleasthe 
crime  da. 
sorihed  in  it 
isezpresBly 
charged  and 
fOQsid, 


punishment  of  offenders,  and  the  preservation  of  good  order 
and  discipline,  as  enjoined  by  the  article  of  war.  (2) 

157.  A.W.  76,  §  142. — Drunkenness  on  dviy  under  arms 
is  the  only  offence  contemplated  by  this  article :  drunken- 
ness in  an  officer  off  duty,  or  on  duty,  not  under  arma^  is 
punishable  in  the  discretion  of  the  court  under  the  hundred 
and  fourth  article.  It  is  held  that  the  offence  of  being 
drunk  on  duty  is  complete,  when  an  officer  or  soldier  is 
found  drunk,  whether  imder  the  influence  of  liquor,  opium, 
or  other  intoxicating  drug  or  thing. 

158.  A.W.  79,  §  142. — ^This  article  which  is  essential  to 
the  high  respectability  and  honourable  character  of  the 
army,  by  providing  for  the  removal  from  it  of  officers  who 
may  be  guilty  of  scandalous  behaviour,  unbecoming  the 
character  of  an  officer  and  a  gentleman,  although  not  imme- 
diately bearing  on  its  discipline,  is  in  its  nature  widely 
comprehensive.  It  is  spoken  of  when  referring  to  the 
specification  necessary  in  the  charge,  [§410]  and  will  be 
again  noticed  when  treating  of  the  general  rule  :  It  ie 
sufficient  to  prove  the  svhstance  of  the  issue  or  charge 
[§831].  No  offence  is  within  its  peremptory  provision, 
which  cannot  be  designated  ^^  scandalous,"  as  well  as  un- 
becoming the  character  of  an  officer  and  a  gentleman,  the 
definition  not  admitting  of  separation  of  its  terms.  (3) 

159.  In  cases  which  arose  from  the  now  obsolete  prac- 
tice of  inserting  a  statement  in  the  charge  of  the  crime  being 
in  breach  of  some  specified  article  of  war,  it  was  held  that  if 
a  charge  should  expressly  refer  to  this  article,  a  finding  which 
negatived  the  imputation  of  scandal,  and  of  conduct  unbe- 
coming the  character  of  a  gentleman,  must  necessarily  be 
followed  by  acquittal,  even  though  the  accused  were  guilty 
of  conduct  unbecoming  the  charact^sr  of  an  officer.  It  does 
not  however  follow  where  charges  are  framed  in  its  precise 
language,  that  conduct  not  justifying  the  imputation  of 
scandalous,  but  which  in  the  opinion  of  the  court  may  be  to 


^2^  A.W.  164.  Sir  David  Dundas,  then  judge  adTocate 
(3)  The  article  for  a  long  series  of  general,   upon  the  gronnd  that  this 
years  had  been  word^  "  scandalous,  accumidation  of  epithets  was  contrary 
in&mons,"  bat  this  last  epithet  was  to  the  spirit  of  the  hundred  and  sixty- 
expunged  in  1867  at  the  suggestion  of  second  article.  [$433] 
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the  prejudice  of  good  order  and  military  discipline,  should  ah.  79. 
go  unpunished :  the  court  would  still  be  in  a  position  to  take 
cogpuzance  of  the  o£fence  according  to  its  nature  and  degree, 
but  would  in  this  case,  cU  their  diacretion^  award  a  pun- 
ishment, and  not  neoeasarily  cashiering,  which  they  are 
imperatively  called  upon  to  apply  in  every  case,  only  when 
the   offence   described  in    the  article  has  been   expressly  Misoondnct. 
charged  and  found.      Every  possible  act,  which  an  officer  of^i^ury  ^^ 
<;an  either  commit  or  omit,  to  the  prejudice  of  good  order  be  tried  only  if 
and  military  discipline,  in  whatever  degree,  may  and  must  termflotthii 
meet  its  proportionate  punishment,  when  charged  as  con- 
duct imbecoming  an   officer,   and  proved  before  a  court 
martial; (4)  but  offences  against  morality  and  decorum,  or 
the  refined  feelings  of  a  gentleman,  if  not  directly  affect- 
ing military  discipline,  to  be  punishable  by  a  court  mar- 
tial, must  deserve  the  epithet,   scandalous,  and  then  can 
be  visited  only  by  cashiering,  and  that  by  virtue  of  this 
article. 

160.  A.W.  84,  §  142.— The  offence  in  the  first  part  of  this  JSiSJ^to 
article, — Through  culpable  neglect  omitti/ng  to  send  a  return,  *°**  "*»^'  ^ 
&c. — might  have  been  punished  by  the  old  articles  of  war  in 

the  discretion  of  a  court  martial.   The  present  article  appears  maui«  fniM 

*  *^  *  retnm,  bat 

very  vague  and  too  general  in  its  terms  to  entail  peremptory 
punishment  by  cashiering.  Any  neglect,  even  the  slightest, 
¥rithout  any  criminal  intention,  is  to  a  certain  degree 
culpable ;  indeed  it  is  difficult  to  discover  why  the  epithet 
culpable  should  have  been  applied  at  all  to  neglect,  or 
how  neg^lect  can  arise  which  is  not  culpable.     An  omission  gniijy  knowie<^ 

*=*  ^  mmtt  be  proTed, 

may  be  venial,  but  not  so  a  neglect.  To  establish  a  charge 
under  the  latter  part  of  this  article,  it  would  be  necessary 
to  prove,  not  only  that  the  return  was  false,  but  that  the 
officer  knowingly  made  a  £a.lse  return.  This  offence  was 
punishable  peremptorily  imder  the  old  articles  of  war  by 
cashiering.  (5) 

161.  To  convict  under  this  article  it  must  be  shown  that  J£?rt^%*"tbe 
the  superior  officer  was  authorized,  either  expressly  or  by  the  ""peiior  officer. 
custom  of  the  service,  to  call  for  the  return. 

162.  A.W.  88,  §142. — The  second  of  the  three  charges  Faiaexetan 

(4)  See  cases  of  Lieut.  Dunkin  and        (6)  A.W.  (1826)  Sec.  t.  Art.  1. 
Gbpi.  Oibbfl.     (  840-42. 
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CRIMES  AND  PX7NISHMENTS. 


Art.  92. 

of  stores ;  con- 
niving at 
embezzlement. 


Misapplication 
of  public  money. 


Evading  orders 
relative  to 
mnster,  &c. 


Neglecting  or 
refusing 
assistance  to 
civil  magisteate, 
on  application 
made. 


upon  which  an  officer  is  peremptorily  punishable  under  this 
article — bemg  coTicemed  i/a  or  can/rdvvng  at,  by  any  false 
document,  any  fraudAiXmU  ewJbezzlement  of  stores — also 
falls  under  the  eightieth  article,  which  authorizes  the 
award  of  the  punishments  of  penal  servitude,  fine,  im- 
prisonment, &c.,  or  that  of  cashiering ;  but  as  the  eighty- 
eighth  article  of  war  is  imperative  as  to  the  penalty,  a 
charge  couched  in  its  express  terms  (6)  invst  be  visited  by 
cashiering.  (7) 

163.  The  same  remark  applies  to  the  offence  which  is 
subjected  to  the  peremptory  punishment  under  the  last  part 
of  this  article,  by  prod/ucmg  any  false  certificcUes  or  vouchers 
or  accounts,  or  in  any  other  way  misapplyvng  the  public 
money,  for  purposes  other  than  those  for  which  it  was  in- 
tended. It  may  be  observed  that  the  offence  here  described 
differs  from  that  within  the  discretionary,  but  more  penal, 
provisions  of  the  eightieth  article,  inasmuch  as  the  misap- 
plication need  not  be  fraud/alent :  a  simple  misappropriation 
of  public  money  intended  for  any  specific  purpose — ^the 
discharge  of  one  bona  fide  claim  with  moneys  i/ntended 
for  another — ^might  subject  an  officer  to  the  peremptory 
penalty. 

164.  A.W.  89,  §142. — This  article  extends  to  any  evasion, 
by  concealment  or  wilful  omission,  of  the  spirit  and  mean- 
ing of  the  orders  and  regulations  relating,  as  the  article 
expresses  it,  to  the  ^^  foregoing  pomts^  This  must  be 
understood  of  the  pomts  comprehended  by  the  eighty-fourth 
and  following  articles,  and  may  be  held  to  apply  to  all  ex- 
isting orders  as  to  returns,  musters,  pay  lists,  reports  relative 
to  the  retirement  of  officers,  or  the  discharge  and  pensioning 
of  soldiers,  and  as  to  returns  of  stores,  and  the  application  of 
public  money. 

165.  il.Tf.  96,  §141. — It  is  supposed  that  officers  may 
commit  a  breach  of  this  article,  not  only  when  serving  in 
the  United  Kingdom,  and  in  such  British  colonies  as  have  a 


(6)  The    eightieth  article  extends 

not  only  to  connivance  by  means  of 

false  documents f  but  also  to  connivance 

in  any  way  by  a  person  in  trust. — See 

§  200. 

(7)  As  this  offence  is  within  the 
terms  of  the  seventeenth  section  of  the 


mutiny  act,  the  loss  and  damage  sus- 
tained is  recoverable,  as  therein  pointed 
out,  the  court  being  in  eveiy  case  re- 
quired to  ascertain  the  amount,  and  to 
declare  by  their  sentence,  that  it  shall 
be  made  good  by  the  offender. 
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form  of  British  civil  judicature  in  force,  but  also,  since  the  Art  96. 
alteration  in  the  articles  of  war  in  1832,  which  has  been 
referred  to  when  treating  of  the  jurisdiction  of  courts  mar- 
tial [§75-9]  in  colonies  or  possessions,  in  which,  being  under 
British  protection,  or  having  become  British  by  conquest  or 
cession,  the  law  of  the  country,  from  which  the  first  settlers 
were  drawn,  or  some  foreign  law,  or  a  modification  of  such 
laws,  may  have  been  preserved  to  them,  provided  only 
there  is  any  civil  judicature  in  force  by  the  appointment 
or  under  the  authority  of  Her  Majesty,  and  that  such 
judicature  does  not  declare  its  incompetence  to  take  cog- 
nizance of  crimes  and  offences  conmiitted  by  officers  and 
soldiers. 

1 66.  The  words  "  competent  to  try  mich  offender^  were  in-  ^^J^^^J^ 
serted  in  the  hundred  and  thirtieth  article  in  the  articles  *»  meet  such 

cMes  abroad 

of  war  for  1851 — and  not  before  they  were  needed.  In 
the  previous  year,  the  chief  law  officer  of  the  crown  in 
the  Maiuritius,  where  French  laws  remain  in  force,  de- 
clared that  the  civil  law  was  incapable  of  dealing  with  a 
murder  committed  by  a  soldier,  who  subsequently  under- 
went the  sentence  of  death  awarded  by  a  general  court 
martial. 

167.  The  very  important  words  "  on  application  made  to  *»<»  athonwk 
him  for  that  purpose"  were  added  in  1854,  and  serve  to  pro- 
tect officers  from  a  charge  of  neglect,  under  this  article  and 

the  seventy-sixth  section  of  the  mutiny  act,  for  preferring 
charges  for  such  criminal  offences  before  courts  martial,  as 
are  also  punishable  under  the  articles  of  war.  The  additional 
punishment  prescribed  in  the  mutiny  act — disability  to  have 
or  hold  a  civil  or  military  office — applies  only  to  the  convic- 
tion of  a  commanding  officer  on  a  prosecution  for  the  offence 
in  the  superior  courts  at  Westminster,  Dublin,  or  Edinburgh, 
or  a  court  of  record  in  India. 

168.  A.W.  101,  §142.— This  article  will  be  best  under-  J^J'tSS" 
stood  by  a  reference  to  the  fortieth  and  hundred  and  seventh  *™*" 
sections  of  the  mutiny  act,  which  has  been  progressively 
modified  for  the  purpose  of  preventing  the  Queen  being 
deprived  of  the  services  of  soldiers,  except  in  those  cases  which 

are  contemplated  by  it. 
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CRIMES  AND  PUNISHMENTS. 


n. 

Crimes  ponish- 
ftble  by  death 
and  penal  Fervi< 
tnde,  at  home 
andabnMd. 


Crimes  punish- 
able by  death ; 
whether  at 
home  or 
abroad. 


169.  The  penalties  of  Death  (8)  and  Penal  Servitude  are 
attached  to  the  following  oflfences,  committed  either  by  offi- 
cers or  by  soldiers  when  tried  by  general  courts  martial  (1), 
and  whether  committed  at  home  or  abroad,  they  being  ex- 
pressly made  liable  to  these  punishments  by  the  mutiny  (2) 
act: — 

'M.A.  15.  Treating,  or  entering  into  terms  with  a  rebel  or  enemy, 
without  Her  Majesty's  licence,  or  the  licence  of  the 
general,  or  chief  commander.  (3) 
A.W.  36.  Beginning,  exciting,  causing  or  joining  in  mutiny  or 
sedition ; 

Being  present  and  not  using  utmost  endeavours    to 
suppress  mutiny  or  sedition  ; 
Conspiring  to  cause  mutiny :  §  170 
Ejiowledge  of  mutiny  or  intended  mutiny,  and  delaying 
to  inform  the  commanding  officer  thereof :  §  171 

87.  Striking,  using,  or  offering  violence  against  a  superior 
officer,  being  in  the  execution  of  his  office  :  §  172—175 
Being  cwifined  in  a  military  prison^  and  striking,  using, 
or  offering  violence  against  a  visitor,  or  other  his  supe^ 
rior  military  officer  being  in  the  execution  of  his  office  : 
§  176-177 

38.  Disobeying  the  lawful  command  of  a  superior:  §  178- 
179,  595 

42.  Desertion:  §180 

51.  Holding  correspondence  with,  or  giving  intelligence  to 
the  enemy ; 

Believing  the  enemy  with  money,  victuals,  or  anmiu- 
nition;  or  knowingly  harbouring,  or  protecting,  an 
enemy :  §  1 94 

52.  Misbehaviour  before  the  enemy :  §  195 
Shamefully  abandoning  or  delivering  up  any  garrison, 
fortress,  post,  or  guard :  §  196 

Compelling,  or  speaking  words,  or  using  other  means, 
to  induce  the  abandonment  of  any  garrison,  fortress, 
post,  or  guard :  §  195 


(8)  The  articles  of  war  of  King 
James  the  Second  provided  that  no 
punishment  extending  to  loss  of  life 
or  limb  should  be  inflicted  on  any 
offenders  in  time  of  peace,  although 
the  same  were  allotted  for  the  said 
offence  by  those  articles  and  the  laws 
and  customs  of  war. 

(1)  Desertion  may  be  tried  by  a 
difltrict  court  martial;  aod  mutiny  and 


insuboidination  accompanied  by  per- 
sonal violence  on  the  line  of  march,  or 
on  board  ship^  may  be  tried  by  a 
regimental  or  detachment  court  mar^ 
tial. 

(2)  M.A.1  and  15.  For  other  offences 
to  which  death  is  annexed  in  the 
articles,  see  §  200.   - 

(3)  There  is  not  any  parallel  article 
of  war. 
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57.  Sentinel — Sleeping  on  post,  or  leaving  it  before  being  Art  8«. 
regularly  relieved :  §  199 

170.  A.W.  36,  §169. — ^The  crimes  of  mutiny,  and  of  not  Matiiiy, »nd the 

•  i«  >•  » n     t  •  offonoes com- 

suppressing  or  concealing  a  mutiny,  were  speciued  m  separate  priMd  in  the 
articles  in  the  old  articles  of  war,  but  were  included  in  this 
article  from  the  time  of  the  revision  of  the  articles  in  1829. 
Conspiring  to  mutiny  was  for  the  first  time  expressed  in  the 
mutiny  act  of  1867,  in  consequence  of  the  inconvenience 
which  had  been  felt  in  framing  a  charge  for  what  was  vir- 
tually this  offence,  as  "  coming  to   the  knowledge  of  an 
intended  mutiny"  when  this  was  in  fact  merely  an  incident 
in  the  conspiracy.     Mutiny  and  sedition  are,  by  some,  con- 
sidered as  convertible  terms,  and  perhaps  properly  so ;  but 
by  military  men  mutiny  is  rather  understood  to  imply  ex- 
treme, and,  more  strictly  speaking,  collective  insubordina-  Definition  of 
tion,  or  rising  against  or  resisting  military  authority  in  ™^'*^" 
combination  or  simultaneously  (4),  with  or  without  actual 
violence,  such  acts  proceeding  from  alleged   or  pretended 
grievances  of  a  military  nature :  and  sedition  is  supposed  to 
apply  to  acts  of  a  treasonable  or  riotous  nature,  directed 
rather  against  the  public  peace  and  the  civil  authority  than 
military  superiors,  though  necessarily  involving  or  resulting 
in  insubordination  to  the  latter.     The  facts,  by  which  it  is  Facts  should 
intended  to  substantiate  a  charge  of  mutiny  or    sedition,  charge  ? 
should  be  set  forth  in  the  charge.     The  offence  must  be 
proved  by  acts,  not  by^ivgrds  alone,  or  by  words  at  all,  except  eridenceto 
in  connection  with  acts,  since  even  traitorous  words  against  ^*^^** 
Her  Majesty  are  not  punishable,  as  is  mutiny,  by  death.  (5) 

171.  -From  the  earliest  periods  of  our  military  history  a 
distinction  has  been  maintained  between  mutvnotis  conduct 

(4)  In  the  old  articles  of  war  the  acts  as  mutiny  was  at  that  time  fully 

offences  which  are  now  distinguished  authorized  by  the  classification  of  the 

as    *•  mutiny    and    insubordination "  article  of  war.    Now,  however,  that 

'  were  classed  together  as  mutiny ;  and  the  less  accurate  arrangement  of  the 

the  general   orders  of  the  Buke  in  articles  of  war  has  been  amended  in 

Spain  and  Colonel  Hough's  ColUf-tiofu  this  particular,  there  does  not  appear 

will  furnish  many  examples  of  men  any    reason    why    these    precedents 

shot   for    isolated    acts    of   violence  should  be  followed,  and  7n«^i»v  should 

charged  as  "  mutiny,"  e.g.  "  shooting  a  not  be  used  in  its  more  distinctive 

superior  officer  in  the  execution  of  his  signification  of  combined,  or,  at  least, 

duty."    In  this  and  other  instances  simultaneous  rising  against,  or  resist- 

the  act  so  charged  and  proved  came  ing,  authority,  on  the  part  of  more  than 

within  one  of  the  offences  to  which  the  one  man  only. 

mutiny  act  had  attached  the  punish-  (6)  A.W. 39.    Bf^e  Acts  and  Declarer 

ment  of  death;  and  there  can  be  no  tiotu  of  Cu-mtUineers,  §821-3. 
doubt  that  the  designating  of  these 
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1/2 


CRIMES  AND  PUNISHMENTS. 


Art.  36. 

Mntinoas  oon- 
dact  diBtin> 
gnished  from  an 
act  of  mutiny. 


Violence  to 
superior 


in  execution  of 
office, 


or  at  other 
times; 


including  non- 
oombatanti, 


and  mutiny ;  and  the  penalty  of  death  cannot  be  awarded 
on  a  charge  of  mutinoys  conchict.  (1)  Nothing  less 
than  mutiny,  expressly  charged  and  satisfactorily  proved, 
will  justify  the  sentence  of  death  or  penal  servitude.  Muti- 
nous conduct  implies  behaviour  tending  to  mutiny;  and 
just  as  a  man,  who  has  committed  an  act  of  a  murderous 
character  may  not  have  completed,  or  may  not  have  formed 
the  intention  to  commit  that  crime,  so  a  soldier,  whose 
conduct  is  evidently  of  a  mutinous  character,  may  yet  be 
clear  of  the  completion  or  commission  of  that  oflFence. 

1 72.  A.  W.  37,  §  1 69. — The  article  now  extends  to  every  sort 
of  violence,  or  attempt  at  violence,  (2)  which  may  be  used 
or  ofiFered  against  superior  officers,  with  whatever  circum- 
stances they  may  be  in  the  eacecution  of  their  offi/ie.  It  is 
held  to  be  the  intent  and  meaning  of  the  mutiny  act  that, 
whenever  they  are  answerable  to  the  law  for  a  neglect  of 
duty,  the  law  will  extend  its  protection  to  them.  (3)  Vio- 
lence to  a  superior  in  other  circiunstances,  or  threatening 
language,  are  minor  oflFences,  punishable  under  the  forty- 
first  article  of  war.  [§215*,  259] 

173.  The  protection  of  the  law  is  extended  to  officers 
having  relative  rank  (4)  in  regiments  or  military  depart- 

(1)  Private  J.  Midgeley,  Royal  Fu- 
siliers, having  been  tried  at  Malta  and 
sentenced  to  be  transported  for  four- 
teen years  upon  a  charge  of  "highljr 
insubordinate  and  mutinous  conduct " 
in  using  threats  against  the  life  of  a 
sergeant,  and  having  a  firelock  loaded 
witi  the  avowed  intention  of  shooting 
him,  the  general  commanding  in  chief 
wrote  as  follows  to  the  major  general 
commanding:— "I  have  to  acquaint 
you  that  the  sentence  awarded  by  the 
court  and  approved  by  you  could  not 
legally  be  enforced,  inasmuch  as  nei- 
ther the  charges  against  the  prisoner, 
nor  the  evidence  in  support  of  them, 
constitute  an  offence  punishable  with 
death,  within  the  intent  and  meaning 
of  the  mutiny  act.'*— HofW  Gwirds, 
26th  July,  1834. 

(2)  "  Offer  of  violence"  implies  "any 
threatening  act  or  gesture  amounting 
to  an  attempt  to  use  violence." — Q.R. 
App.  C,  charge  6.     8ee%U  39». 

(8)  The  following  notification  wa« 
issued  on  the  Ist  February,  1868:— 
*'  It  has  been  ruled  that  a  non-commis- 
sioned ofllcer  while  with  his  regiment 


or  any  part  of  it  is,  at  all  times,  to 
be  considered  in  the  execution  of  his 
oflSce." 

This  was  incorporated  in  the  Queen's 
Regulations  (App.  C,  charge  6)  on  their 
issue  in  1873,  and  the  ruling  thus 
promulgated  by  authority  must  always 
have  ite  due  weight  in  those  cases 
where  it  was  intended  to  apply — 
obviously  not  when  there  is  no  donbt 
as  to  the  fact  of  the  non-commissioned 
officer  not  being  in  the  execution  of 
his  office — to  instance  a  case  which  has 
occurred — when  in  the  act  of  attempt- 
ing to  commit  a  felony  when  on  duty 
with  his  regiment. 

Probably  no  more  is  intended  by  this 
ruling  than  that  it  is  not  necessary  that 
the  non-commissioned  officer  should  be 
in  the  active  discharge  of  his  duty ; 
and  that,  for  example,  a  corporal 
asleep  in  the  barrack  room  or  tent  of 
tile  squad  of  which  he  was  in  charge, 
and  becoming  the  object  of  violence, 
should  be  within  the  protection  of  the 
article. 

(4)  Private  Henry  Hamilton,  62nd 
Regimentp  was    found    guilty   by  a 
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ments;  and  to  private  soldiers  holding  lance  rank  (5)  as  Art.  37. 
bombardiers  or  corporals.     It  is,  however,  an  inseparable  acting  bombor- 

'■  '  ^  diers,  and  lance 

part  of  the  graver  o£fence  contemplated  by  this  article,  that  corporaia. 
the  violence  be  offered  to  a  superior  officer  in  the  execution  The  execution 
of  hie  ojffice.     To  subject  an  offender,  therefore,  to  the  grave  an  inseparable 
punishments  contemplated  by  it,  it  is  necessary,  not  only  to  of  the  crime. 
prove  that  the  violence  was  offered  to  or  used  against  the 
superior  vn  the  execution  of  his  ofjice^  but  also,  that  this 
circumstance  should  be  specifically  alleged  in  the  charge, 
or,  at  the  leasts  that  facts  should  be  set  forth,  from  which  it 
might  be  collected.   The  omission  of  this  allegation,  in  a  very 
aggravated  case  [§406],  caused  the  revision  of  a  sentence 
and  the  substitution  of  corporal  for  capital  punishment. 

174.  There  would  be  some  difficulty  in  accurately  defining 
what  is  meant  by  being  in  the  execution  of  his  office,  which  Execution  of 
was  not  necessary  to  the  offence,  as  specified  in  some  of  the  ^  ^ ' 
early  mutiny  acts,  and  the  still  earlier  articles  of  war.  Un- 
questionably an  officer  would  be  in  the  execution  of  his 
office,  whether  the  act  of  duty  was  a  prescribed  duty,  or  a 
duly  arising  out  of  the  exigency  of  the  moment.  For  ex- 
ample, to  use  a  familiar  illustration,  an  officer  seeing  a 
soldier  out  of  quarters  after  hours,  or  improperly  dressed  in 
a  town,  or  transgressing  against  any  order  or  custom  of  the* 
service,  would  be  in  the  execution  of  his  duty,  and  therefore 
of  his  ofiBce,  in  ordering  the  soldier  to  his  barracks,  or 
directing  such  steps  as  may  be  necessary.  It  would  perhaps 
be  going  too  far  to  assert,  that  an  officer  present  with  his 
regiment  is  perpetually  on  duty,  and  consequently  in  the 
execution  of  his  office,  because  it  may  Ks  imagined  that,  in 
social  intercourse,  violence  may  be  offered  to  a  superior, 
which  clearly  could  not  be  charged  under  this  article,  though 
it  is  equally  clear  that  it  is  the  duty  of  all  officers  to  quell 
all  quarrels,  frays,  and  disorders ;  and  consequently,  if  at  the 

general  court  martial  at  Aldershot  on  and  under  all   circumstances    while 

the  28th  April,  1865,  of  haying,  when  holding  the  lance  rank,  to  be  regarded 

undergoingmedicalinfipection,"  struck  and  denominated  as  a  non-commis- 

vith  his  fist  Suigeon  Ma^or  J.  Ewing,  sioned  officer  for  the  time  being,  and 

being  his  superior  officer,  and  in  the  that  his  authority  as  a  superior,  is,  to 

execution  of  his  office."     He  was  sen-  all  intents  and  purposes,    as  yalid, 

tenced  to  penal  servitude  for  five  years,  whilst  acting  in  the  capacity  as  cor- 

and  the  sentence  was  confirmed  by  the  poral,  as  if  he  were  a  commissioned 

Queen.  officer  of  the    regiment." — A^utant 

(5)  "I  have  it  in  command  to  say,  General^  Hone  Guards,  22nd  June, 

that  a  lance  corporal  is  in  all  situations  1 844. 
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§175 


CRIMES  AND  PUKISHHENTB. 


Art.  87. 


when  an  officer 
must  be 
conslctoedto 
be  In. 


The  rank  of 
the  officer  mutt 
be  knowr. 


In  plain 
clothes. 


mess-table,  or  in  a  private  room,  an  officer,  in  the  perform- 
ance of  this  duty,  encountered  violence  from  an  inferior,  the 
offender  might  be  exposed  to  capital  punishment,  by  alleging 
that  the  superior  officer  was  in  the  execution  of  his  office. 
Whatever  the  regulations  or  customs  of  the  service  require 
in  an  officer,  it  is  the  duty  of  the  officer  to  perform ;  and 
whenever  the  good  of  the  service  requires  that  he  should 
interfere,  it  is  his  duty  to  interfere :  in  such  cases  the  officer 
is  in  the  execution  of  his  office,  and  entitled  to  the  protec- 
tion of  the  law.  No  officer,  of  any  standing,  will  be  under 
any  difficulty  in  deciding  whether  an  officer  was  in  the  per- 
formance of  his  duty  upon  any  given  or  assumed  occasion. 
Were  an  officer  in  the  execution  of  accidental  or  general 
duty,  he  would  undoubtedly  be  in  the  execution  of  his  office. 
But  if  a  doubt  exist  on  this  point,  the  offence  cannot  be 
capital,  but  is  punishable  under  the  forty-first  article,  as  now 
enlarged,  as  it  was  before  under  the  article  '^  All  Crimea  rwt 
capitaU^ 

175.  It  may  be  observed  that  to  constitute  this  offence,  it 
must  appear  that  the  offender  was  aware  of  the  rank  or  su- 
periority of  the  superior.  A  case  has  arisen  in  which  it  has 
been  asked :  Can  an  officer  be  in  the  execution  of  his  office 
in  plain  clothes  ?  No  military  man,  of  any  experience  and 
reflection,  will  hesitate  to  answer,  that  an  officer  may  be  in  the 
execution  of  his  office  in  plain  clothes.  We  will  assume  a  case, 
which  has,  in  our  own  experience,  repeatedly  occurred  ;  it  may 
serve  to  exemplify  ^  point  on  which  it  may  be  desirable  to 
leave  no  doubt.  We  will  suppose  an  officer  returning  from 
shooting  or  boating'of  course  in  anything  but  regimentals, — 
that  he  encounters  a  soldier  of  his  regiment  or  company  com- 
mitting some  flagrant  breach  of  good  order ;  it  is  unques- 
tionably his  duty  to  interfere,  and  to  order  that  soldier  to 
desist  or  to  go  forthwith  to  his  quarters.  The  soldier 
knowing  his  officer  and  drawing  his  side  arms  on  him,  or 
in  any  other  manner  offering  him  violence,  would  expose 
himself  to  the  capital  charge  of  offering  violence  to  his 
superior  officer  in  the  execution  of  his  office.  There 
is  this  difference  between  plain  clothes  and  regimentals; 
there  would  be  no  occasion  to  establish  by  proof  that  the 
soldier  had  a  knowledge  of  his  officer,  the  officer  being  in 
regimentals ;  it  would  be  presumed,  until  the  contrary  was 
shown :  whereas,  were  the  officer  in  plain  clothes,  it  would 
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be  indispensably  necessary  to  show  that  the  soldier,  at  the  Art.  sr, 
time  he  offered  the  violence,  was  aware  that  it  was  directed 
ag^ainst  his  superior  officer.  (1) 

176.  The  latter  part  of  this  article  was  added  in  1846 ;  Tioience 
and  it  may  be  remarked  that  it  defines  the  only  offence,  ormiiuaty 
conunitted  within  the  prison,  for  which  soldiers  confined  in  prison^  i/ 
military  prisons  are  liable  to  be  brought  to  trial  by  court  pxison. 
martial.  (2)  The  violence  which  the  article  provides  against,  Theartide 
must  be  directed  against  a  visitor  or  other  military  officer :  ^JSm  Se*"^ 
other  acts  of  violence  are  otherwise  dealt  with,  and  are  not  ^tbjmadf 
cognizable  by  military  law,  as  the  whole  of  the  officers  of  lS3u^^w, 
the  prisons,  when  practicable,  are  purposely  taken  from  the 
retired  and  pension  list,  and  considered  as  on  a  civil  estab- 
lishment. (3) 

177*  This  offence  may  also  be  dealt  with  in  a  more  sum-  ooncnnvat 
maiy  way  by  a  board  of  visitors,  who  have  power  to  enqmre  bouti  of 
upon  oath  in  the  presence  of  the  prisoner,  and  may  sentence 
him  to  twenty-eight  days'  close  confinement,  on  bread  and 
water  for  seven  days,  and  to  be  divided  into  periods  of  seven 
days  in  a  dark  cell,  and  seven  days  in  a  light  cell,  alter- 
nately ;  and  in  addition  to  corporal  punishment  not  exceed- 
ing fiity  lashes.  (4) 

178.  A.W.  38,  §169. — Some  additional  remarks  as  to  the  maobeyiog  of 

A.%^j|      In  ■■fill 

limitation  of  the  terms  of  this  article,  with  reference  to  the  oommand  of 
lawfulness  of  the  command,  will  be  offered  under  the  head  '^^     ' 
of  a  defence  which  pleads,  or  is  grounded  on,  inevitable 
necessity;  [§595]  but  the  consequence  which  was  attached 
to  the  absence  of  any  such  qualifying  epithet  will  be  seen  by  The  law  t^ 
a  protest  which  was  entered  on  the  journals  by  some  of  the  j^uut^n 
lords,  who  were  in  the  minority  when  the  mutiny  bill  was  *******'"™'* 
read  the  third  time  on  the  25th  March,  1717.  (5)     After  mnBtharo 
other  reasons  for  being  dissentient,  they  add  that  (6)  « the  SS^S^nd 
soldiers  are  obliged  to  obey  the  military  orders  of  their 

(1)  If  a  guard  were  at  hand  and    tary  Vnaona.     War  OfSce,  let  Jan. 
cucmnstanees  admitted  delay,  it  might     1847f  pp.  10,  25. 

he  better,  before  interfering,  to  resort  (AJ  M.P.R.175, 10. 

to  the  guard ;  which  would  most  cer-  (6)  The  old  mutiny  act  expired  that 

tainly  be  the  coune  adopted  by  an  day,  and  immediately  on  its  being 

ofReer  in  plain  clothes,  who  might  see  passed  by  the  Lords,  the  King  came 

nen  of  anoUier  regiment  committing  a  down  to  the  house,  and  passed  it  in 

disorder.  person. 

(2)  Cire.  Mem.,  23rd  Nor.  1849.  (6)  Journals,  H.  L.  zx.  431. 

(3)  Beporta  of  Conunittee  on  Hili' 


B2 


§179 


CRIMES  AlO)  PUNISHMENTS. 


within  tbe 
oofinpBnof 
tbo  Uw» 


■nd  this  la  now 

SPOOliLBQ* 


BxpnH  refpsal 
to  obey,  not 
neoesnzy  to  the 
oflBncOy 


bnt  tlicraninsb 
be  intentional 
diangMdof 
■athozlty. 


Beaertloa 
dlatingoiahed 
from  absence 
wltliont  leave ; 


defined  to  be 
iU#(nd  abaenoe 
from  dnty,  not 
only  withont 
leAve,  but  rIso 
with  an  inten- 
tion of  not 


superior  officers,  under  penalty  of  being  sentenced  by  a 
court  martial  to  suffer  death  for  his  (sic)  disobedience ;  and 
that  without  any  limitation  or  restriction,  whether  such 
orders  are  agreeable  to  the  laws  of  the  realm  or  not ;  when, 
by  the  fundamental  laws  thereof,  the  commands  and  orders 
of  the  crown  (the  supreme  authority)  are  bound  and  re- 
strained within  the  compass  of  the  law,  and  no  person  is 
obliged  to  obey  any  such  order  or  command,  if  it  be  illegal, 
and  is  punishable  by  law  if  he  does,  notwithstanding  any 
such  order  or  command,  though  from  the  King."  This 
limitation,  which  must  always  have  been  the  implied  in- 
tention of  the  law,  was  expressed  by  the  insertion  of  the 
word  **  lawful"  in  the  mutiny  act  of  1718,  and  has  obviated 
any  misunderstanding  of  its  true  meaning  in  this  respect. 
But  the  wording  of  the  mutiny  act  and  the  corresponding 
article  as  thus  altered,  <<  refuse  to  obey  any  lawful  com- 
mand," left  room  for  a  question  whether  they  extended  to 
disobedience,  unaccompanied  by  an  express  refusal ;  and  this 
again  was  altered  in  1749,  to  the  existing  form,  '<  disobey 
the  lawful  command."  This  emends  to  every  act  of  direct 
disobedience,  whether  active  or  passive,  but  the  capital 
offence  is  not  complete  by  mere  neglect  or  forgetfulness* 
There  must  be  an  intentional  disobedience  or  defiance  of 
authority,  although  not  necessarily  expressed  in  words.  The 
offence  contemplated  by  the  article  appears  to  be  the  wilful 
disobedience  of  a  personal  order  to  do,  or  not  to  do,  a  par- 
ticular act,  or  an  order  addressed  to  officers  or  soldiers  with 
reference  to  an  immediate  occasion,  as  distinguished  from 
general  regulations  or  standing  orders.  '^  Neglecting  to  obey 
garrison  or  other  orders  "  is  an  offence  of  a  less  aggravated 
nature,  noticed  in  the  seventy-fifth  article. 

179.  A,W.  46,  §  169. — ^With  respect  to  desertion,  it  is  very 
necessary  to  obseire,  that  an  essential  and  important  dif- 
ference exists  between  this  offence  and  that  of  absence  with- 
out leave.  The  intention — ^whether  to  return,  or  not  to 
return — ^is  the  criterion  by  which  to  distinguish  between 
them. 

180.  Desertion  is  the  absence  without  leave  of  an  officer 
or  soldier  from  his  regiment  or  corps,  or  from  the  place 
where  his  duty  requires  him  to  be,  with  an  int&nMon  of  not 
returning^    The  illegal  absence  may  arise— -for  examph 
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either  from   his  vrilful  departure  without  leave  from  the  Dxnatnov. 
regiment,  detachment,  or  corps  to  which  he  belongs,  or 
may  have  been  attached,  vdth  an  vntentian  not  to  return ; —  or  an  intention 
or  from  his  wilful  and  continued  absence,  an  intention  of  having  been 
not  retummg  being  evinced,  though  the  departure  might 
have  been  with  leave,  as  when  a  soldier  deserts  on  expi- 
ration of  his  pass  or  furlough ; — or  attributable,  in  the  first 
instance,  to  a  cause  not  under  the  control  of  the  offender,  as 
when  taken  prisoner  by  the  enemy's  advanced  parties,  and 
thus  separated  from  his  corps.    In  every  case,  the  absence  The  intention 
of  an  intention  or  disposition  to  return  (of  the  ani/mua  re--  thatwuchaioiie 
vertendij  as  it  is  called)  is  the  difference  which  is  essential  the  crime. 
to,  and  constitutes,  desertion;  and  this,  even  though  the 
deserter  may  have  subsequently  surrendered  himself — which 
circumstance  may  indeed  weigh  in  the  apportionment  of 
punishment,  but  cannot  countervail  against  conclusive  evi- 
dence in  support  of  the  charge. 

1 8 1.  The  mutiny  act  provides  that  any  non-commissioned  ProriBion 

•*  ^  *'  as  to  deeerteis 

officer  or  soldier  belonging  to  any  regiment  or  corps,  who  re-eniiating, 
shall,  without  having  first  obtained  his  discharge,  enlist  in 
any  other  regiment  or  corps,  may  be  deemed  to  have  de- 
serted, and  be  liable  to  be  punished  accordingly.  (7)    The 
forty-ninth  article  of  war  contains  corresponding  clauses,  and 
also,  as  amended  in  1860,  makes  a  provision  in  a  most  prac-  and  their  trial, 
tical  and  intelligible  form,  that  any  number  of  charges  of  more  instances 
desertion  may  form  the  subject  of  a  single  arraignment. 

182.  The  evidence  to  support  the  charge  of  desertion  ETidenoeto 
must  always  vary :  the  intention  may  be  proved  by  direct  or  chugeof  de- 
circumstantial  evidence ;  it  may  be  inferred  or  presumed  ^^  dream- 
JTom  the  length  of  absence,  the  prisoner  offering  no  proof  to  to  show  that  the 
the  contrary.  In  every  case,  however,  proof  must  be  adduced  abandonment  of 
sufficient  to  iead  the  court  to  the  conclusion  that  the  ac- 
cused either  had  no  intention  of  returning  or  rejoining  his 

corps  at  the  time  he  absented  himself,  or  at  the  period  when 
the  obstacles  to  his  return  might  have  ceased,  or  else  that 
he  had  given  up  such  intention.    It  is  impossible  to  lay 

(7)  M.A.I6.    A.W.  42.    jSSm  §  ISS.  This  section  also  provides  an  alterna- 

7he  fiftieth  section  of  the  mntiny  act,  tiTe,  which  the  secretiuy  of  state  for 

as  altered  in  the  year  1875,  extends  war  may  adopt  in  the  case  of  militia- 

this   prorision   to    the    reserve   and  men  who  confess  desertion.    See  (^R. 

auxiliary  forces;  and  renders  offen-  &6,p.63. 
46n  lishle  to  be  tried  for  desertion. 

o3 
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CRIMES  AND  FUNISHMEKTS. 
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down  any  particular  time  (8)  of  absence  which  may  constitute 
a  proof  of  the  intention  to  desert.  Illegal  absence  for  a  con- 
siderable time  is  pri/ma  fade  evidence  of  intention  not  to 
retmn ;  if  extending  to  twenty-one  days,  in  the  case  of  a 
soldier,  it  may  be  proved  by  the  record  of  the  court  of 
enquiry,  which  [§  347]  is  then  assembled,  and,  by  an  excep- 
tional provision  in  the  articles  of  war,  receives  evidence  on 
oath ;  but  it  is  competent  to  the  party  accused  in  every  case 
to  bring  in  proof  acts,  or  circumstances,  implying  a  con- 
trary intention.  On  the  other  hand,  sufficient  evidence  of 
an  intention  to  desert  may  be  afforded  by  absence  for  a 
very  considerable  time,  or  by  absence  however  short,  if 
attended  by  circumstances  evincing  an  intention  permanently 
to  abandon,  or  withdraw  from,  the  regiment  or  corps,  aa 
stepping  into  a  boat,  or  taking  measures  to  procure  the 
means  of  crossing  a  frontier  river ;  or  by  eAlisting  or  offering 
to  enlist,  when  disguised,  in  another  corps  ;  or  by  embarking" 
for  a  distant  part  of  the  world,  or  embarking  for  a  neigh- 
bouring port;  or  taking  a  place  in  a  coach,  the  offender 
having  no  object  in  view  which  may  tend  to  account  for  the 
dereliction  of  duty  and  lead  to  the  belief  that  a  temporary 
absence  only  was  intended. 

183.  Neither  can  desertion  invariably  be  judged  by  dis- 
tance ;  a  soldier  may  absent  himself  without  leave  and  depart 
to  a  very  considerable  distance,  and  yet  the  evidence  of  an 
intention  to  return  may  be  clear ;  whereas,  he  may  scarcely* 
quit  the  camp  or  barrack-yard,  and  the  evidence  of  desertion 
may  be  complete,  as  if  a  soldier  were  detected  in  passing 
through  the  outposts  clandestinely ;  or  crossing  a  frontier  ; 


*  (8)  The  forty-third  article  of  war 
has  lor  many  years  contained  an  er- 
pLk^  provision,  that  soldiers  "tried 
for  desertion**  may  nevertheless  be 
found  guilty  of  ahaence  without  leave. 
The  article,  as  it  used  to  stand,  had 
been  too  often  misconstrued.  It  was 
not  intended,  most  certainly,  to  define 
the  period,  which  should  be  conclusive 
proof  of  desertion,  by  providing  that 
a  regimental  court  martial  should  not 
try  a  soldier  for  absence  without  leave, 
if  the  abeence  had  exceeded  twenty-one 
days,  and  by  directing,  as  it  did  before 
1871,  that  in  this  case  the  offender 
should  be  tried  for  desertion^  The 
question  of  the  intention  of  the  priso- 
ner to  desert  or  no/,  is  clearly  a  matte^ 


for  the  determination  of  the  court, 
judging  from  the  facts  before  tiiem ; 
and  undoubtedly,  if  .they  are  of  opi* 
nion  that  there  was  not  an  intention 
to  desert,  they  ought  then  to  find  the 
prisoner  guilty  of  being  absent  without 
leave,  a  minor  offence  necessarily  in- 
cluded in  the  grave  charge  of  desertion. 
Justice,  no  less  than  sound  policy^ 
would  seem  equally  concerned  in  mark- 
ing this  difference,  and  whilst  awarding 
a  sufficient,  possibly  the  same,  punish- 
ment, for  the  breach  of  discipline  in' 
either  case,  to  reserve  the  penalties 
inseparable  from  a  conviction  of  de- 
sertion and  the  moral  stigma  attend- 
ing it,  for  those  cases  only  where  tbe^ 
qnme  shall  be  clearly  made  out. 
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or  taken  in  disguise,  with  letters  on  his  person  indicating  the  dxbxetion. 
intention,  although  he  may  have  gone  a  few  paces  only  in 
furtherance  of  his  design.  The  perpetration  of  any  heinous 
crime,  coupled  with  absence  without  leave  and  the  forcible 
capture  of  the  offender — though  the  absence  be  of  very  short 
duration,  and  the  distance  inconsiderable — may  lead  to  the 
belief  that  the  prisoner  had  no  intention  of  returning.  The 
fiftieth  article  of  war,  which  provides  for  the  punishment  of 
a  soldier  found  more  than  one  mile  from  the  camp,  without 
leave  in  writing,  has  no  reference  whatever  to  the  crime  of 
desertion,  except  perhaps  as  it  may  be  intended  to  obviate 
ficiUties  for  it,  though  it  has  been  most  unaccountably  con- 
sidered a  sort  of  definition  of  that  offence.  The  article  is, 
however,  of  very  ancient  standing,  and  appears  to  have  been 
framed  chiefly  to  prevent  marauding,  by  checking  inclination 
to  straggle  at  great  distances  from  camp  during  the  time 
soldiers  may  be  unemployed,  and  when  they  may  be  lawfully 
absent. 

184.  It  is  scarcely  necessary  to  remark  that  where  the  Prisoner  nuy 
proof  amounts  only  to  absence  without  leave,  however  aggra--  of  desertion, 
vated,  the  offender,  although  charged  with  desertion,  ought  withoatieare 
not  to  be  exposed  to  the  forfeitures  consequent  on  a  con-  where  deKition 
viction  of  desertion,  and  must,  as  specially  provided  by  the 
forty-third  article  of  war,  be  found  guilty  of  the  minor 

crime,   absence  without  leave,  and  receive  judgment  ac- 
cordingly. 

185.  It  must  be  borne  in  mind,  that,  as  already  men-  VottsSJbanot 

former  eerrloe 

tioned,  [§139]  a  soldier  found  guilty  of  desertion,   such  inaepwabie 
finding  having  been  confirmed,  thereupon  forfeits  any  medals  tionof  desertton 
or  decorations  and  all  advantages  which  might  have  other- 
wise accrued  from  the  length  of  his  former  service,  in  ad- 
dition to  any  punishment  the  court  may  award  ;(1)  and 
moreover  forfeits  his  regular  pay  for  the  day  or  days  during 
which  he  may  have  been  absent,  which  last  forfeiture  is  Forfeitures  con- 
alone  incurred  upon  conviction  of  absence  without  leave.  (2)  S^j^or^taenoe 

186.  These  forfeitures  are  consequent  on,  and  inseparable  ^*^^'^^» 
from,  conviction.     The  moment  the  sentence  is  complete  by 

the  confirmation  of  the  superior  authority,  the  soldier  incurs 
the  penalty,  and  it  is  not  in  the  discretion  of  an  officer 

( 1 )  A.W.  1 68.   The  court  may  award    from  future  senrice.   A. W.  1 1 7. 
the  forfeiture  of  adrantages  ariBing        (2)  A.W.172,  B.W.684. 
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confirming  the  sentence  to  remit  it.  Although  the  forfeitures 
spring  from  the  finding,  yet  they  do  not,  in  any  circum* 
stances,  depend  in  any  degree  on  the  sentence.  It  would 
therefore  be,  not  only  an  act  of  supererogation  in  a  court 
martial  to  notice  these  forfeitures  in  its  sentence,  but  an 
impotent  and  intrusive  assumption  of  jurisdiction. 

1 87.  In  connection  with  the  forfeitures  consequent  on  con- 
viction of  desertion,  it  may  be  mentioned  that  by  an  ad- 
dition to  the  fifty-fourth  section  of  the  mutiny  act  in  1867, 
it  was  provided  that,  "  upon  the  conviction  by  court  martial 
of  any  soldier  of  the  crime  of  desertion,  the  officer  com- 
manding-in-chief Her  Majesty's  forces  may,  and  if  the 
court  martial  has  been  held  at  a  foreign  station  the  officer 
commanding-in-chief  Her  Majesty's  forces  at  such  foreign 
station  may,  order  such  soldier  to  serve  in  any  regiment  or 
corps."  (3) 

188.  In  cases  of  fraudulent  re-enlistment  the  court  may 
sentence  the  deserter  to  be  put  under  stoppages  of  pay  until 
he  shall  have  made  good  any  bounty  or  free  kit  fraudulently 
obtained  by  him  by  desertion  from  his  corps  and  enlisting 
in  some  other  corps  or  the  militia.  (4) 

189.  Desertion,  however  short  the  period  of  absence,  is 
not  in  any  circumstances  cognizable  by  a  regimental  court 
martial.  Absence  without  leave,  when  the  absence  (if 
[§191]  wilful)  has  exceeded  twenty-one  days,  (5)  cannot  be 
tried  by  a  regimental  court  martial  without  the  permission 


(3)  A.W.42.    See  $  ISln,  193fi. 

(4)  A.W.130.  The  Queen's  Kegu- 
Jations  of  1859  (p.  225)  directed  that 
in  cases  of  fiauaulent  re-enlistment, 
the  amount  of  bounty  and  of  the  free 
kit  a  soldier  may  obtain  thereby  was 
to  be  'specified  m  the  charge.  It  is 
so  specified  in  the  forms  of  chai^ges. 
Q.R.  App.  C.  10. 

(5)  In  those  cases  where  the  soldier 
may  hare  been  committed  by  a  ma- 
gistrate on  a  charge  of  desertion,  this 
period  must  be  calculated  up  to  the 
day  on  which  he  surrendered  himself 
or  WHS  apprehended.  It  rarely  happens 
that  personal  evidence  of  that  date  can 
be  given  before  a  court  martial,  but 
the  34th  section  of  the  mutiny  act,  as 
amended  in  1863,  provides  documen- 
tary evidence. 

The  principle,  so  advantageously  ad- 
mitted in  maldng  the  record  of  the 


court  of  enquiry,  as  to  the  illegal 
absence  of  a  soldier,  evidence  upon 
his  trial  for  desertion  (A.W.I 67,  §347) 
was  then  extended  to  meet  the  require- 
ments of  this  case  also ;  and  the  de- 
scription  return,  which  the  justice  is 
required  to  transmit  to  the  secretary 
of  state  for  war  (but  not  a  copy  duly 
authenticated)  was  declared  sufficient 
evidence,  in  the  absence  of  proof  to  the 
contrary,  of  the  &ct  of  the  apprehen- 
sion or  voluntary  surrender,  of  the 
date  of  committal,  and  as  to  whether 
the  person  committed  as  a  deserter  ad- 
mitted or  denied  that  he  belonged  to 
the  service. 

Now  that  this  alteration  has  been 
introduced,  it  becomes  doubly  **  im- 
portant for  the  interest  of  the  "  priso- 
ner that  the  form  of  return  of  persons 
committed  on  a  charge  of  desertion  in 
the  schedule  of  the  mutiny  act,  should 
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of  the  officer  commandiog  the  brigade  district  or  garrison;  aUmtabovviiTB, 

but  must  be  tried  by  a  general  or  district  court  martial.  (6)  the^bommimJu^ 

General  officers  alone  can  dispense  with  a  court  martial  when  pei^iion, 
the  absence  has  exceeded  five  days.  (7) 

190.  It  has  been  laid  down,  on  the  highest  authority,  (8)  j^Ji^JSJJ, 
that  ^  the  period  of  detention  in  prison  "  [when  conunitted 

on  a  charge  of  desertion]  ^^  cannot  be  reckoned  as  a  portion 
of  the  time  he  has  been  milfuUy  and  (consequently)  illegally 
absent  from  his  duty."  It  was  pointed  out  at  the  same 
time  that  the  duration  of  the  illegal  absence  should  clearly 
appear  on  the  face  of  the  charge. 

191.  When  the  circumstances  do  not  indicate  an  intention  neteition  or 
to  desert,  a  soldier  can  only  be  tried  for  the  minor  offence  leave  chaxg«d 
of  absence  without  leave,  even  though  a  court  of  enquiry  facts,  without 
may  have  recorded  his  absence  for  twenty-one  days.  time. 

192.  The  forty-seventh  article  of  war  empowers  the  com-  Trial  of  Bouier 
mander  in  chief,  at  home  or  abroad,  to  dispense,  in  any  maybedispenaed 
case,  with  the  trial  of  a  soldier  confessing  desertion,  the  <»»  by  com. 
soldier  ^Hhereupon"  becoming  subject  to  the   forfeitures 
consequent  on  a  conviction  of  desertion.  (9)    Before  1841, 

the  trial  was  imperativej  after  a  regimental  board  [§347] 
had  been  held  to  record  the  illegal  absence. 

193.  A  recruit  also  having  been  attested  or  received  pay  Becnits 
other  than  enlisting  money,  (10)  and  deserting  before  joining  b^ze  joining 
his  regiment  or  corps,  on  being  apprehended,  and  conmiitted  orcozps,     ^ 
for  such  desertion  by  any  justice  of  the  peace  upon  the  testi- 
mony of  one  or  more  witnesses  upon  oath,  or  upon  his  own 

be  amended  so  as  not  to  lead  to  ai>  reckoned  as  days  for  this  puipose." — 

admission  of  "  desertion  **  by  a  prisoner  Note^  ib. 

goiltj  of  simple  "  illegal  absence/'  but  (8)  Letter,  A(^utant  General,  Horse 

not  alire  to  the  importance  of  the  Guards,  10th  March,  1840. 

distinction. — See  §9d7n,  993.  (9)  Until  the  article  was  altered  in 

(6)  A.W.136.  Previous  to  the  omis-  1866,  the  commander  in  chief  was 
sion  from  the  articles  of  war  of  1871  enabled  to  dispense  with  the  trial  of 
of  a  provision  to  that  effect,  absence  any  soldier  for  desertion,  if  there 
without  leave  for  twenty-one  days  were  "special  circumstances  to  justify 
was  tried  as  desertion  by  a  superior  such  dispensation,"  without  any  such 
court  unless  permission  was  given  consequent  forfeitur«^s. — As  to  militia- 
for  the  trial  as  absence  without  leave  men,  &c.  enlisting  in  the  regular  forces, 
by  a  regimental  court  martial. — See  see  §181(7). 

§182».  (10)  liecruits,    absconding    before 

(7)  Q.R.iS.6^.25.  "  Though  the  ab-  they  have  been  attested,  or  received 
aence  may  not  amount  to  an  entire  day  pay,  are  not  triable  by  court  martial 
of  24  hours,  the  day  on  which  the  [§  66] ;  but  are  punishable  as  rogues 
soldier  absents  himself  and  the  day  on  and  vagabonds. — M.A.47. 

vhieh  he  returns  are  equaUy  to  be 
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confession,  forfeits  his  personal  bounty,  and  is  liable  to  be 
transferred  to  any  regiment  or  corps  or  depot  nearest  to  tbe 
place  where  he  shall  have  been  apprehended,  or  to  any  other 
regiment  or  corps  to  which  Her  Majesty  may  deem  it  more 
desirable  that  he  should  be  transferred.  (11)  Deserters  thus 
transferred  are  not  ^^  liable  to  other  punishment  for  the 
offence,  or  to  any  other  penalty  except  the  forfeiture  of  their 
personal  bounty/'  (1) 

194.  A.W.  51,  §  169. — The  military  offence,  defined  in  this 
article,  amounts  to  an  overt  act  of  treason.  The  words  in  the 
latter  part  of  this  article,  relievmg  with  Tooney,  victuals  or 
ammunition^  or  knowingly  harbouring  or  protecting  an 
enemy,  are  not  expressed  in  the  mutiny  act,  but  no  better 
proof  could  be  required  of  holding  correspondence  with  an 
enemy, — ^the  offence  which  is  specified  in  the  mutiny  act, — 
than  relieving  him  by  money,  victuals,  or  ammunition,  or 
by  harbouring  or  protecting  him.  The  distinction  is,  how- 
ever, made  in  the  article  of  war,  and  is,  therefore,  to  be 
noticed  here  ;  and  also  that  rebels  are  included  in  enemy,  as 
used  in  the  article,  where  the  mutiny  act  is  worded  ''  any 
rebel  or  enemy  of  Her  Majesty." 

195.  A.  W.  52,  §  169. — This  article  combines  two  of  the  old 
articles  of  war ;  the  first  paragraph,  as  it  now  stands,  relates 
to  personal  misbehaviour,  and  the  shameful  abandoning  or 
delivering  up  any  garrison,  fortress,  post  or  guard;  the 
second,  to  compelling  or  inducing  others  to  misbehave. 
Misbehaviour  before  the  enemy  is  generally  deemed  synony- 
mous with  cowardice ;  but  that  there  is  an  essential  differ- 
ence, appears  from  the  approved  sentence  of  the  court 
martial  on  Captain  Barnes,  2nd  battalion,  89th  regiment ; 

(11)  The  Queen's  Kegulations  ('S.19,  commanding  may  order  the  person  so 

jp.S)  point  out  that  the  recruit "  may  be  committed  to  be  transferred,  providing, 

ordered  to  serve  without  attestation."  moreover,    that   he  *'  shall    also    be 

The  receipt  of  pay  is  legally  sufficient,  liable  after  such  transfer  of  service  to 

§  65n.  be  tried  and  punished  as  a  deserter." 

(1)  M.A.36.  *' Punishment**  as  here  This  might  have  been  supposed  to 
used  refers  to  compulsory  transfer,  and  have  been  a  mere  mistake,  except  that 
in  many  cases  it  is  no  doubt  felt  as  a  the  clause  has  remained  unaltered  for 
very  serious  punishment.  The  fact  that  so  many  years, — the  only  case  where 
it  is  so  regarded  by  the  legislature  the  law  has  made  provision  for  an  un- 
makes a  provision  which  was  added  to  convicted  prisoner  being  punished  first 
the  34th  section  of  the  mutiny  act  in  and  tried  afterwards,  and  then  again 
1863  all  the  more  peculiar.  It  pro-  punished,  if  found  guilty  of  the  offence 
rides  that,  on  committal  "as  a  de-  for  which  he  was  in  the  first  instance 
serter" — not  on  conviction  of  the  committed  in  order  to  being  "pro- 
crime  of  desertion  as  elsewhere  pro-  ceeded  against  according  to  law." 
Tided  [§187]— the  general  or  officer 
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he  was  charged  '^  vdth  misbehaving  himself  before  the  Ajt.  52. 
enemy,  in  the  expedition  under  the  command  of  Major 
General  Lord  Blaney,  in  the  month  of  October,  1810,"  upon 
which  charge  the  court  '^  was  of  opinion,  that  the  prisoner 
was  so  far  guilty  of  misbehaving  before  the  enemy,  inasmuch 
as  he  was  not  with  his  company  at  the  moment  of  the  general 
retreat;  but  in  consequence  of  the  good  conduct  of  the 
prisoner,  previous  to  the  retreat,  the  court  did  not  find  him 
guilty  of  personal  cowardice.  The  court,  therefore,  sentenced 
him  to  be  cashiered,  but  at  the  same  time  humbly  presumed 
to  recommend  him  as  an  object  of  clemency  to  His  Boyal 
Highness  the  Prince  Begent."  (2)  That  the  slightest  shadow 
of  cowardice  could  not  attach  to  the  absence  of  Captain 
Barnes,  highly  culpable  as  it  appears,  from  the  sentence,  to 
have  been,  is  evident  from  the  reconmiendations  of  the  court, 
the  mitigation  (3)  by  the  Prince  Regent  of  the  sentence 
awarded  him,  and  his  subsequent  restoration  to  his  rank  in 
tbe  44th  regiment. 

196.  Next  as  to  the  term  ''shamefully  abandon." — ^The  shamefoiiy 
broad  and  general  maxim  is,  and  ever  has  been,  that  a  post  a*pS^°^^ 
must  be  defended  to  the  last  extremity,  and  that  so  long  as 
any  expedient  remains  unattempted,  or  any  rational  hope  of 
defence  exists,  it  is  criminal  to  abandon  or  deliver  it  up ; 
and  that  to  surrender  a  post,  when  not  justified  by  necessity, 
is  shamefully  to  abandon  or  deliver  it  up.  But  what  is  the 
last  extremity  ?  When  does  that  inevitable  necessity  arise 
which  amounts  to  a  justification  ?  There  are  no  orders  in 
the  British  service,  not  obsolete,  which  can  be  referred  to  in 
replying  to  these  questions.  The  abandonment  of  a  post  in 
the  field  can  only  be  judged  by  the  particular  attendant  cir- 
cumstances ;  but  with  respect  to  places  of  strength,  there  are 
fixed  principles  which  may  guide  the  judgment.  They  are 
very  distinctly  traceable  in  "  the  laws  and  ordinances  of  war  " 
for  the  parliamentary  army,  which  Mr.  Samuel  considers, 
and  this  must  be  admitted,  admirably  calculated,  so  far  as 
they  go,  to  elucidate  the  subject.  The  article,  as  first  put 
forth  in  1642,  was  verbatim  the  same  with  the  corresponding 

(2)  G.0.213.  discretion  of  the  court;  but  it  must  be 

(3)  See  §116. — It  may  be  remarked,  remembered  that  His  Majest/s  plea- 
fts  to  this  sentence,  which  was  approved  sure,  as  to  the  inexpediency  of  such 
by  the  Prince  Begent,  that  a  recom-  proceeding,  had  not  then  been  made 
mendation  to  mercy  is  included  in  the  known. 

sentence,  which  was  awarded  in  the 
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Art.  52.  article  established  for  the  King's  army  by  the  Earl  of  North- 

umberland in  1640 :  '^  If  any  town,  castle,  or  fort  be  yielded 
np  vrithout  the  utTnost  Tieceaaity^  the  governor  thereof  shall 
be  punished  with  death."  This  was  enlarged  in  1643  aa 
follows :  *'  And  withal  to  know  in  what  case  and  circum- 
stances,  a  governor  and  the  miUtia  of  the  garrison  may  be 
blameless  for  the  surrendering  of  a  town,  castle,  or  fort,  it  is 
hereby  expressly  signified:  That,^r«^,  they  are  to  prove  the 
extremity  of  want  within  the  place,  inasmuch  that  no  eatable 
provision  was  left  there  for  sustenance  of  their  lives ;  Secondly j 
that  no  succour  or  relief,  in  any  probable  wise,  could  be 
hoped  for ;  Thirdly,  that  nothing  else  could  be  expected, 
but  that  within  a  short  time,  the  town,  castle,  or  fort,  with, 
all  the  garrison,  and  arms,  ammimition,  magazines  and  ap- 
purtenances in  it,  must  of  necessity  fall  into  the  hands  of 
the  enemy.  Upon  proof  of  which  forementioned  circum- 
stances, they  may  be  acquitted  in  a  council  of  war,  else  to 
be  liable  to  the  punishment  above  expressed." 
whether  197-  Mr.  Samuel(4)  quotes  an  "observation  of  a  writer  of 

£onl!atlLioti        great  military  experience,"  (5)  and  suggests  that  the  surrender 

of  a  place  cannot  be  justified,  without  "  a  previous  consulta- 
tion among  the  principal  officers,  as  to  the  possibility  of  the 
further  maintenance  of  the  place."  It  rather  accords  with 
military  ideas  in  the  present  day,  that  an  officer  in  command 
should  act  independent  of  others ;  but  his  conduct,  to  be 
justified,  must  necessarily  be  supported  by  the  opinions  of 
the  principal  officers  present.  It  is  inseparable  from  an 
active  and  energetic  defence,  that  a  governor  should  be  in 
constant  and  imrestricted  communication  with  the  superior 
officers  of  the  garrison,  the  conunanding  artillery  and  engi- 
neer officers  and  other  heads  of  departments ;  a  formal  con- 
sultation, therefore,  in  desperate  cases,  can  be  expected  to 
add  little  to  the  system  of  defence,  and  in  fact  has  seldom 

(4)  Law  Military  (1816),  p.  606.  Nicholas  Upton  also,  who  had  seen 
\bS  This  was  JVLitthew  SutcUffe,  seTeral  campaigns  in  FrancA  and  else- 
LL.D.,  and  the  work  quoted  is  ''  77m;  where  in  early  life,  ended  by  being  a 
Practice  and  Laioes  of  Armes"  (1593).  member  of  a  cathedral  chapter,  haying 
Mr.  Samuel  elsewhere  (p.  653)  quotes  been  canon  and  precentor  of  Salisbury 
from  this  work,  and  speaks  of  the  author  towards  the  middle  of  the  fifteentJi  cen- 
as  "  the  learned  ciyilian  and  judge  ad-  tury,  when  he  wrote  his  book  "  De studio 
vocate/'  but  at  the  time  he  published  it  mUiiari,** — the  first  book  on  this  sub- 
he  had  been  for  some  years  dean  of  jf>ct  by  an  Englishman,  as  Dean  Sut- 
Exeter,  and  before  tliat  archdeacon  of  clifie's  was  the  first  book  in  English. 
Taunton. 
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been  resorted  to,  but  (as  is  usually  the  object  of  councils  of  ah.  62. 
war)  to  furnish  an  excuse  for  the  execution  of  a  predetermined 
plan  of  an  unfortunate  and  unpopular  tendency.  In  the  Abandontng 
French  service,  a  governor  besieged  is  authorized  to  form  a 
conaeU  de  dSfense  (6)  composed  of  the  heads  of  departments; 
and  this  measure,  if  resorted  to  at  the  commencement  or 
during  the  progress  of  the  siege,  and  not  to  justify  capitu- 
lation, seems  preferable  to,  or  perhaps  less  objectionable  than, 
any  other  form  of  a  council  of  war ;  particularly  if,  as  in  the 
conseil  de  dSfenae,  the  opinion  of  each  individual,  on  any 
proposed  question,  be  separately  and  minutely  recorded. 
The  great  objection  to  a  council  of  war,  which  increases 
with  the  number  of  which  it  may  be  composed,  is,  that  the 
individuals  may  be  led  to  shelter  themselves,  under  the 
aggregate  opinion,  for  any  concurrence  in  an  imfavourable 
measure  which  they  may  express,  knowing  that  the  chief 
honour,  as  well  as  the  principal  responsibility  attending  the 
result  of  a  desperate  or  critical  measure,  must  attach  to  the 
authority  convoking  the  council. 

198.  The  ordinances  of  Lewis  the  Fourteenth  have  been  Rnieinthe 
adopted  by  all  the  governments  of  the  many  forms  which 

have  subsequently  wielded  the  power  of  France,  and  distinctly 
declare  the  necessity  which  can  alone  reconcile  the  surrender 
of  a  place  with  honour :  ''  Tout  commandant  de  place  forte 
ou  bastionnee,  qui  la  rendra  a  Tennemi  avant  qu'il  y  ait 
brtehe  accessible,  et  praticable  au  corps  de  la  dite  place,  et 
avant  que  le  corps  de  place  ait  soutenu  au  moins  un  assaut, 
si  toutefois  il  y  a  un  retranchement  int^rieur  derri^re  la 
brdche,  sera  puni  de  mort,  d  moina  qu'il  ne  manque  de 
munitions  ou  de  vivres."  (7) 

199.  As  to  the  use  of  the  word  post,  as  it  occurs  in  this  iceuingof 
and  other  articles,  it  may  be  observed,  that,  in  this  place,  it 

(6)  IMcret  imperial,  24  d^mbre,    of  Portiigal,  commanded  bj  a  Portii- 
1811.  guese  goTemor.  The  only  British  in  the 

(7)  The  following  extract  fromaTery  place  were  the  engineers,  the  senior  of 
raluable  work,  by  Ck>lonel  (afterwards  whom,  Captain  Patton  (the  officer  who 
LL  Oen.  Sir)  J.  T.  Jones,  B.£.,  printed  had  constructed  the  defences),  being  a 
for  private  circniation,  as  to  the  lines  man  of  peculiar  gallantry  and  firm- 
thrown  np  to  coTer  Lisbon  in  1810,  ness,  was,  by  order  of  Lord  Wellington, 
shows  the  very  happy  adoption  of  a  made  one  of  a  council  of  defence,  and 
council  of  defence,  which  perhaps  de-  any  proposition  for  surrender  was  for-' 
rired  its  value  and  importance  from  the  biaden  to  be  tendered  or  received  with- 
special  provision  made  for  its  guidance: '  out  his  name  being  signed  in  approval 
**The  garrison  of  Abrantes  was  com-  of  the  measure." 

posed  altogether  of  troops  in  the  service 
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has  reference  to  some  point  or  position,  whether  fortified  or 
not,  which  a  detachment  may  be  ordered  to  occupy,  or  which 
it  may  be  its  duty  to  defend ;  in  the  fifty-third  article  it  has 
an  indefinite  signification,  but  with  a  general  reference  to 
the  position  or  place  which  it  may  be  the  duty  of  an  officer 
or  soldier  to  be  in,  more  especially  when  under  arms;  in 
the  fifty-seventh  article,  the  re-insertion  of  **  sentinel,"  has 
rendered  it  still  more  clear  than  before  that  post  applies  to 
the  spot  on  which  a  sentry  stands  when,  on  coming  on  duty, 
he  receives  his  orders ;  or  on  which  he  is  placed,  when  the 
officer,  or  non-commissioned  officer  posting  him,  leaves  him 
to  the  observance  of  his  duties  ;  in  this  sense,  it  is  used  in 
the  general  orders  of  the  army,  when  it  is  said,  that  '<  sentinels 
are  not  to  walk  more  than  ten  yards  on  each  side  of  their 
posts."  The  word  poet  may  also  apply  to  the  whole  extent 
of  ground  specially  pointed  out  as  the  limits  of  the  walk  of  a 
sentry. 


now  aiqplicable. 


HI*  200.  The  punishments  of  death  and  penal  servitude  are 

aeiTitnde,  annexed  to  the  following  articles;  but  as  the  offences  therein 

articiM^but  not    declared  are  not  expressly  made  liable  to  such  punishments 

by  the  mutiny  act,  [§  38]  they  were  not  applicable  within 
the  United  Kingdom,  or  within  the  British  Isles,  before  1866 ; 
and  they  are  no  longer  applicable  elsewhere,  as  Her  Majesty, 
in  the  articles  of  that  and  subsequent  years,  [§  39]  was  pleased 
to  restrain  the  action  of  her  royal  prerogative  beyond  the 
seas,  [§2]  and  to  direct  that  no  one  subject  to  the  mutiny 
act  should  by  virtue  of  the  articles  of  war  be  sentenced  to 
suffer  any  punishment  extending  to  life  or  limb,  or  to 
suffer  penal  servitude  "except  for  such  crimes  as  are  ex- 
pressly declared  by  the  mutiny  act  to  be  so  punishable."  (8) 
Practically,  therefore,  the  following  offences  come  \mder  the 
head  of  ''  crimes  not  capital ; "  but  the  articles  of  war  still 
continuing  to  make  the  distinction,  (9)  they  are  here  arranged 
separately. 

A.W.  53.  Leaving  commanding  officer,  or  post,  [§  190]  to  go  in 
search  of  plunder : 

(8)  A.W.189.  article;  to  the  64th,  55th,  and  56th 

(9)  In  the  old  articles  of  war  (until  artides  beyond  the  seas;  and  the 
1829)  death  was  annexed,  without  die-  offences  declared  in  the  58th  article 
tinction  of  place,  to  the  present  63rd  were,  as  now,  limited  to  foreign  parts. 
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A.W.  54.  Treacberonslj  maldsg  known  the  watchword :  ah.  63. 

55.  Intentionallj  occaaioning  false  alarms  in  action,  camp, 
garrison,  or  quarters  :  [§  201] 

56.  Casting  away  arms  or  ammunition  in  presence  of  an 
enemy : 

58.  Employed  in  foreign  parts^  [§202]  and  doing  violence 
to  any  person  bringing  provisions  or  other  necessaries 
to  the  quarters  of  the  army:  [§  203] 
Forcing  a  safeguard  ;  [§  204] 
Breaking  into  a  house  or  cellar  for  plunder, 

201 .  il.  TT.  55,  §  200. — ^This  article  is  similar  to  the  seventy-  intntionauj 
first  article,  which  applies  only  to  the  United  Kingdom  and  SSSf^^ 
British  Isles,  except  that  false  alarms  in  action  are  now 
provided  for  by  it,  as  well  as  feilse  alarms  in  camp,  garrison, 

or  quarters.  The  word  intentioTiaUy  was  introduced  into 
the  fifty-fifth  article  in  1830,  the  effect  of  which  may  be  to 
throw  the  proof  of  intention  on  the  prosecutor ;  whereas, 
before  the  insertion  of  this  word — as  still  under  the  seventy- 
first  article — ^it  might  have  been  sufficient  to  prove  the 
fieu^t,  and  connect  the  accused  with  the  effect  as  charged, 
leaving  him  to  exonerate  himself  from  culpable  intention,  if 
possible. 

202.  A^W^  58,  §200. — The  terms  of  this  article  limit  its  viotenoe 
operation  to  the  offences  of  officers  or  soldiers  "  employed  of  pzoTidom. 
in  foreign  parts." — ^It  is  obvious  that  in  those  circum-  inft>x«fgn 
stances  there  would  then  be  greater  occasion  to  repress  a  ' 
tendency  to  violence  on  the  part  of  the  troops,  than  when 
employed  among  their  own  countrymen. 

203.  A  question  has  been  raised  as  to  the  precise  meaning  Nature  ot 
of  the  words  in  this  article — "  shall  do  violence  to  any  person  ^  *°^* 
bringing  provisions  or  other  necessaries  to  the  quarters  of 

our  forces."  Mr.  Samuel  enters  upon  a  long  discussion  ou 
the  words,  "  ahoUl  do  violence  to  any  peraon^^  and  enume- 
rates, as  embraced  by  them,  a  vast  number  of  offences, 
which  in  the  eye  of  the  law  amount  to  personal  violence, 
from  homicide  to  forcible  extortion  from  the  person.  Others 
extend  their  operation  to  all  possible  acts  of  violence,  whether 
as  affecting  the  peraon  or  the  property  of  the  bringer  of 
provisions.  It  is  probable  that  the  words,  ^  shall  do  vio- 
lence," apply  to  any  act  which,  at  common  law,  would 
amount  to  robbery  from  the  person,  or  to  any  assault  with 
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Ait.fi2. 


Forcing  a 
mfegnard. 


Or  "protection" 
given  by  the 
general,  and 
ioTmerlj  hy 
the  crown. 


Order  of  the 
Dnke  of 
WeUiogton. 


IV. 

Oftenoea  panJah- 
4ib1e  by  penal 
aerTitode. 


intent  to  rob  or  to  commit  felony.  In  the  conflict  of 
opinions,  it  is  very  happy  that  a  court  martial  is  now  em- 
powered to  apportion  pmiishment  to  the  degree  of  guilt  of 
which  an  offender  may  be  convicted.  Before  the  revision  of 
the  articles  of  war  in  1829,  the  punishment  of  death  was 
peremptorily  enjoined,  without  any  discretionary  power  in 
the  court. 

204.  The  phrase,  "  shall  force  a  safeguard,'^  also  in  the 
fifty-eighth  article,  has  sometimes  been  unaccountably  mis- 
understood ;  the  word  safeguard  has  been  erroneously  sup- 
posed to  be  synonymous  with  sentinel.     It  never  can  be 
imagined  that  an  offence,  which  up  to  the  publication  of  the 
articles  of  war  bf  1829  was  punishable,  without  alternative, 
by  death,  could  be  perpetrated  by  forcing  an  ordinary  sentry, 
a  crime  of  a  very  grave  character,  but,  in  its  nature,  widely 
different  from  this  offence,  which,  besides  being  a  con- 
temptuous violation  of  supreme  authority,  may  bring  in 
question  the  good  faith  of  a  general  in  chief.     By  the  laws 
of  nations,  a  safeconduct  or  safeguard  has  ever  been  re- 
spected, and  the  violation  resented  with  the  keenest  jealousy, 
more  so  even  than  the  infraction  of  a  flag  of  truce.     Quota- 
tions may  be  multiplied,  both  from  the  orders  of  British 
and  foreign  generals,  to  illustrate  the  view  now  taken  of  the 
term  safeguard ;  but  an  order  of  the  Duke  of  Wellington, 
dated,  Pombeira,  18th  March,  1811,  will  suflSce  to  prove 
that,  in  the  present  day,  safeguard  has  a  meaning  distinct 
and  different  firom  that  of  sentinel  or  ordinary  guard,  though 
perhaps  in  his  Grace's  order  it  is  used  in  a  more  extended 
sense  than  had  generally  been  applied  to  it  previously :  "The 
commander  of  the  forces  requests  the  general  Officers  com- 
manding divisions  will  place  safeguards  in  the  villages  in  the 
neighbourhood  of  their  encampments,  to  prevent  the  soldiers 
from  carrying  off  the  furniture,  poles  of  the  vines,  and  other 
property  of  the  inhabitants.    The  commander  of  the  forces 
desires  that,  at  the  same  time  with  this  order,  the  articles 
of  war,  r^arding  forcing  safeguards,  may  be  read  to  the 

troops."  ^_^_^^^^^^^^,,,,^,,,^^^^_ 

205.  The  only  offences  for  which  penal  servitude  can  be 
awarded,  except  for  capital  crimes,  are  those  declared  in  the 
following  article : — 
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A.W.  80.  Any  officer  or  soldier,  or  other  person  employed  ia  the  Bmbetdement, 
war  department,  or  in  any  way  concerned  in  the  care  or 
distribution  of  any  money,  provisions,  forage,  arms, 
ammunition,  clothing,  or  other  stores  belonging  to  the 
army,  or  for  Her  Majesty's  use — embezzling,  firaudu- 
lently  misapplying,  wilfully  damaging,  stealing  —  or 
receiving  the  same,  knowing  them  to  have  been  stolen 
being  concerned  therein,  or  conniving  thereat. 


The  court  martial  commission  (1868-9)  has  recommencled  wbeninToiTine 

.  -  Qxaminitioii 

that,  whenever  it  is  practicable,  cases  of  embezzlement  of  into  aooounto 
more  than  common  importance  should  be  submitted  to  an  catedoatare. 
ordinary  criminal  court,  as  having  more  experience  in  deal-  betrfidinthe 
ing  with  such  charges,  and  greater  facility  for  thoroughly  criminal  oomts. 
investigating  them.  (1)    The  sentence  of  a  general  court 
martial  on  a  conviction  under  this  article,  is  restricted  to 
the  provisions  of  the  seventeenth  section  of  the  mutiny  act, 
which  authorizes  a  sentence  of  penal  servitude  for  any  term  pnnjdimentby 
not  less  than  five  years,  or  of  fine,  imprisonment,  with  or  SI^'^T'^ 
without  hard  labour,  dismissal  from  Her  Majesty's  service,  ™°**^**** 
reduction  to  the  ranks  if  a  warrant(2)  or  non-conunissioned 
officer.    The  act  also  directs  that  every  such  offender  shall, 
in  addition  to  any  other  punishment,  make  good  at  his  own 
expense  the  loss  and  damage  sustained, — and  in  every  case 
the  court  is  required  to  ascertain  by  evidence  the  amount  of 
such  loss  or  damage,  and  to  declare  by  their  sentence  that 
fluch  amount  shall  be  made  good  by  the  offender.     The  loss  Amount 
and  damage  so  ascertained  becomes  a  debt  to  Her  Majesty,  ^rtainedby 
and  may  be  recovered  in  any  of  the  courts  at  Westminster  or  Sid  m»y  be  ' 

•      Tx    i-i*  xi-  _i_i*  1-  'ciAij  •  rBOorewd  In  civil 

in  Dublin,  or  the  court  of  exchequer  m  Scotland,  or  in  any  court; 
court  in  the  colonies,  or  in  India,  where  the  person  sentenced 
by  the  court  martial  shall  be  resident,  after  the  said  judg- 
ment shall  be  confirmed  and  made  known ;  or  the  offender, 
if  he  shall  remain  in  the  service,  may  be  put  imder  stop-  ori^atopiMges. 
pages  not  exceeding  one-half  of  his  pay  and  allowances  until 
the  amount  so  ascertained  shall  be  recovered. 

2o6.  It  is  not  competent  to  a  court  martial  to  award  im-  impritonmentto 

^  oe  f  or  a  fixed 

prisonment  till  such  amount  be  paid.  (3)     Its  duty  is  to  SSBdM^VSsii- 
fiscertain  the  loss  or  damasre,  and  to  declare  that  the  offender  ™«Q^«  ^^  ^^^ 

o  '  coTcr  amount 

(1)  8<!cond  Report  (May  14,  1869),    war,  §  130.  embeixtod. 
pegerii.                                                     ^3)  G.0.299.  Sentence  of  court  mar- 

(2)  See  the  limitation  as  to  warrant    tial  on  Paymaster  W.  Maxwell,  Leeds 
*  officers  prorided  by  the  articles   of    Recroiting  District. 
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shall  make  good  the  amount.  Any  imprisonment  awarded 
by  the  court  must  be  for  a  definite  period ;  and  any  fine 
imposed  must  be  with  a  view  to  punishment,  and  altogether 
apart  from  the  amount  embezzled. 
soiiUcrepn^-  207.  The  article  renders  a  soldier  liable  to  be  tried  by 
or  garriaon  court  a  district  or  sfanison  court  martial  for  the  offences  declared 

martial.  ° 

by  it,  without  any  exception.  (1) 
offioeninoer.  ^o8.  It  must  also  be  observed  that  in  cases  which  fall 

^y^iSSS   binder  the  eighty-eighth  article,  as  already  observed  under 

that  article,  [§162-3],  the  court  is  peremptorily  required  to 

sentence  officers  to  be  cashiered. 

souicw  triable         ^^'  Soldicrs  are  liable  to  be  arraigned  before  a  general 

mJtSSlirH^  court  martial  under  the  eighty-eighth  article,  for  being  con- 

graoefnioonduct,  cemcd  iu  or  conuiviug  at  embezzlement  of  stores  by  any 

false  document. 

I'nriotain  ^^^"  Soldicrs,  although  not  concerned  in  the  care  or 

SSS^^SIfrS^  distribution  of  government  money  or  property,  which  is 

cSI?**'**SV°  *    essential  to  the   oflFences  contemplated   by  the  eightieth 

graoefuiconduct.  article,  who  may  steal  or  embezzle  them,  or  receive  them 

knowing  them  to  have  been  stolen  or  embezzled,  are  made 

liable,  by  the  restoration  of  an  old  provision  to  the  article 

of  war  in  the  year  1862,  (2)  to  be  tried  by  a  general,  district, 

or  garrison  court  martial  on  a  charge  of  disgraceful  conduct* 

^     ,^*  211.  Punishments  for  habitual   drunkenness  were  intro- 

Finw  for 

drunkenness.       duccd  iuto    the  articles  of  war   for  1830,  rendering  an 

oflTender  liable  to  forfeiture  of  one  penny  a  day  of  his 
daily  pay,  on  convictions  of  four  acts  of  drunkenness 
Fines  for  drunk,  withiu  the  year,  or  of  being  twice  drunk  on  or  for  duty, 
dSt^v"  rajfr.  or  on  parade  or  on  the  line  of  march,  but  so  that  he  should 
fOT^wtSi™^  T^ot  be  placed  under  forfeitures  exceeding  "  three  pence  per 
drunkenness.       rficm."    Thcse  forfeitures  were  abolished  in  1869,  and  the 

articles  of  war  now  empower  any  court  martial,  if  they  think 
fit,  to  award  a  fine  for  dnmkenness — 

.     ^.  ^ .,.  A.W. 77.  "If  any  soldier  shall  be  drunk,  whether  on  duty  or  not 

to  vmcn  the  *  ••«!  i»t<»  •! 

offender  is  liable   on  duty,  he  shall,  on  conviction  thereof  before  any  court  martial, 
of  the  court.        in   addition  to  or  without  any  such  other  punishment  as  the 

(1)  "Pay-sergeants  are  not  to  be  intended  to  compensate  for  this  risk^ 

subjected  to  the  risk  of  loss  by  having  and  are  bound  to  take  charge  of  all 

large  sums  of  public  money  placed  in  public  money  received  from  paymasters, 

their    hands.     Officers    commanding  or  others,  on  account  of  their  troops 

troops  and  companies  receive  an  allow-  or  companies." — Q.R./S.7iP.66. 
ance,  which,  amongst  other  things,  is        (2)  A.W.81  (vii.),  { 223,  % 
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oonrt  may  award,  be  liable  to  a  fine  not  exceeding  one  ponnd,  to 
be  levied  by  stoppages  from  the  o&nder's  daily  pay."  (3) 

212.  In  levying  any  fine  or  fines  for  drunkenness,  whether  The  stoppages 
imposed  by  a  court  martial  or  a  commanding  officer,  (4)  the  SmSrt to* 
stoppages  from  the  offender's  daily  pay  must  in  no  case  ;™jJ*»nwioe 
exceed  fourpence  a  day.  (5) 

213.  A  regimental  or  detachment  court  martial  may  try  nistinctiTe 
any  non-commissioned  officer  on  a  charge  of  drunkenness  ISStemStw 
not  on  duty,  but  shall  not  try  any  other  soldier  on  such  JSiSwlJiL^ 
charge.  (6)    If  any  soldier  shall  be  drunk  when  not  on  duty, 

and  it  shall  appear  expedient  to  the  commanding  officer 
that  such  soldier,  by  reason  of  previous  offences  of  drunken- 
ness, should  be  brought  before  a  district  or  garrison  court 
martial,  he  shall  make  application  to  the  general  officer 
conmianding  the  district  or  station,  who  shall,  if  he  shall  so 
think  fit,  make  order  for  the  trial  of  such  soldier.  (7)  The  qaeetioiiaita 
question  was  raised  with  reference  to  the  distinctive  punish-  ^^^Skoidnty." 
ments  for  habitual  drunkenness  on  or  off  duty ;  and  it  may  still 
be  asked :  Is  a  soldier  on  duty  when  on  fatigue  ?  There  can 
be  little  hazard  in  replying  that  a  soldier  on  fatigue  is  de- 
cidedly on  duty,  and  it  may  be  very  important  duty  too — ^the 
employment  of  artillerymen  in  magazines  for  instance.  (8) 

214.  In  every  case  where  a  soldier  is  found  guilty  by  a  Entries  of 
court  martial  of  drunkenness,  whether  on  duty  or  not  on  bTSro^** 
duty,  the  cowd  must,  for  the  purpose  of  assisting  their  dis-  ^^^ 

(3)  The  article  also  proTides,  that    corps,  are  one-half  the  amount  abore  gniity  of 
"If    any    soldier    shall    be    drunk,    specified.  dnrnkumeas. 
whether   on  duty  or    not  on  duty,        (6)  A.W.77.    When  drunkenness  is 

his  commanding  oflScer  may,  with  or  combined  with  an  ofience,  which  it  is 
without  any  other  lawful  punishment,  intended  to  try  by  a  regimental  court 
award  him  to  pay  a  fine  not  exceed-  martial,  it  must  not  be  added  to  the 
ing  ten  shillings,  such  fine  to  be  levied  charge,  but  murt  be  dealt  with  sum- 
by  stoppages  from  the  ofiender*s  daily  marily  before  the  man  is  brought  to 
pay.  Any  soldier  who  shall  object  to  trial. — Q.R.&6|p.  18,59. 
such  awara  an  the  ground  of  his  inno-  (7^  A.W.78. 

eenee  of  the  offence  [§367]   shall,  if  (8)  It  may  be  added  that  to  bring 

he  so  request,  hare  a  right  to  be  tried  a  soldier  drunk  on  fatigue  fairly  within 

by  a  duiriet  or  garrison  court  mar-  reach  of  a  charge  of  drunk  on  duty,  he 

tial  instead  of   submitting    to   such  should  have  been  previously  warned 

fine."  for  fatigue,  or  have  been  taken  regn- 

(4)  A  scale  of  fines  is  laid  down,  larly  in  his  turn  or  from  parade,  or 
Q.R.A6.|i.l.5.  The  amount  accruing  have  become  dmok  when  on  the  duty. 
from  the  fines  form  a  general  tuna,  It  would  be  scarcely  right  to  take  a 
applicable,  under  the  direction  of  the  man  from  his  quarters  and  then  try 
secretary  of  state  for  the  benefit  of  the  him  for  drunkenoess  on  duty  on 
^Idiers  of  the  army.  detecting  the  effects  of  liquor  which 

(5)  A.W.77.  The  fines  and  the  he  had  obbiined  before  he  was  called 
maximum  daily  stoppage  in  colonial  on  for  fatigue. 
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Other  crimM 
not  capital, 
diMretionaiy  I 
to  nature  and 
vnoontof 
paslihment. 


'  cretion  in  awarding  punishment,  receive  evidence  of  all  former 
entries  of  drunkenness  against  the  prisoner  in  the  regimental 
company,  battery,  or  other  defaulter  book.  (9) 


215.  Other  crimes  not  capital,  which, — except  those  speci- 
fied above  [§  142]  as  being  punished  peremptorily  on  con- 
viction in  the  case  of  commissioned  officers, — ^are  punishable 
otherwise  than  by  penal  servitude,  at  the  discretion  of  courts 
martial,(10)  both  as  to  the  nature  and  amount  of  punishment, 
are  the  following : — 

MA.  38.  Soldier — ^False  representations  to  procnre  extension  of 
furlough : 

48.  Recruit— Wilful  fiilse  answer  at  attestation :  §  32,  261, 
1014. 
A.W.  13.  Soldier — Vexations  and  groundless  appeal :  §  343,  344 
14.  Breaches  of  good  order  : 

16.  Officer — ^Provoking  speeches  or  gestures :  §  227 
19.  Befusing  to  receive  or  keep  prisoner :  §  360 
81.  Not  attending  divine  service : 

Behaving  irreverently  or  indecently  thereat: 
Offering  violence  to  chaplain,  &c. : 

32.  Soldier — ^Absence  from  garrison  or  regimental  school :  (1) 

33.  Chaplain — Absence  from  duty : 
35.  Soldieiv-Perjury :  §  142, 146 

39.  Soldier — ^Traitorous  or  disrespectful  words  against  the 

Queen  or  the  royal  finmily :  §  142 

40.  Soldier — ^Disobeying  orders  in  case  of  firay :  §  147 

41.  Disrespect  to  commander  in  chief: 

Violence  or  insubordinate  or  threatening  language  to 
awy  superior  officer :  §  215*,  172-175 

44.  Soldier — Persuading  to  desert ;  concealing  desertion : 

§  142,  257 
46.  Soldier — ^False  confession  of  desertion  :  §  216 
50.  Soldier — Absence  without  leate :  §  189 

Found  one  mile  from  camp  without  pass :  §  183 

59.  Soldier — Sending  flag  of  truce :  §  142 

60.  Soldier — Giving  different  parole  or  watchword  :  §  142 

61.  Soldier — Spreading  alarming  reports  :  §  148 

62.  Soldier — ^Words  tending  to  create  alarm  or  despondency 

in  or  before  action :  §  148-150 

63.  Soldier — ^Disclosures  injuring  service :  §  148-150 

64.  Soldier — Quitting  ranks  in  action  :  §  153 

(9)  A.W.78.  G.O. (1872)28.  S1334.    and  hs  to  the  discretionaiy  poniBh* 

(10)  As  to thedistinctive  jurisdiction    ments,  ses  §  113-182. 

of  the  eourU  martial,  ses  f  260-269 ;        (1)  iSs^  §  1369ii  (Waiden  v.  Bailegr). 


CRIMES  NOT  CAPITAL.  §21$  99 

A.W.  65.  Soldier — ^Leaving  gnard  or  post :  §199  other  crimeB 

Becoming  prisoner  by  neglect,  Ac. :  SiacmioiuuT  as 

66.  Soldier-Seizing  supplies :  §  154  ^SJSToT^ 

68.  Soldier — ^Impeding  or  not  assisting  provost  marshal,  or  pnn«wn«t- 

other  officer  exercising  anthoritj :  §  156 

69.  Soldier — ^Escaping  from  confinement :  §  142 

70.  Absence  from  parade ; 

Without  urgent  neeeasity  quitting  platoon  or  division : 

71.  In  united  kingdom — False  alarms :  §  148,  201 

72.  Not  reporting  prisoner : 

73.  In  command  of  guard,  picquet,  or  patrole — Release  with- 

out authority :  Allowing  escape  of  prisoner :  §  355 

74.  Officers-Unnecessary  detention  of  prisoner :  §  352 

75.  Neglect  to  obey  garrison  or  other  orders:  §  178 

81.  Soldier — Ghiilty  of  disgraceful  conduct  [§  217]  in  Dtogwoefni 

(I)  Malingering :  wUftdly  doing  any  act,  or  wilfully  dis- 
obeying any  orders,  thereby  producing  or  aggra- 
vating disease,  or  delaying  cure : 
(n)  Wilfully  maiming  or  mutilalnng  himself  or  another 
soldier,  with  vrdenJt  [§  220]  to  render  himself 
[§  219]  or  such  other  soldier  [§  221]  unfit  for 
the  service  :  §  139 

(in)  Tamperiug  with  eyes,  withtvifen^  [§  220]  to  render 
himself  unfit  for  the  service  :  §  139. 

(lY)  Stealing  money  or  goods  the  property  of  a  comrade, 
officer,  mess,  or  band ;  or  knowingly  receiving  the 
same  when  stolen  :  §  222,  223 
(Y)  Stealing  or  embezzling  government  property  or 
stores,  or  receiving  them  knowing  them  to  have 
been  stolen :  §  210,  223 

(YI)  Committing  any  offisnce  of  a  felonious  or  fraudulent 
nature:  §224 

(VII)  Any  other  disgraceful  conduct,  being  of  a  cruel,  in- 
decent, or  unnatural  kind  :  §  225 

87.  Soldier — ^Making  or  being  privy  to  any  false  entry,  FkiMntozm. 

alteration  or  erasure,  whereby  the  real  services,  &c., 
of,  or  sentence  of  courts  martial  upon,  any  person 
shall  not  be  truly  given,  &c. :  §  142 

88.  Soldier — Intentionally  making  £eilse  returns,  &c. ;  by 

false  document  conniving  at  embezzlement ;  by  produ- 
cing £alse  vouchers,  or  in  any  other  way  misapplying 
public  money :  §  162-163 

89.  Soldier — By  concealment  or  wilful  omission  attempting 

to  evade  the  true  spirit  and  meaning  of,  or  orders  and 
regulations  relating  to,  the  foregoing  ^ints :  §  164 
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Other  crlmeft 
not  capital, 
dlflcretioDary  at 
to  natate  and 
amount  of 
panlflhment. 

A.W.  90. 
91. 
92. 

Bflletfl  and 

93. 

caixfaiges. 

94. 

BeeraitiBg. 

95. 

Miicenamwna. 

96. 

97. 

98. 

99. 

100. 

101. 

102. 


103. 
105. 

136. 

161. 
171. 


Officer — Signing  returns  in  blank. 

Soldier — Offences  as  to  billeting :  §  142 

Ill-treatment  of  landlords :  §  367 

Commanding  officer — ^Not  causing  reparationtobemade: 

Commanding  officer — ^Not  clearing  billets : 

Overloading  carriages ;  ill-treating  waggoners ;  refiasing 

certificates  for  carriages : 
Offences  as  to  enlisting  or  attesting  recmits : 
Soldier — ^Refusing  to  assist  civil  magistrate :  §  165-167 
Soldier — Improperly  protecting  fromcredftors,&c. :  §168 
Fighting  or  not  preventing  a  duel :  §  226 
Officer — ^Within  reasonable  time  not  submitting  his 

character  as  an  officer  and  gentleman  to  investigation 

if  publicly  impugned :  §  228 
Officer,  or  non-commissioned  officer — Striking  a  soldier: 
Soldier — Hiring  for  duty ; 

Officer,  or  non-commissioned  officer — Conniving  thereat : 
Soldier — Pawning,  selling,  losing,  making  away  with, 

spoiling  arms,  accoutrements,  necessaries ;  spoUing, 

making  away  with,  pawning  medal ;  seUing,  losing, 

ill-treating  horse  :  §  229 
Malicious  or  unauthorized  destraction  of  property : 
Crimes  not  capital,  to  the  prejudice  of  good  order  and 

military  discipline,  though  not  specified : 
Soldier — ^Absence  without   leave   less    than    twenty* 

one  days. 
Contempts  of  courts  martial :  §  484-5 
Soldier — Misconduct  as  prisoner  of  war. 


Insabordination 
to  saperior,  too 
aerioas  a  crime 
to  be  dealt  with 
without  refer- 
ence to  superior 
authority. 

Insubwdinate 
language  not  to, 
but  in  respect  of 
Buperlor,  triable 
as** offence  to 
the  prejudice  of 
good  onler  and 
military 
discipline.*' 

False  confession 
of  desertion 


an  expedient 
of  discontented 
•oUiexi, 


215*.  -4.TF.41,  §215 — The  offences  in  this  article  were 
withdrawn  &om  the  cognizance  of  a  regimental  court  martial 
in  1874.  The  violence  differs  from  the  capital  offence 
[§172]  in  this,  that  the  superior  officer  need  not  be  proved 
to  be  in  the  execution  of  his  office.  Threatening  or  in- 
subordinate language  used  in  respect  to  a  superior,  other 
than  the  commander  in  chief,  in  his  absence,  or  out  of  his 
hearing,  does  not  constitute  the  offence  contemplated  by  it, 
and  falls  under  the  himdred  and  fifth  article.  (2) 

2i6.  A.W.  46,  §215 — The  forty-sixth  article  is  well  cal* 
culated  to  frustrate  any  attempt  at  false  confession  of 
desertion  on  the  part  of  men  who  might  be  desirous  of 
being  sent  home,  even  as  prisoners,  from  a  bad  quarter, 
or  of  escaping  from  any  distasteful  duty.    It  provides  that 

(2)  J.A.G.  nth  Ootoler,  1872, 


DISGRACEFUL  CONDUCT.  §2l6  lOl 

if  a  soldier  (3)  while  serving  in  any  regiment  or  corps  shall  now  gnaided 
confess  to  his  "  commanding  officer '' — not  simply  superior  ■***"**' 
officer,  to  guard  against  "  idle  talk  "  being  laid  hold  of — that 
he  is  a  deserter  from  some  other  regiment  or  corps,  or  from 
the  militia,  and  evidence  of  the  truth  or  falsehood  of  such 
confession  cannot  then  be  conveniently  obtained,  a  record  of 
such  confession,  signed  by  such  commanding  officer,  shall  be 
entered  in  the  regimental  books,  and  such  soldier  shall  con- 
tinue (4)  to  do  duty  in  the  regiment  or  corps  in  which  he  The  being 
shall  then  be  serving,  or  in  any  other  regiment  or  corps  to  SS^Si^ 
which  he  may  be  transferred,  until  he  shall  be  discharged,  obSSiSd  does 
or  until  legal  proof  can  be  obtained  of  the  truth  or  falsehood  ^^"^^ 
of  such  confession,  of  the  making  of  which  confession  the 
said  record,  or  a  copy  thereof  purporting  to  bear  the  signa-  peculiar  proof 
ture  of  the  officer  having  the  custody  of  the  regimental  ^oS^^' 
books,  shall  be  sufficient  evidence :  and  in  any  case  where  **'*'"■***** 
such  confession  shall  then  appear  to  be  true,  the  soldier  may 
be  tried  for  desertion,  ^^  either  in  the  corps  in  which  he  is 
serving,  or  in  that  to  which  he  originally  belonged,**  (5) 
and  on  conviction  may  be  punished  accordingly.     Where 
such  confession  shall  appear  to  be  &lse,  such  soldier  may  be 
arraigned  before  a  district  or  garrison  [§261]  court  martial 
on  a  charge  for  making  a  false  statement  to  his  commanding 
officer,  and  pimished  on  conviction,  as  specially  provided  by 
the  article,  by  the  forfeitures  in  respect  of  pay,  pension, 
annuities,  and  medals,  which,  since  the  powers  of  this  court 
were  enlarged  in  1 869,  may  be  ^^  awarded  "  [§  1 23]  in  all  cases 
in  addition  to  any  other  punishment  such  court  may  award 
in  respect  of  the  charge  on  which  he  is  arrai&:ned.     The  andutotto 
article  also  provides  that  a  letter  written  in  reply  to  an  falsehood. 
inquiry  respecting  the  truth  or  falsehood  of  such  confession, 
and  signed  by  or  on  behalf  of  the  conunanding  officer  of  the 
regiment  or  corps  from  which  such  soldier  confesses  himself 
to  have  deserted,  is  admissible  in  evidence  against  such 
soldier,  and  is  to  be  deemed  to  be  legal  evidence  of  the  facts  Trial  may  be 

dispensed  with» 
(8)  Persons,    not    being    soldiers,    anj   daty  absolves  a  prisoner  from 

making  a   fiaodulent   confession    of  trial  or  punishment  for  the  offence 

desertion,  on  proof  of  their  confession  whichhe  mis  committed.  The  exception 

beinff  fAlse,  before  any  two  justices,  holds  good  even  if  the  man  has  been 

axe  liable  to  be  punished  as  *'  rogues  confined  on  the  confession  of  deser- 

and  v;^bonds.'' — ^M.A.37.  tion,  but  released  and  ordered  to  do 

(4)  This  is  a  further  exception  to  duty  for  want  of  available  proof. — See 

the  principle  referred  to  in  the  regula-  §  666. 

tions  (A6,p.32),  that  the  performing        (5)  See  Q.E.5.6,p.73. 
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Irat  not  foiiSef  • 
tnn  of  Morrioe* 


Dlflgraoefol 
oondnot  no 
longer  iobjaotto 
special  po^oh- 
mentBf  th6 
powen  of  ooDxts 
hATlng  been 
eqnAUied; 


bnt  the  deecrlp- 
tiontobe 
retained 
in.c]iaige>t 


Fenalfcy  of 
forfeitoie  of 
pension  why 
established. 


Offiences  ipecifled 
in  articles  of 
var,andnofc 
designated  as 
disgraceful, 
cannot  be 
charged  as 
such. 

Ualingoring ; 
"wUfnllyprO' 
dndngor 
BggraTating 
disease,  or 
delayinig  core. 


stated  therein.  The  forty-seventh  article  of  war  moreover 
provides  that  the  commander-in-chief,  or  officer  commanding 
on  a  foreign  station,  may  order  a  soldier  who  confesses  him* 
self  to  be  a  deserter  to  continue  to  serve  in  the  regiment  or 
corps  in  which  he  shall  be  then  serving,  or  in  any  other 
regiment  or  corps ;  and  the  article  thereupon  renders  such 
soldier  subject  to  the  forfeitures  of  service,  good  conduct  pay, 
and  medals,  [§  139]  as  if  he  had  been  convicted  of  desertion. 

217.  AJW.  81,  §  215 — ^''Disgraceful  conduct"  was  for  the 
first  time  used  to  designate  certain  specified  offences  in  1829; 
and  until  1869  the  offences  so  classed,  when  tried  by  district 
or  garrison  courts  martial,  rendered  the  prisoner  liable  to 
peculiar  additional  punishments,  which  in  the  majority  of 
cases  were  reserved  for  the  award  of  a  general  court  martial ; 
but  in  that  year  identical  powers  in  this  respect  were  granted 
to  general  and  to  district  or  garrison  courts  martiaL  [§  298] 
The  reg^ations,  however,  (6)  still  require  acts  of  disgraceful 
conduct  to  be  so  charged,  and  the  eighty-second  article  ren- 
ders it  imperative  to  try  a  soldier,  reported  by  a  court  of 
inquiry  [§219]  to  have  maimed  or  mutilated  himself,  ''on 
a  charge  for  disgraceful  conduct."  In  the  circular  letter, 
accompanying  the  supplementary  articles  issued  in  November 
1829,  the  late  Lord  Hardinge,  then  secretary  at  war,  ex- 
plained that  "the  penalty  of  forfeiture  of  pension  for 
disgraceful  conduct  was  introduced  into  the  mutiny  act  in 
consequence  of  numerous  instances  having  occurred,  in  which 
soldiers  guilty  of  vafamoua  and  vicuyua  crimes,  and  dis- 
gracefully discharged  for  such  crimes,  were  pensioned  for 
life."  The  regulations  clearly  point  out  that  "  A  charge  of 
' disgracefiil  conduct'  is  never  to  be  preferred  against  a 
soldier,  unless  the  offence  is  clearly  one  of  those  specified  in 
the  articles  of  war."  (7) 

218.  A.W.  81  (i)  §  215 — ^The  nature  of  the  offence  con- 
templated in  the  first  clause  of  the  article,  as  amended  in' 
1849,  is  placed  beyond  doubt:  the  act,  whatever  it  may 
have  been,  or  the  disobedience  of  orders,  must  appear,  not 
only  to  have  been  wUful^  but  also  to  have  produced  or 

(6)  Q.K.  App.  G.  24-32.  *  of  the  legal  descriptions  in  the  articles 

(7)  Q.K.  App.  A.  4.  The  Duke  of  of  war,  it  should  not  be  characterized 
Wellington  (  Ciro, ,  Horse  Gtiarde,  1 9th  as  such  in  the  chaige,  "  it  being  evident 
Norember,  1849)  directed  that,  unless  that  the  indiscriminate  use  of  the 
a  case  fairlj  came  under  one  or  other  terms  tends  to  weaken  its  moral  effect." 
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aggravated  disease  or  infirmity,  or  delayed  cure.    Merely 
looking  at  the  letter  of  the  article,  as  it  previously  stood,  a  EOetAoi 
soldier,  although  no  ill-consequences  to  his  health  were  JlTtoiiurty 
either  intended  or  ensued,  was  subject  to  be  tried  for  dis-  ^"'^**» 
graceful  conduct  in  '^  absenting  himself  from  hospital  while 
under  medical  treatment,"  an  irregularity  which,  however 
necessary  to  restrain  by  pimishment,  neither  his  comrades 
nor  the  officers  who  might  have  been  called  on  to  sit  on  his 
trial,  woidd  of  themselves  have  thus  characterized.     Under  contrasted 
the  operation  of  the  alteration,  here  adverted  to,  a  soldier  J^tS^ 
who  has  vrUfvMy  produced  or  aggravated  disease  or  delayed  i^^^^ 
his  cure  may,  as  before,  be  convicted  of  disgraceful  conduct, 
and,  as  is  only  equitable,  may  also  be  in  every  case  deprived 
of  all  claim  to  pension,  in  the  event  of  discharge  either  by 
the  sentence  of  the  court  with  ignominy  or  otherwise  for 
disabilities  arising  from  his  own  wilful  misconduct.     On  the 
other  hand  the  offence  of  simply  breaking  out  of  hospital  and 
similar  breaches  of  discipline  must  be  otherwise  dealt  with, 
and  when  tried  by  court  martial  could  not  be  subjected  to 
any  special  penalties,  as  the  law  stood  [§217]  before  1869. 

219.  A»W.  81  (11)  §215 — ^\\^ith  reference  to  the   second  Maimor 
clause  of  this  article,  so  far  as  it  relates  to  self-mutilation,  the  ^^ 
eighty-second  article,  instead  of  the  trial  before  a  court  mar- 
tial which  had  previously  been  imperative,  now  provides  that 

any  soldier,  whether  on  or  off  duty,  who  shall  become  maimed 

or  mutilated  or  injured,  except  by  wounds  received  in  action, 

shall  be  forthwith  brought  before  a  court  of  enquiry ;  which  court  of 

shall  report  their  opinion  whether  such  maiming  or  mutilat-  ^Saobied  ot 

ing  or  injuring  was  occasioned  by  design,  and  if  the  court  shall  ^' 

report  that  the  maiming  or  mutilating  or  injuring  was  not 

occasioned  by  design,  the  soldier  shall  not  be  liable  to  be 

called  to  account  in  respect  thereof;  but  if  the  court  shall 

report  their  opinion  that  such  maiming  or  mutilating  was 

occasioned  by  the  designed  and  wilful  act  of  such  soldier, 

or  by  any  other  person  at  the  instigation  of  such  soldier, 

with  intent  on  the  part  of  such  soldier  to  render  himself 

unfit  for  the  service,  and  not  by  accident,  in  that  case  the 

soldier  shall  be  forthwith  put  upon  his  trial  before  a  genercd^  and  trial  bj 

dUtrictj  or  garrison  court  martial  on  a  charge  for  disgraceful  S???  5JS^i» 

pon  Hn  rf  *****  *^  malm. 

conauci^.  ^  ^^  ,^1^,^ 

220.  It  may  be  observed  that  the  addition  of  the  words 
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CRnCES  AND  PUNISHMENTa 


Art.  85. 

What  intention 
isaneoenaxy 
ingredient  of 
thuoflenoe; 


caoes  in  which 
the  abeence  of 
it  may  be 
inferred. 


cc 


Midming 
another 
soldier, 
eren  at  the 
instance  of 
snch  soldier, 
with  intent, 
&c. 


Stealing  by 
a  soldier. 


Petty 
fraodnlent 
offences 
cognizable  by 
district  courts 
martial. 


Offences 

committed 

against 

dvllians, 


with  intent  (8)  to  render  himself  unfit  for  the  service,"  has 
served  to  bring  out  more  clearly  what  had  always  been  the 
spirit  and  meaning  of  this  article.  Its  penal  provisions  never 
were,  and  now,  still  more  distinctly,  cannot  be,  taken  to 
apply  in  any  case, — ^as,  for  example,  of  a  man  intending  to 
desert,  and  being  frostbitten  when  hiding  from  the  parties 
sent  in  pursuit  of  him, — ^where  although  the  maiming  or 
mutilation  has  been  occasioned  by  a  designed  and  wilful  (and 
possibly  an  unlawful)  act,  it  may  be  made  to  appear  that  it 
was  not  with  intent  on  the  part  of  the  prisoner  to  render 
himself  unfit  for  the  service. 

221.  The  maim  or  injury  of  another  soldier  must  be  with 
intent  to  render  the  other  soldier  unfit  for  the  service. 
Maiming  or  injuring  another  soldier  with  any  other  criminal 
intention,  might,  according  to  the  circumstances,  be  tried  as 
disgraceful  conduct,  under  the  last  claiise  of  the  article. 

222.  A.W.  SI  (iv)  §216 — Stealing  by  a  soldier  from  a 
comrade  or  military  officer,  or  receiving  goods  so  stolen,  is 
an  offence  which  has  constantly  been  tried  before  courts 
martial  of  every  description,  as  a  '^  crime  not  capital,  to  the 
prejudice  of  good  order  and  military  discipline ;"  and  any 
doubt  as  to  the  legality  of  such  custom  was  set  at  rest  by 
a  power  to  that  express  effect  being  introduced  into  the 
mutiny  act  and  articles  of  war  of  1829.  The  section  (9) 
(omitted  on  the  revision  of  the  mutiny  act  in  1860,  but  still 
retained  in  the  corresponding  section  of  the  marine  mutiny 
act)  which  defined  the  powers  of  a  district  or  garrison  court 
martial  as  to  forfeiture  of  service,  had  been  repeatedly 
amended  after  its  introduction  in  1829.  At  first  it  declared 
^^  stealing  from  a  comrade  or  from  a  military  officer  "  within 
the  jurisdiction  of  such  court ;  in  1830,  ^^  stealing  any  money 
or  goods  the  property  of  a  comrade,  of  a  military  officer,  or 
of  any  military  or  regimental  mess ;"  and  in  the  mutiny  act  of 
1833,  this  provision  was  further  extended  to  the  commission 
of  '^  any  petty  offence  of  a  felonious  or  fraudulent  nature,  to 
the  injury  of  or  with  intent  to  injure  any  person,  civil  or 
military."  By  the  omission  of  "jpetty"  in  1847,  and  the 
addition  of  other  words,  in  order  to  meet  cases  arising  in 
practice,  and  which  had  not  hitherto  been  provided  for,  the 


(8)  Afl  to  proof  of  intention,  see        (9)  MJl.  (1829-1846),  sec.  9;  (1847- 
hereafter,  }  881.  1859),  sac  28.   M.M .A.  (1876),  eec.  31. 
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clause  'was  extended  to  almost  every  offence,  which,  it  may 
be  supposed,  can  be  adequately  punished  by  a  sentence  short 
of  penal  servitude.  But  doubts  having  arisen  as  to  the 
proper  construction  of  the  twenty-eighth  section  of  the  then 
mutiny  act  and  the  then  eighty-fifth  and  eighty-sixth 
articles  of  war  (corresponding  to  the  fifth,  sixth,  and  seventh 
clauses  of  the  eighty-first  article  of  the  present  year),  "  in 
respect  to  the  legality  of  trying  soldiers  by  courts  martial  uniting 
for  *  disgraceful  conduct' in  stealing  or  embezzling  money 
or  goods  the  property  of  civilians,  or  in  receiving  the  same 
knowing  them  to  be  stolen,  or  in  coramitting  any  offence 
amoimting  to  actual  felony ;  and  a  case  having,  by  the  com- 
mander in  chiefs  desire,  been  submitted  to  the  law  officers 
of  the  crown,"  it  was  made  known  to  the  army  by  a  cir- 
cular memorandum,  (10)  that  "  the  attorney  and  solicitor 
general  had  recorded  a  distinct  opinion,  that  soldiers  may  may  be  utwfauj 
be  lawfully  tried  and  punished  by  courts  martial  for  such  "diagraceini 

«.  „  conduct." 

offences. 

223.  In  cases  where  a  soldier  is  found  in  possession  of  or  Alternative 

,  ,        charges  in 

dealing  with  property  not  his  own,  and  can  give  no  satis-  doaMfuicoaee, 
factory  account  of  it,  and  it  is  uncertain  whether  he  was  the 
actual  thief  or  not,  it  is  irregular  to  frame  a  single  charge 
in  the  disjunctive.  This  had  been  previously  held  at  the 
judge  advocate  general's  office,  but  was  very  distinctly 
pointed  out  by  the  judge  advocate  general  in  1867,  and  the 
new  regidations  supply  a  form  of  two  charges  in  the  alter- 
native, (1)  the  one  for  stealing,  the  other  for  receiving  the 
property  knowing  it  to  have  been  stolen.  Mr.  Mowbray 
pointed  out  that  the  court  may  ^'then  find  the  prisoner  bat  finding  must 

be  precise. 

guilty  of  either  charge  and  acquit  him  of  the  other,  or  may 
acquit  him  of  both  charges  according  to  the  preponderance 
of  the  (2)  evidence."  [§  396,  1202] 

224.   J..  Tf.  81    (Vl)    §215 The     sixth     clause,    "or   who    Thcooncurrent 

shall  commit  any  other  offence  of  a  felonious  or  fraudulent  comtemartiai 
nature,"  was  made  even  more  extensive  than  before  by  the  although 
omission  in  the  articles  of  1862  of  the  words  "to  the  injury  pcoTision  to 
of^  or  with  intent  to  injure  any  pereon,  civil  or  military ;"  has  been 
and  although  in  this  and  other  cases  the  corresponding  clauses  tram  the 

mutiny  act ; 
(10)  Dieted,    Hone    OniudB,    29th    the  cml  power. 

Korember,  ISdl,    The  new  regulations  (1)  Q.K.  App.  C.  20. 

{8,6,p.6l)  point  oat  that  the  crime  of  (2)  J.A.G., 7th  February,  1867.    An 

theft  from  a  eomxade  should,  us  a  instruction  on  this  point  was  added  to 

general  rule,  be  dealt  with  by  court  the  regulations  of  1873.— QJft.  App. 

martial  in  preference  to  being  tried  by  C.  33. 
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dUMES  ASD  PUNISHMENTS. 


bnt  the  dril 

jasticeis 

paramount. 


Ordinary 
offenoes 
againjit  dis- 
cipline not  to 
he  charged  as 
diigiaoefnl 
conduct* 


Detennination 
of  the 
anthoritin 
tognppreas 
duelling. 


Spirit  of  the 
articles  on 
this  sul^eot. 


asisKpIained 
by  the  late 
Lord  Haidinge, 


in  the  mutiny  act  have  been  omitted,  and  the  inconvenience, 
arising  in  the  administration  of  military  law  from  occasional 
discrepancies  between  the  statute  law  and  the  articles  of 
war,  has  been  thus  remedied,  it  is  held  that  the  declaration 
in  the  first  section  of  the  mutiny  act  of  the  general  power 
of  the  Sovereign  to  make  articles  of  war,  ^*  which  shall  be 
judicially  taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever,"  has  rendered  the  insertion  of  particular  statutory 
provisions  to  be  supererogatory.  It  may  be  added  that 
although  it  is  lawfiil  for  a  court  martial  thus  to  exercise 
a  concurrent  jurisdiction  with  the  civil  courts  in  cases  of 
ordinary  felony,  yet  that  in  all  cases  the  prisoner  must  be 
delivered  over  to  the  civil  magistrate  on  application  [§165] 
being  made  to  that  effect. 

225.  A.  W.  81  (vii)  §216— The  « other  disgraceful  con- 
duct" mentioned  in  the  seventh  and  last  clause  of  this 
article  must  be  ^'  of  a  cruel,  indecent,  or  unnatural  kind." 
It  is  very  certain  that  no  offence,  nor  the  repetition  of 
offences  otherwise  distinctly  specified  in  the  articles  of  war, 
as  drunkenness  or  insubordination,  nor  any  offence  not  de- 
clared by  the  articles  of  war  to  be  disgraceful  conduct^  can 
subject  the  offender  to  this  disgraceful  charge,  unless  the 
same  be  proved  to  come  within  the  designation,  cmel^ 
indecent^  unnatural,  fdonioud,  or  fraudAdemt.  [§2177i] 

226.  A.W.  98,  §215 — ^This  and  the  other  articles  relating 
to  duelling  were  amended  in  the  year  1844  (as  explained  in 
the  circular  (1)  transmitting  the  mutiny  act  and  articles 
of  war  of  that  year),  "  for  the  purpose  of  more  effectually 
discouraging  and  prohibiting  a  practice  which  is  a  violation 
of  Her  Majesty's  orders,  and  a  flagrant  breach  of  the  Jaws  of 
the  land." 

227.  The  articles  of  1844  have  indeed  become  obsolete,  as 
regards  their  actual  wording,  but,  as  their  spirit  survives  in 
the  existing  articles,  (2)  it  cannot  be  out  of  place  to  retain 
the  latter  portion  of  Lord  Hardinge's  letter,  in  which  he 
so  clearly  put  forth  his  own  sentiments  on  this  subject: 
'^  Personal  differences  between  gentlemen  living  together  as 
brother  oflScers  can  seldom  fail  to  be  honourably  and  promptly 
adjusted,  in  the  first  instance,  by  explanations  between  their 
mutual  friends ;  the  propriety  of  an  early  explanation  and 

(1)  Bated,  War  Office,  ISth  April,  1844,  Signed,  H.  Hardinge. 

(2)  A«W.16,  16,  9S,  99. 


AFFAIRS  OF  HONOUR— SUICIDE.  §230  107 

acknowledgment  of  error  was  so  forcibly  pointed  out  by  field 
marshal  the  Duke  of  Wellington  in  confirming  the  sentence  and  by  the 
of  a  general  court  martial  in  1810,  that  I  insert  the  following  the  Dake  of 
extract  of  his  grace's  sentiments  on  this  point : — *  The  offi- 
cers of  the  army  should  recollect,  that  it  is  not  only  no 
degradation,  but  it  is  meritorious  in  him  who  is  in  the 
wrong  to  acknowledge  and  atone  for  his  error,  and  that  the 
momentary  humiliation  which  every  man  may  feel  upon 
making  such  an  acknowledgment  is  more  than  atoned  for 
by  the  subsequent  satisfaction  which  it  affords  him,  and  by 
avoiding  a  trial  and  conviction  of  conduct  unbecoming  an 
officer.' " 

228.  A.W.  99,  §215 — The  article  requires  an  officer  to  Puniahment 
submit  the  case  to  his  conmiandine  officer  or  other  com-  to  refer  gmo 

affecting  an 

petent  military  authority,  "  on  pain  of  suffering  such  punish-  officer's  honour 
ment  as  a  general  court  martial  may  award."  This  article  anthoi^rir 
replaces  the  seventeenth  article  of  former  years,  which, 
because  it  prescribed  no  punishment  on  a  failure  to  accept 
its  suggestion,  was  held  on  a  court  martial,  which  attracted 
much  attention  at  the  time,  to  have  failed  in  its  purpose  of 
requiring  officers  to  submit  to  the  commanding  officer  any 
difference  between  them  which  their  friends  had  failed  to 
adjust. 

229.  A.W.  102,  §215 — In  cases  where  there  may  be  a  SSSl^tT*** 
doubt  as  to  whether  the  prisoner  made  away  with,  lost  by  niodato,horae,tc. 
neglect,  or  sold  the  article,  the  Queen's  Begulations  direct 

that  separate  charges  should  contain  each  averment.  (3)  By 
an  alteration  of  the  himdred  and  sixty-seventh  article  [§  347] 
in  1873,  the  record  of  the  comrt  of  enquiry  as  to  the  absence 
of  the  prisoner  is  admissible  in  evidence  on  his  trial.  It 
may  be  observed  that  the  court  is  not  authorized  by  the 
hundred  and  thirtieth  article  to  place  a  prisoner  under 
stoppages  [§  689]  in  the  case  of  a  medal  being  lost — and 
not  made  away  with  or  pawned — ^by  him.  (4) 


vn. 
230-249.  There  remains  an  offence,  specified  in  the  articles  ^^p^  ^ ' 

of  war  since   1866,  which  is  distinguished  from  all  the 

others  by  the  form  in  which  the  punishment  is  annexed 

to  it: — 

(3)  Q.R.  App.  C.  33.    See  $  396.  (4)  J.A.G.  17th  Fob.  1874. 
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A.W.  104*  '*  If  any  person  subject  to  the  xnutiny  act  attempt  to 
commit  snicide,  he  shall  be  liable,  to  be  tried  by  a  coort 
martial ; — and,  upon  conviction,  he  shall  be  liable,  if 
an  ofiicer,  to  be  cashiered,  and,  if  a  soldier,  to  suffer 
imprisonment,  with  or  without  hard  labour." 

Jl^^JgJ*  It  will  be  observed  that  the  article — ^though  it  restricts 

^j^no^Jjtt-        the  court  to  the  one  punishment  of  cashiering  in  the  case 
upon  ooiiTiottoti.  of  an  ofBcer,  and  to  imprisonment  with  or  without  hard 

labour,  (5)  to  the  exclusion  of  any  other  punishment,  in 
the  case  of  a  soldier — does  not  peremptorily  direct  the 
award  in  either  case.  It  may  also  be  observed,  that  if  the 
court  forbears  to  award  the  punishments  to  which  the  pri- 
soner is  here  made  liable,  it  cannot  award  any  of  the  addi- 
tional punishments  provided  by  the  hundred  and  seventeenth 
article.  [§123,125] 

(5)  The  article  as  framed  in  1866  "corporal  puniahment '*  was  omitted 
rendered  a  soldier  liable  to  "  imprison-  in  1867i  the  year  before  the  restriction 
ment  and  corporal  punishment.      The    by  the  mntiny  act  in  aU  cases. 
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CHAPTER  V. 


DISTIKCnTE  JXTBISDICnON  OF  COURTS  MABTlJa. 


250.  The  several  descriptions  of  courts  martial  —  varying  Deaignatioiiof 
in  their  constitution  and  practice,  according  to  the  rank  of  ^ezisaog. 
offenders  and  the  crimes  with  which  they  are  charged — as 
specified  in  the  mutiny  act  and  articles  of  war,  are: — 
General,  Detachment  general.  District  or  garrison,  Regi- 
mental, and  Detachment ;  to  which  the  articles  of  war  add 
District  for  the  trial  of  warrant  officers. 

251.  Field  or  drum-head  courts  martial,  so  called  from  Dmm-head 
being  held  in  the  field  or  at  the  drum-head,  were  formerly  <»"*»'**^'^^ 
frequently  held  in  cases  supposed  to  require  an  immediate 
example ;  but  since  it  has  been  requisite  to  administer  an 
oath  to  the  members  of,  and  witnesses  before,  courts  martial, 
other  than  general,  they  have  gradually  fallen  into  desue-  anfortbe 
tude,  and  are  now  very  rarely  resorted  to.  The  articles  of  obsolete. 
war  authorize  a  disregard  of  the  prescribed  hours  in  cases 
requiring  immediate  example,  and  the  new  regulation 
[§  416]  allows  ^Hhe  exigencies  of  the  service''  to  dispense 
with  the  four  and  twenty  hours*  notice  of  the  charge ;  (1)  it 
is,  therefore,  perfectly  regular,  when  necessary,  to  assemble 
a  court  martial  on  the  spot,  at  any  hour,  and  to  inflict  the 
sentence  forthwith ;  but  the  ordinary  rules  must  be  adhered 
to,  both  in  the  convention  and  composition  of  the  court,  in 
the  administration  of  oaths,  and  in  the  reducing  the  pro- 
ceedings to  writing.  In  the  event  of  mutiny  or  insubordina- 
tion, accompanied  with  personal  violence,  or  other  offences, 
committed  on  the  line  of  march  or  on  board  any  ship  not 
in  commission,  regimental  and  detachment  courts  martial 
are  armed  with  special  jurisdiction,  [§268]  extending  to 
the  trial  of  those  crimes,  but  without  power  to  award 
sentences  exceeding  those  which  a  regimental  court  martial 
is  ordinarily  competent  to  award.  (2) 

(1)A.W.160.    Q.R.^,6^.58.  (2)  M.A.11.    A.Wa36. 
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252.  Courts  martial,  considered  with  reference  to  the 
powers  in  regard  to  sentence  upon  offenders  granted  by 
the  mutiny  act,  are  of  three  descriptions,  which  are  moreover 
marked  to  the  eye  by  the  dress  of  officers  attending  them 
[§  490]  : — Greneral  and  detachment  general  courts  martial : 
— District  and  garrison  courts  martial : — and  lastly,  Regi- 
mental and  detachment  courts  martial.  The  courts  martial 
in  these  two  last  divisions  are  also  frequently  classed 
together  as  minor  courts  martial. 

253.  The  composition  and  jurisdiction  of  courts  martial 
in  general  has  been  already  enlarged  upon.  It  is  now  neces- 
sary to  notice  the  distinctive  jurisdiction,  as  to  persons  and 
offences,  of  the  several  descriptions  of  court. 

254.  Soldiers,  (3)  including  non-commissioned  officers, 
who  have  enlisted  or  re-enlisted  sipce  the  20th  June,  1867, 
(4)  are  liable  to  be  brought  before  every  description  of  court 
martial,  according  to  the  offence.  A  provision  in  the  Army 
Service  Act,  1847,  is  applicable  to  older  soldiers,  and  enacts, 
that  when  the  term  of  service  of  any  non-commissioned 
officer  or  soldier  expires  after  any  offence  committed  by  him, 
and  before  he  has  been  tried  or  punished,  he  cannot  be  so 
tried  for  the  same  after  the  expiration  of  his  service,  except 
by  a  general  or  district  or  garrison  court  martial.  (5) 

255.  Warrant  officers  may  be  tried  by  district  court 
martial,  when  any  offence  charged  against  them  is  not  so 
serious  as  to  require  investigation  by  a  general  court  nuurtial ; 
whilst  commissioned  officers,  including  those  who  have  re- 
lative or  honorary  rank,  cannot  in  any  circumstances  be 
tried  by  any  minor  court  martial.  (6) 

256.  Except  in  the  case  of  soldiers  tried  for  disgraceful 
conduct,  general  courts  martial  alone  are  empowered  to  try 
civil  offences,  and  that  only  under  the  hundred  and  first 
section  of  the  mutiny  act,  and  the  hundred  and  forty-third 

(8)  **  Soldier**  in  the  mutiny  act  and  the  Anal  discharge  of  the  soldiers 
and  articles  of  war  now  compreneDds  in  England,  and  the  same  act  else- 
non-commissioned  officers,  which  was  where  (aee.  6J  provides  that  soldiers 
not  invariably  the  case  in  former  years,  entitled  to  their  discharge  shall,  during 
— ^M.A.  67.    A.W.107.   i  126.  such  time,  remain  subject  to  all  the 

(4)  Army   Enlistment   Act,  1867,  provisions  of  the  mutiny  act  as  fully 

sec  8«  M  before  the  expiration  of  their  term 

(6)  10  &  11  Vict.  c.  37,  ••  7.  This  of  service, 
limitation,  it  will  be  observed,  does  not  (6)  Until  the  beginning  of  the  seven- 
extend  to  the  trial  of  offences  com-  teenth  century,  regiment&L  courts  mar^ 
mitted  during  the  time  which  may  tial  tried  all  persons  belonging  to  the 
elapse  .between  the  expiration  of  the  regiment,  except  field  officers,  m  cases 
time  of  service  on  any  foreign  station  not  capital. 
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and  the  two  following  articles  of  war.  A  further  distinction 
referring  to  the  ordinary  jurisdiction  of  courts  martial,  as 
respects  offences,  independent  of  the  punishments  they  may 
entail,  is  pointed  out  by  the  articles  of  war,  which,  in  de- 
claring offences,  direct  the  description  of  court  by  which 
they  shall  be  tried ;  some  by  a  general  court  martial,  whether 
committed  at  home  or  abroad,  or  only  if  in  foreign  parts ; 
others  by  a  district  or  garrison  court  martial;  and  the 
remainder  by  general,  district,  garrison,  regimental,  or  other 
court  martial. 

257.  A  general  court  martial  can  alone  hear  an  appeal  cbm 
under  the  thirteenth  article  of  war;   and  the  following  ^S^^oeof 
offences  are  moreover  expressly  declared   cognizable  by  a  mArtiair"^ 
general  court  martial,  and  cannot  be  tried  by  any  minor 

court  martial,  except  by  permission  of  the  generikl  or  superior 
officer;  excepting  also  mutiny,  gross  insubordination,  or 
other  offence  on  the  line  of  march,  or  on  board  any  ship  not 
in  commission.  The  Queen's  Regulations  direct  that  ^^'the 
higher  tribunal  of  a  general  court  martial  is  not  to  be 
resorted  to  except  in  aggravated  cases  for  which  the  more 
severe  punishment  of  penal  servitude  or  death  can  be 
awarded."  (7) 

A.W.  13.  Vexations  and  groandless  appeal :  §  343  without  ipe- 

36.  Mutiny ;  seditiop ;  misprision  of  mutiny :  §  170  ^^!^; 

37.  Violence  to  snperior  officer  in  execution  of  office :  §  172- 

175 

38.  Disobedience  to  lawful  command  of  superior  officer : 

§178 

51.  Holding  correspondence  with,  or  relieving,  enemy:  §194 

52.  Cowardice;  shamefnlly  abandoning  post;  compelling, 

or  using  means  to  induce,  others  to  do  so :  §  195 

53.  Leaving  post  in  search  of  plunder :  §  195 

54.  Treacherously  betraying  watchword : 

55.  Intentionally  occasioning  false  alarms :  (8)  §  201 

56.  Casting  away  arms  or  ammunition  in    presence  of  in  foxetgn  putk 

enemy : 

57.  Quitting,  or  sleeping  on,  post :  §  199 

258.  To  which  must  be  added,  if  committed  in  foreign 
parts: 

A.W.  58.  Violence  to  bringer  of  provisions  ;  forcing  safeguard ; 

(7)  Q.R.A6,j>.50.  is  an  offence  cognizable  by  any  court 

(8)  Qivmg  false  alanns  at  home,    martiaL— Art.  76. 
where  intention  need  not  be  chaiged. 


•erred  totlus 
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breaking  into  honae  or  cellar  or  stove  fiir  phinder : 

259.  The  offences  which  in  like  manner  are  limited  to  the 
cognizance  of  a  general^  or  district,  or  garrison  court  martial^ 
dLSS*^       «Mi  subject  to  the  same  exceptions,  are : — 

A.W.  31.  Not  attending,  or  irrererenoe  at,  dirine  worship ; 
Violence  to  chaplain  or  minister : 
35.  Perjury :  §  146 

39.  Traitorons  or  disrespectful  words  against  the  peraon  of 
the  SoTereign,  or  an j  of  the  rojal  &mO j : 

40.  Disobeying  orden  in  case  of  firay:  (1) 

41.  Disrespect  to  commander  in  chief :  §  215*. 
Violence  to  snpenor  officer  [n«:*/  in  ezecniion  of  office]  : 
Insubordinate  language  to  superior  officer:  §  172—175. 

42.  Desertion:  §18i3-188 

44.  Persuading  to  desert :  harbouring  deserters  : 
46.  False  confession  of  desertion  :  §  216 

59.  Sending  unauthorised  flag  of  truce : 

60.  Giring  different  parole  or  watchword  without  good 


61.  Spreading  reports  in  fidd,  calculated  to  create  mmeoes- 

sary  alarm :  §  148 

62.  Using  words  to  create  alarm  in  action :  §  149 

63.  Producing  injurious  effects  by  improper  disdosnres : 

§150 

64.  Quitting  ranks  in  action  without  orders :  §  153 

65.  Leaving  guard,  picq[uet,  or  post : 
Becoming  prisoner  by  n^lect : 

66.  Seizing  supplies  proceeding  to  the  army,  contrary  to 

orders:  §154 

67.  Conniving  at  exaction  firom  sutlers ;  or  deriying  advan- 

tage from  sale  of  provisions,  Ac. :  (2)  §  155 

68.  Impeding  or  refusing  to  asast  provost  marshal  or  other 

officer  in  the  execution  of  his  duty:  §  156 

69.  Breaking  arrest ;  escape  from  confinement  or  prison  : 

80.  Embezzlement :  §  205 

81.  (I)  Malingering ;  ttilfuUy  injuring  health  or  delaying 

cure:  §218 
(II)  Self-mutilation :  §  219 

\fMiniiig  another  soldier :  §  221 
(m)  Tampering  with  eyesight : 


(1)  This  article,  u  varded,  would  (2)  To  he  vithin  this  artade  the 

■eem  appUcshle  to  offieers  nther  than  ol^nder  must  he  in  conunand  of  a 

soldiers,  hut  the  articks  of  var  do  not  ganiaon,  fort,  or  hairack. 
the  distinetioii. 
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(IV)  SteaL'ng,  or  receiving  when  stolen,  the  property  of 

comrade  or  military  officer,  band  or  mess  :  §  222 

(V)  Purloining,  or  receiving  when  stolen,  government 

property :  §  210,  223 
(YI)  Other  offences  of  a  fraudnlent  or  felonious  nature  ofPenoes  re- 

against  any  person,  civil  or  military :  §  224)  ^^gniunoe  o^ 

(VII)  Any  other  disgraceful  conduct,  being  of  a  cruel,  in-  Si^S  court 
decent,  or  unnatural  kind :  §  225  marUaL 

87.  Making,  or  being  privy  to,  any  false  entry  or  erasure  in 

description-book  and  records. 
Withholdmg  facts  relating  thereto  : 

88.  Intentional  false  return  of  arms,  ammunition,  clothing, 

money,  stores,  provisions ;  being  concerned  in,  or 
conniving  at,  embezzlement  of  stores,  or  misapplica* 
tion  of  public  money,  by  means  of  false  documents : 

89.  Evading  orders  or  regulations  on  foregoing  points : 
91.  Demanding  extra  billets  : 

Quartering  families  or  servants  without  consent : 
Freeing  from  billets  for  money : 

95.  Offences  on  recruiting  service :  (M.  A.  51) 

96.  Befusing  assistance  to  civil  magistrate :  §  165 

97.  Protecting  from  creditors  on  £Eklse  pretences :  §  168 

98.  Not  doing  best  to  prevent  a  duel :  §  98 

136.  Absence  without  leave  above  twenty-one  days :  §  189 

26o»  By  the  army  service  act,  1847  (10  &  11  Vict.  c.  37, 
8.  7),  no  non-commissioned  officer  or  soldier  subject  to  its 
provisions  is  triable  after  the  expiration  of  his  service, 
[§254]  except  by  a  general,  district,  or  garrison  court 
martial. 

26 1  •  The  trial  by  court  martial  of  the  following  offences  oftmoot 
is,  by  the  terms  of  the  mutiny  act  and  articles  of  war  re-  SySlSiceor 
spectively,  restricted  to  a  district  or  garrison  court  martial  SS^SffUai 
only.  °'^^- 

M.A.  48.  Wilful  false  answer  at  attestation :  §  32, 1014 
A.W.  46.  False  confession  of  desertion :  §  216 

77.  Drunkenness  on  appeal  against  fine  :  §  21271. 

78.  Drunkenness  not  on  duty  of  soldier   other  than  non* 

commissioned  officer :  §  213,  400 

262.  The   offences,  which  are   cognizable   by  a  general,  offences 
district,  garrison,  regimental,  or  other  court  martial  are : —    S^^SSrt 

maiiUI. 

M. A.  38.  Misconduct  in  respect  to  extension  of  furlough : 
A.W.  32.  Disobedience  of  orders  to  attend  school :  §  1369». 
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A,W.  50.  Absence  withont  leave  [A.W.136  if  under  twenty-one 
days:  §189] 
Minor  offence,  upon  request  of  soldier : 

70.  Absence  from  parade,  or  quitting  ranks  : 

71.  Giving  fistlse  alarms,  ai  home  :  (1) 

72.  Not  reporting  prisoner : 

73.  Releasing  without  authority,  or  suffering  the  escape  of, 

a  pris(Hier : 
74l  Unnecessary  detention  of  a  prisoner,  without  trial : 
75.  Neglecting  garrison  or  other  orders: 
78.  Drunk  on  duty  : 

Non-commissioned  officer  drunk  not  on  duty :  §  213 
92.  Ill-treatment  of  landlords : 

94.  Overloading  pressed  carriages ;  ill-treating  the  waggon- 
ers ;  refusing  certificates  of  the  sums  due : 

100.  Striking  or  ill-treating  a  soldier : 

101.  Hiring  for  duty,  or  conniving  thereat : 

102.  Pawning,  making  away  with,  selling,  spoiling  arms, 

accoutrements,  necessaries,  or  medal ;  selling,  losing, 
ill-treating  horse :  §  229 

103.  Malicious  destruction  of  property : 

104.  Attempt  at  suicide :  §229 

105.  All  crimes  not  capital,  and  all  acts,  conduct,  disorders, 

and  neglects,  to  the  prejudice  of  good  order  and 
military  discipline,  not  otherwise  specified  i 
136.  Absence  without  leave  under  twenty-one  days  :  §  189 
161.  Disturbing  proceedings  of  court  martial :  §  434-5 
171.  Misconduct  when  prisoner  of  war.  §  124,  348 

263.  Notwithstanding  this  classification,  a  general  or 
superior  officer  is  empowered  to  extend  the  jurisdiction  of 
an  inferior  .court  martial  (its  powers  in  regard  to  sentence 
on  offenders  being  limited  as  at  other  times)  over  any 
offence  cognizable  by  any  court  martial,  which  he  is  himself 
authorized  to  assemble ;  (2)  except  that  desertion  cannot, 
in  any  circumstances,  be  tried  by  a  regimental  court  mar- 
tial. (3) 

264,  The  general  or  superior  officer  cannot  exercise  this 
discretion  in  permitting  the  trial  of  a  grave  offence  by  an 
inferior  court,  unless  he  has  the  power  of  confirming  the 
proceedings  of  that  description   of  court  by  which  it  is 

(1)  The  offence  of  "inientumally"  place  where  committed, 
occasioning  false  alarms  is  directed        (2)  A.W.136,  140. 
(Art,  65)   to  be  tried   by  a  general        (3)  AW.136. 
court  martial,  without  reference  to  the 
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cognizable  under  the  provisions  of  the  articles  of  ^vvar :  or, 
at  home,  where  the  proceedings  of  all  general  courts  martial 
are  submitted  to  the  Queen,  unless  he  has  a  warrant  to  con- 
vene such  courts,  and  consequently  by  implication,  as  as- 
sumed in  this  case,  a  discretionaiy  power  to  dispense  with 
their  assembly.  But  abroad,  an  officer  authorized  merely  to 
assemble  general  courts  martial,  or,  at  home  or  abroad,  an 
officer  authorized  to  assemble  a  district  court  martial  cannot 
dispose  of  any  case  which  is  not  clearly  within  the  cogni- 
zance of  that  description  of  court,  without  the  permission  of 
the  competent  authority,  that  is,  of  the  officer  invested  with 
the  power  of  confirming  the  proceedings  of  the  higher 
tribunal. 

265.  It  had  always  been  considered  in  the  army,  that  an  QniftoBmom 
offence  which  a  special  article  made  cognizable  by  a  general  cfau^^ 
court  martial,  if  charged  in  the  express  terms  of  that  article,  i^titoS^' 
could  not  be  tried  by  an  inferior  court.      Mr.   M* Arthur  maSoSait. 
observed,  ^^  should  a  non-*conmiissioned  officer  or  soldier  be 
brought  before  a  regimental  court  martial  for  mutiny,  de- 
sertion, or  any  of  the  higher  crimes  cognizable  by  a  general 
court  martial,  he  might  not  only  plead  the  incompetency  of 
the  regimental  court  martial  to  try  him ;  but  should  this 
regimental  court,  even  without  a  soldier's  availing  himself  of 
such  a  plea,  proceed  in  the  trial,  and  adjudge  a  punishment 
for  a  crime  not  within  the  jurisdiction  of  the  court,  the 
members  would,  collectively  or  individually,  be  liable  to 
prosecution  in  a  court  of  justice,  for  the  illegality  of  their 
proceedings.''  (4)    This  reasoning,  or  rather  this  exposition 
of  the  law,  still  holds  good,  and  is  especially  applicable,  as 
commanding  officers   are  expressly  forbidden  to  give  in 
against  a  prisoner  ''  vague  and  indefinite  charges,"  (5)  and 
thus  try  before  a  regimental  court  martial,  offences  which  how  a 
are  directed  to  be  tried  by  general,  or  district,  or  garrison  ^m^^au' 
courts  martial.     In  cases  where  these  grave  offences  may  £trad\he 
admit  of  less  serious  notice,  and  when  conmianding  officers  ^Sr^^t^ 

ooortB  martial. 

(4)  M*Aitliiir,  1813,  i.  158.  court  martial.  Thus  facta  which  might 

(5)  A.W.140.  Previoiis  to  the  direct  amount  to  mutiny  have  been  chamd 
injunction  to  the  contrary  in  this  as  disorderly  conduct,  to  the  prejudice 
article,  it  was  customaiy  to  modify  of  good  order  and  militaiy  discipline ; 
the  chaige,  so  as  to  avoid  the  express  desertion  has  in  like  manner  been 
cffimce  declaredcognizable  by  asuperior  charged  as  absence  without  leave ;  but 
court,  and,  by  these  means,  to  bring  it  any  such  practice  is  now  absolutely 
within  the  jurisdiction  of  an  inferior  prohibited. 
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be  shall  deem  it  advisable  to  proceed  to  trial  by  a  district, 
garrison,  or  regimental  court  martial,  they  are  enjoined  to 
lay  a  statement  of  the  case,  together  with  the  charge  they 
intend  to  bring,  before  the  general  or  other  officer  conmiand- 
ing  the  brigade,  district,  or  garrison,  with  an  application  so 
to  proceed ;  who  is  to  exercise  his  discretion  in  directing  the 
description  of  court  by  which  the  offender  shall  be  tried. 
Should  he  accede  to  the  application,  the  hundred  and  for- 
tieth article  of  war  of  the  present  year  for  the  first  time 
provides  that  his  permission  shall  be  recorded  in  the  heading 
of  the  proceedings  of  such  court,  in  addition  to  being 
noticed  as  hitherto  in  the  monthly  return  of  courts  martial 
sent  to  the  adjutant-general.  (6) 

266.  Though  it  is  not  directed  by  the  article,  it  would 
seem  desirable  that  the  permission  of  the  superior  officer  to 
try  a  soldier  for  a  crime  expressly  declared  to  be  cognizable 
by  a  superior  court,  should  be  laid  on  the  table,  or  other- 
wise brought  to  the  notice  of  the  court  martial  of  inferior 
jurisdiction,  as  their  authority  for  the  variation  in  the 
heading  of  the  proceedings,  inasmuch  as  the  members  of  a 
court  martial  are  not  only  responsible  to  military  author- 
ities, but  are  amenable  to  courts  of  civil  judicature,  for 
any  undue  exercise  of  jurisdiction  or  illegal  assumption  of 
power. 

26y.  Where  an  inferior  court  martial  has  proceeded 
without  due  permission  to  the  trial  of  an  offence  triable 
by  a  superior  court,  the  sentence  "  cannot  be  legally  en- 
forced." (7) 

*  268-9.  Offences  on  the  line  of  march  had  been  previously 
expressly  excepted  from  those,  for  the  trial  of  which  re- 
course must  be  had  to  the  discretionary  power  vested  in  the 
general  officer ;  and  it  has  now  for  many  years  been  pro- 
vided that  not  only  on  the  line  of  march — and  that,  whether 
halting,  (8)  or  on  the  move,  and  whether  by  railway,  canal, 
dak,  or  other  mode  of  conveyance — but  also  on  board  of  any 
ship,  not  in  commission,  the  jurisdiction  of  a  regvmental  or 

(6)  A.W.140.  that  the    phrase  in  this  connection 

(7)  Letter,  J.A.G.  Office,  16th  Jan.  applied  only  to  the  time  during  whicli 
1867.  the  soldier  was  "  actually  on  his  day's 

(8)  When  distinctire  penalties  were  march  from  one  station  or  halting- 
awarded  for  habitual  drunkenness  "o»  place  to  another."— QJft.(  1866)  App. 
the  line  of  march"  it  was  explained  ao,  6,  23 note. 
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detachment  court  Tnartial  may  be  extended  to  mutiny  or 
insubordination,  accompanied  with  personal  violence,  or 
other  offences,  in  the  discretion  of  the  officer  in  immediate 
command  of  the  troops,  by  whom  the  sentence,  not  exceed- 
ing that  which  a  regimental  court  martial  may  ordinarily 
award,  may  be  confirmed  and  carried  into  execution  on 
the  spot ;  every  sentence  so  confirmed  being  noticed  in  the 
monthly  return  of  courts  martial,  and,  if  on  the  line  of 
march,  reported  to  the  general  commanding.  (9) 

(9)A.W.135.    H.A.II.    §312. 
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General  Courts  Martial. 

270.  Genebal  courts  martial,  as  provided  by  the  mutiny 
act,  [aec.  6]  may  be  held  by  special  commission  or  warrant 
under  the  sign  manual.  They  are  ordinarily  convened  by 
officers  duly  authorized  by  warrant  in  that  behalf.  (1) 

27 1 .  Creneral  courts  martial  in  the  English  armjr,  originally 
consisted  of  twelve  members  besides  the  president,  according 
to  the  Swedish,  Dutch,  and  Grerman  custom.  In  the  time 
of  James  II.  ^'  the  council  of  war,  or  court  martial,"  was  to 
consist  of  seven  at  least,  which  Sir  James  Turner  describes 
as  the  French  practice ;  (2)  but  from  the  time  of  the  first 
mutiny  act  in  1689  until  the  year  1868,  general  courts  mar- 
tial have  consisted  at  home,  as  at  first,  of  thirteen  conmiis- 
sioned  officers.  In  that  year  the  number  was  reduced  to 
nine ;  but  with  the  proviso,  that  each  of  them  shall  have  a 
conunission  from  Her  Majesty  for  three  years  before  the 
assembly  of  the  court.  The  article  of  war  embodies  this 
proviso,  as  respects  all  other  cases,  and  fixes  the  noinimum  in 
the  East  Indies,  Malta,  and  Cribraltar  at  nim^  as  at  home  ; 
in  Nova  Scotia  or  Bermuda  at  seven ;  and  in  any  other  colony, 
or  out  of  the  Queen's  dominions,  reduces  it  to  five.  (3) 

All  general  courts  martial  are  moreover  necessarily  at- 
tended by  a  judge  advocate,  or  person  officiating  as  such.  (3) 

272.  The  composition  of  a  general  court  martial,  as 
regards  its  legal  competence,  is  not  in  any  case  affected 
by  the  rank  of  the  prisoner,  except  that  no  field  officer  can 
"  be  tried  by  any  person  under  the  degree  of  captain."  (4) 

(1)  8e$  before,  §7-11;  Appendix    Uec.%)  provides  only  for  the  British 
I.II.IIL&IV.  Isles.    aee%2. 

(2)  Pallas  Aimata  (1688),  208.  (4)  MA.13.  A.W.152. 
(8)A.W.106.      The     Mutiny   Act 
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This  proviflion  in  the  articleB  of  war  dates  back  from  the  uidoUi«r 
very  first,  and  is  absolute  under  all  circumstances.  It  was  ^E^' 
only  in  1637  that  additional  rules  [§19,  20]  were  pre- 
scribed in  the  general  regulations.  These,  as  now  modified, 
haye  been  already  quoted ;  and  they  are  necessary  to  be  ob- 
served, if  possible,  in  forming  the  detail  of  these  courts, 
when  ordered  for  the  trial  of  commanding  officers  of  corps, 
or  other  officers. 

273.  The  president  is  appointed,  under  the  restrictions  AppointinMit 
already  specified;  [§16, 17]  sometimes,  as  in  India,  in  orders,  bywm^^ 
but  more  usually  by  warrant,  which  is  the  course  contem-  *       ^ 
plated  in  the  authorized  form  of  proceedings.     The  warrant 

may  be,  either  for  the  trial  of  a  prisoner  specially  named,  or  or  abroad  by 
generally  "  for  the  trial  of  such  prisoners  as  may  be  brought  SS^**" 
before  the  court ;"  or  else  it  may  be,  "  for  hearing  and  ex- 
amining into  such  matters  as  may  be  brought  before  the 
court,"  which  last  form  appears  that  which  may  be  preferably 
used ;  it  is  applicable  on  appeals  from  regimental  courts  of 
enquiry,  and  on  all  other  occasions.  (5) 

274.  The  other  officers  to  form  the  court  are  appointed  in  and  other 
orders,  [§21]  except  in  the*  now  uncommon  case  of  their  ™®™***^ 
being  named  in  the  warrant. 

275.  Warrants  for  holding  general  courts  martial  have  conTentkmby 
been  issued  under  the  sign  manual,  directed  to  the  judge  ad-  ^"*"'' 
vocate  general,  appointing  the  president,  and  embodying  the 

charge,  and  have  in  several  instances  specified  the  names  of 
all  the  officers  appointed  to  form  the  court.  (6) 

276.  General  courts  martial  for  the  trial  of  officers  and  Fbrcbetruaot 
non-commissioned  officers  of  the  volunteer  permanent  staff,  JSSSSJltaff. 
consist  of  not  less  than  nine  members.     The  president  must 

be  a  field  officer  of  the  volunteer  force  appointed  by  the 
secretary  of  state,  [§  5]  and  the  other  members  officers  of  the 
volunteer  permanent  staff.  (7) 

227,  Greneral  courts  martial  only  are  competent  to  try  DtetiaotiTe 
every  description  of  person  subject  to  the  mutiny  act,  and  i"*^^'**"*' 
every  offence  declared  under  it,  and  to  award  the  ptmish- 
ments  of  death  and  penal  servitude  (8) ;  they  can  receive  ap- 
peals from  regimental  courts  of  enquiry,  under  the  thirteenth 
article  of  war;  and  can  alone  supply  the  place  of  courts 

(fiXSeefonn,  Appendix  XL  (7)  Volunteer    Act,    s.  22,    1863. 

(6)  This  precedent  was  followed  in  [§22nl 

the  caee  of  the  Canadian  rebelB,  tried  (8)  ILA.8. 
at  Montieal  in  1838  and  1839. 
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of  civil  judicature  for  the  trial  of  civil  offences.  (9)  The 
peremptory  and  discretionary  punishments  which  general 
courts  martial  are  called  upon  to  award,  in  the  case  of  com- 
missioned officers,  [§114]  ¥rarrant  officers,  [§130]  non-com- 
missioned officers  and  soldiers,  [§118]  have  been  already 
detailed,  and  the  proceedings  and  confirmation  of  trials  by 
these  courts  will  be  considered  in  detail  in  subsequent 
chapters. 

DetdchmerU  General  Courts  Martial. 

278.  This  description  of  court  was  first  established,  by  the 
act  53  Creo.  3,  c.  99,  for  amending  the  mutiny  act  of  that 
year  (1813),  with  a  view  to  repress  the  spirit  of  plunder  and 
outrage  which  had  broken  out  in  the  army  after  the  battle 
of  Vittoria,  upon  the  strong  representations  of  the  Duke  of 
Wellington  to  the  authorities  at  home.  (1)  Until  the  year 
1860  they  could  be  assembled  only  "  out  of  Her  Majesty's 
dominions;"  but  the  mutiny  act  of  that  and  subsequent  years 
has  declared  it  lawful  to  convene  them  in  any  place  **  beyond 
seas,"  where  it  may  be  found  impracticable  to  assemble  a 
general  court  martial,  (2)  and  where  there  is  no  civil  tri- 
bunal competent  to  try  the  crime. 

279.  In  these  circumstances  a  detachment  general  court 
martial  consisting  of  not  less  than  three  officers,  who  may 
be  convened,  without  (3)  a  warrant  from  Her  Majesty,  by 
any  officer  commandmg  any  detachment  or  portion  of  troops, 
upon  compUmit  made  to  him  of  any  crime  or  offence  com- 
mitted against  the  property  or  person  of  any  inhabitant 
or  resident  in  the  country,  by  any  person  serving  with 
or  belonging  to  Her  Majesty's  armies,  being  under  the 
immediate  command  of  such  officer. 

280.  These  courts  martial  "have  the  same  powers,  in 
regard  to  sentence  upon  offenders,  as  are  granted  by  the 
mutiny  act  to  general  courts  martial."  (4)  The  hundred  and 
seventeenth  article  also  expressly  recognizes  their  **  power  to 
pass  sentences  of  death  or  penal  servitude." 

281.  The  terms  of  the  mutiny  acts  have  for  many  years 

(9)M.A.101.    A.W.143, 145.     This  panjing  the  act. — Supplementary  Des- 

cnntingency  is  not  enlarged  upon  in  patches  of  the  Duke  of  Wellington, 

this  place,  as  trials  for  criminal  of-  Yiii.  104-107. 

fences  will  be  referred  to  in  the  last  (2^  M.A.12.    A.W.107. 

chapter  of  this  work.  (3)  A.WA07.    See  before,,  § 4. 

(1)  See  the  letters  from  Lord  Ba-  (4)  M.A.12.    A.W.124. 
thurstand  the  Duke  of  Yorkaccom- 
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prevented  a  doubt,  (5)  which  had  previously  existed,  as  to  the  pisttnctiTe 
competency  of  this  court  martial  to  entertain  a  charge  against  ^j^^  peraons; 
an  o£Scer,  as  it  declares  it  may  be  convened  by  "  any  officer 
commanding,  •  •  •  upon  complaint  made  to  him  of  any 
offence  committed  against  the  property  or  person  of  any 
inhabitant,  .  .  •  by  any  person  serving  with  or  belong- 
ing to  Her  Majesty's  armies,  being  wnder  the  immediate 
command  of  any  such  officer."  The  words  any  person  clearly 
comprehend  officers  under  the  immediate  command  of  the 
officer,  who  may  be  authorized  to  convene  the  court. 

282.  It  is  particularly  to  be  remarked,  that  this  court  o^er  offences 
martial  can  only  be  held  upon  compUmU  of  an  offence  against  mbjlKtto^be 
an  inhabitant  or  resident    In  ordinary  cases,  as  for  any  "^°    ^     ' 
breach  of  discipline,  the  detachment  general  court  martial 

has  no  jurisdiction.     In  1849  these  courts  were  held  for  the 

trial  of  insurgents  at  Cephalonia ;  and  now  that  they  may  be  or  by  iMungenta 

,-,.,.      ^,        ^  ,       ,        .    .  1  1  r.  ,  J    dealt  with  as  If 

held  within  the  Queens  donumons  beyond  seas,  it  would  beiongmRto 
seem  very  desirable,  in  the  event  of  a  proclamation  of  martial 
law  in  any  of  the   colonies,  that  they  should  be  held  in 
preference  to  any  less  regularly  constituted  tribunaL  [§  441] 

283.  The  court,  as  before  noticed,  may  consist  of  three  compoeiuon. 
officers,  and  it  is  expressly  provided  by  the  hundred  and 
fourteenth  article  of  war,  that  the  president  may  be  under  Bank  and 
the  rank  of  captain.     The  officer  commanding  the  detach-  oF^Sent! 
ment  is  not  debarred  from  appointing  himself  president,  as 

the  same  article  also  provides  that,  '^  In  the  case  of  a  detach- 
ment general  court  martial,  the  officer  convening  such  court 
may  be  the  president  thereof." 

284.  An  officer  of  whatever  rank  may  therefore,  in  the  Peculiarity 

.   «  1  •      1      •      ji  1 V  •  1  •  I  of  constitution 

special  cases  particularized,  convene  this  peculiar  court  mar-  of  the  court 
tial,  provided  only  there  are  two  commissioned  officers  under  thTdoiwS?^ 
his  command  who  are  available  as  members.     The  abuse  of  ^wer,%  a 

■m  .  m,  m  ii*j^i      ii_  •   •  subaltem 

such  extraordinary  power  is  guarded  agamst  by  the  provision  detached, 
that  no  sentence  '^  shall  be  executed  until  the  general  com-  must  in  aii 
manding  the  army  of  which  the  division,  brigade,  detachment,  lei^sned  to  a 

general  ofSoer. 

(5)  Older  acts  specified  the  persons  or  were  intended  to  be  included,  in 

amenable  to  this  court   martial,  as  this  case — particularly  when  the  gene- 

"  any  non-commissioned  officer,  soldier,  ral  rule  for  the  construction  of  statutes 

or  other  person ;"  in  other  parts  of  the  was  considered,  '*  that  where  things  or 

same  statute,  officers,  when  intended  persons  of  an  inferior  degree  are  first 

to  be  comprehended,  were  invariably  mentioned,  those  of  a  higher  dignity 

named  first    It  was  thus  by  no  means  shaU  not  be  included  under  general 

dear  that  officers  could  be  understood,  subsequent  words." 


■pedal 
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or  party,  forms  part,  and  to  which  any  person  so  tried,  con- 
victed, and  adjudged,  shall  belong,  shall  have  approved  and 
confirmed  the  same."  (6) 
AdTmntikgef  of         285-9.  ^^  '^^J  ^  obscrved  that  the  detachment  general 
m^iAijn^       court  martial  is  designed,  and  is  well  calculated  to  effect 

a  veiy  important  object— the  investigation  of  an  alleged 
offence  on  the  spot  where  it  may  have  been  committed.  The 
evidence  of  the  aggrieved  inhabitant  may  be  received,  by  its 
intervention,  without  inconvenience,  though  the  detachment 
to  which  the  offender  belongs  may  be  on  the  line  of  march,  or 
on  detached  duty  at  a  considerable  distance  from  the  head- 
quarters of  the  army.  This  court  is  calculated  to  be  especially 
useful  on  the  zparch  of  detachments  from  depots  or  hospitals 
on  the  lines  of  communication  of  armies.  Such  detachments 
are  rarely  attended  by  a  provost  marshal,  and  great  excesses, 
therefore,  might  be  committed  on  the  people  of  the  countiy 
with  impunity,  if  a  court  could  not  readily  be  convened  to 
receive  their  evidence ;  for  in  many  cases  it  would  be  im- 
practicable to  convey  to  head-quarters  inhabitants  whose 
testimony  may  be  essential  to  the  ends  of  justice  and  dis- 
cipline. 

(6)2J.A.12.    A.W.124. 
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courts  martial,  so  called  as  they  were  convened  by  the  com-  SSSu;**"^ 
mander  of  a  regiment  or  garrison,  have  been  known  to 
British  military  law  from  the  time  that  courts  martial  suc- 
ceeded to  the  jurisdiction  of  the  general  or  judge  marshal. 
The  district  or  garrison  court  martial,  (1)  however,  is  of 
comparatively  recent  origin,  having  been  first  established  by 
the.  mutiny  act  and  articles  of  war  for  the  year  1829,  in  the 
place  of  general  regimental  courts  martial.  (2) 

291.  It  is  convened  either  by  officers  in  command  thereto  oomtitation. 
authorized  by  warrant  imder  the  sign  manual,  or  by  Her 
Majesty's  delegated  authority.  The  general  warrants  (3)  of 
officers  in  command  abroad,  and  special  warrants  of  (4) 
officers  commanding  districts  and  divisions  at  home,  each 
year  empower  them  to  convene  district  or  garrison  courts 
martial ;  and  also  to  direct  their  warrant  to  any  officer,  imder 
their  command,  who  has  the  command  of  a  body  of  forces, 
which  at  home  must  not  be  less  than  four  troops  or  com- 
panies, authorizing  such  officer,  not  being  however  below  the 
degree  of  a  field  officer,  except  in  detached  situations  beyond 
the  seas  where  a  field  officer  is  not  in  command,  in  which  case 

(1)  Theoe  courts  are  not  unfre-  consisted  exclusively  of  officers  of  the 
quently  conrened  in  circumstanceB  same  regiment.  They  were  attended 
when  both  of  the  altematire  names  by  a  judge  adrocate  ;  as  was  also  the 
are  equally  unsuitable ;  whereas  the  district  court  martial  for  the  first  year 
name  "  Brigade "  court  martial,  which  of  its  introduction  into  the  service, 
some  years  ago  it  was  intended  to  Their  jurisdiction  extended  over  the 
have  given  them,  but  which  appears  soldiers  of  the  particular  regiment  for 
to  have  been  lost  sight  of,  would  be  as  which  the  warrant  was  granted,  the 
applicable  in  garrisons  as  in  the  field  commanding  officer  was  authorised  to 
or  in  cantonments.  appoint  himself  president,  and  they 

(2)  From  the  ^ear  1812  to  the  year  were,  in  certain  cases,  empowered  to 
1829  general  regimental  courts  martial    award  transportation. 

had  been  held  by  regimental  com-        (S)  Appendix  II.  UL  IV. 
manding  officers  duly  empowered  by        (4)  Appendix  V. 
wazrant  under  the  sign  manual,  and 
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a  captain  may  be  authorized  to  convene  district  or  garrison 
courts  martial.  (1) 

292.  The  mutiny  act  prescribes  that  every  district  or 
garrison  court  martial,  convened  within  the  United  Kingdom 
or  British  Isles,  shall  consist  of  not  less  than  seven  commis- 
sioned officers ;  and  the  articles  of  war  further  direct  that  it 
shall  not  consist  of  less  than  seven  in  the  East  Indies,  Malta, 
and  Gibraltar ;  of  five,  if  convened  in  Nova  Scotia  or  Ber- 
muda ;  and  if  convened  in  any  other  colony,  or  beyond  the 
Queen's  dominions,  of  not  less  than  three.  (2)  The  hundred 
and  ninth  article  further  explains  that  it  may  be  composed 
of  any  officers  of  different  corps,  of  officers  of  the  artillery, 
engineers,  marines,  and  general  staff,  or  that  it  may  be 
entirely  composed  of  officers  of  the  same  corps  (3)  ;  but  in 
practice  the  district  court  martial  is  not  entirely  composed 
of  officers  belonging  to  the  same  regiment  as  the  prisoner, 
when  officers  of  other  regiments  are  available. 

293.  District  courts  martial  for  the  trial  of  non-commis- 
sioned officers  of  the  volunteer  permanent  staff  consist  of 
not  less  than  five  members,  the  president  being  a  field  officer 
appointed  by  the  secretary  of  state,  [§  5]  and  the  members 
officers  of  the  volunteer  permanent  staff.  (4) 

294.  The  president  is  appointed  by,  or  under  the  authority 
of,  the  officer  convening  the  court,  under  the  limitations 
which  have  been  already  noticed.  [§15-17]  The  president, 
as  at  other  minor  courts  martial,  stands  in  the  place 
of  a  judge  advocate.  (5)  He  summons  witnesses  when  so 
required  by  the  prosecutor  or  prisoner  (6),  administers  the 
prescribed  oaths  to  the  other  members,  and  transmits  the 
original  proceedings  to  the  judge  advocate  general  in 
London.  (7) 

295.  The  jurisdiction  of  a  district  or  garrison  court  martial 

(1)  M.A.6.   A.W.110.  points  of  difference  between  them  and 
{2)  MA.9.   A.W.111.  oiBtrict  or  garriflon  courts  martial  are 
(3)  In  the  corresponding  article  of  subsequently  adverted  to,  {304-306. 
1844,  an  exception  was  first  inserted  (4^  Volunteer  Act,  1863,  %  22(1). 
— the  article  from  that  time  proTJding  (6)  As  to  the  duties  of  the  preid- 
that  the  district  or  garriatm  court  mar-  dent,  see  {  430. 
tial,  "  except  for  the  trial  of  foarrant  (6)  M.A.13.  For  the  first  year  after 
officerst  may  be  entirely  composed  of  their  introduction  into  the  service  the 
officers  of  the  same  regiment."    This  presence  of  a  judge  advocate  was  re- 
exception  is  not  further  noticed  in  this  quired  at  distnct  courts  martial,  but 
place,  as  "  district "  courts  martial  for  the  mutiny  act  and  articles  of  war  of 
the  trial  of  warrant  officers,  as  consti-  1830  dispensed  with  it. 
tutad  under  the  111th  article,  and  the  (7)  A.W.167. 
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as  to  the  cognizance  of  crime,  has  been  noticed  [§259-262]  joriBdiction 
when  refemng  to  the  distinctive  jurisdiction  of  courts  mar-  garriBon 
tial  over  offences.    It  differs  from  a  general  court  martial  as  ^ 
not  being  competent  to  entertain  a  charge  against  a  com- 
missioned officer,  or  an  appeal  from  a  regimental  court  mar- 
tial, or,  imless  by  permission,  [§263]  to  try  offences,  except 
desertion,  that  are   punishable  by  death*      An  alteration  extended  to 

■^  "^  the  trial  of 

introduced  in  the  articles  of  1862  provided  that  warrant  warrant 
officers  may  be  tried  by  «  district  or  garrison"  courts  martial.  ^B^^^ 
The   peculiarly  constituted  district   court  martial  for  the  tnted  district 
trial  of  warrant  officers  still  however  remains  in  the  articles  retained. 
of  war. 

296.  A  district  or  garrison  court  martial  has  the  same  Fowers. 
power  as  a  general  court  martial  to  sentence  any  soldier  to  Sre^tom  i 
such  punishments  as  accord  with  the  provisions  of  the  mutiny  SJSSj*'*** 
act  [§  118-123],  except  that  death  and  penal  servitude  can- 
not in  any  case  be  adjudged  by  it;(l)  and  that,  in  the  case 

of  warrant  officers  [§130],  it  is  not  authorized  to   award 
imprisonment. 

297.  There  used  to  be  a  further  distinction  between  dis-  Formerly 
trict  or  garrison  courts  martial  and  general  courts  martial.  ^^JL^ 
The  mutiny  act  gave,  as  it  still  gives,  the  same  powers  of  im-  ""*" 
prisonment  to  both  kinds  of  courts  martial ;  but  until  the 
regulations  were  modified  in  1864,  they  limited  the  duration 

of  imprisonment  by  district  courts  martial  to  six  months. 
In  that  year  this  restriction  was  so  far  modified,  that  in  very 
grave  cases  district  courts  martial  were  empowered  to  award 
the  full  amoxmt  of  two  years'  imprisonment.     In  1869  the  imt  district 
same  powers,  in  respect  to  forfeitures  and  sentence  of  dis-  now  have  the 
charge  with  ignominy,  were  given  by  the  articles  of  war  to  m  general 
these  courts  as  w^re  given  to  general  courts  martial,  district  respect,  and 
courts  martial  having  previously  had  these  powers  only  in  feitares,'&c. 
cases  of  desertion  and  disgraceful  conduct. 

298-3CX>.  These  enlarged  powers  were  given  to  these  courts  with  the  riew 
with  the  view  of  enabling  them  to  deal  with  all  ordinary  Ses^totho" 
cases  of  crime  among  non-commissioned  officers  and  soldiers ;  tru>i^. 
and  it  is  laid  down  in  the  regulations  (2)  that  '^  the  higher 
tribunal  of  a  general  court  martial  is  not  to  be  resorted  to, 
except  in  aggravated  cases,  for  which  the  more  severe  punish- 
ment of  penal  servitude  or  death  may  be  awarded." 

(1)Mj1.9.  ^  (2)  Q.K.i8f.6^.60. 
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Froceedingit 
Low  f orwuded 
to  oonfirming 
auttaoiitj. 


Conflrnuttion, 


nndfirmiitlny 
act ; 


under  yoltm- 
teer  act. 


Proceedins^ 
how  disposed 
■of,  nnder 
aitlolefl 


and  Qaeen'8 
Begnlationa. 


301.  The  proceedings  [§475]  are  forwarded  for  confir- 
mation to  the  general  or  other  confirming  officer  by  the 
president  through  the  proper  channel,  "or  to  army  head 
quarters  where  there  is  no  general  officer  in  command."  (3) 

302.  The  officer  empowered,  by  warrant  under  the  sign 
Tnantbol,  or  under  Her  Majesty's  delegated  authority,  to 
convene  these  courts,  or,  in  his  absence,  the  officer  on  whom 
the  command  may  devolve,  is  authorized  to  confirm  the  pro- 
ceedings ;  to  cause  the  sentence  to  be  put  into  execution ; 
or  to  suspend,  mitigate,  or  remit  the  same,  as  may  be  best 
for  the  good  of  the  service.  (4)  The  volunteer  act  provides 
that  the  sentence  of  a  district  court  martial  for  the  trial 
of  a  non-«ommissioned  officer  of  the  volunteer  permanent 
staff,  [§  293]  is  not  to  be  put  in  execution  until  confirmed 
by  a  secretary  of  state  authorized  in  that  behalf  by  warrant 
under  the  sign  manual.  (5) 

303.  The  original  proceedings  of  district  or  garrison 
courts  martial,  after  they  have  been  duly  confirmed  and 
promulgated,  are  required  to  be  transmitted  by  the  presi- 
dent (6)  without  delay  to  the  judge  advocate  general  in 
London,  in  whose  office  the  article  directs  they  shall  be 
carefully  preserved,  but,  as  provided  in  1868,  not  necessarily 
for  more  than  three  years.  (7)  The  Queen's  Eegulations  (8) 
direct,  that  "  on  home  service  the  proceedings  are  to  be  sent 
by  the  president  under  cover  to  the  deputy  judge  advocate 
of  the  district,  who  will  submit  them  to  the  judge  advocate 
general,  at  the  same  time  drawing  his  attention  to  anything 
requiring  notice  in  the  proceedings." 


Court  far  the  Trial  of  Warrant  Officers. 

District  conrta  304.  The  articles  of  war  point  out  the  composition  and 
trial  of  warrant  peculiarities  attaching  to  the  court  martial,  now  termed 
^"^**"'  District^  but  formerly  Detachment,  (1)  for  the  trial  of  war- 

rant officers.     These  courts  martial  are  appointed  by  order 


(8)  aR.App.A,p.23. 

(4)  Appendix  V. 

(5)  Volunteer  Act,  1863,  sec.  22. 

(6)  This  mention  of  the  president 
renders  it  necessary  to  return  the  pro- 
ceedings to  him,  which  in  many  cases 
is  attended  with  great  inconyenience,  as 


for  example  when  he  has  leftthestation. 
— ^As  to  corering  letter,  see  §  486«. 

(7)  A.W.167.    Q.R.AppJ^j).24. 

(8)  aR.App.A,p.24. 

(1)  See  article  of  war  of  1828  and 
previous  years:  "Whereas  the  situ- 
ation of  officers  not  commissioned  by 
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of  the  general  commanding  the  district,  if  convened  at  oomtitatioii; 
home ;  or,  if  elsewhere,  by  the  general  commanding-in-chief 
on  the  station.    They  are  in  no  case  to  consist  of  less  than  oompoflitioa 
seven  commissioned  officers,  except  in  Bermuda,  the  Baha^ 
mas,  the  Cape  of  Grood  Hope,  the  settlements  in  southern  or 
the  western  coast  of  Africa,  Saint  Helena,  British  Columbia, 
Vancouver's  Island,  Jamaica,  Honduras,  NewfoundlaDd,  New 
Zealand,  the  Australian  colonies,  the  Windward  and  Lee- 
ward Islands,  British  Guiana,  Hong  Kong,  the  Prince  of 
Wales  Island,  Singapore,  Malacca,  and  the  settlements  on 
the  coast  of  China,  or  in  the  East  Indies,  where  they  may 
consist  of  five,  (2)  of  whom,  in  either  case,  not  more  than 
two  are  to  be  taken  from  the  regiment  in  which  the  warrant 
officer  to  be  tried  may  be  serving,  nor  more  than  two  under 
the  rank  of  captain.  (3)    The  president  cannot  be  under  the  president; 
degree  of  a  field  officer,  unless  a  field  officer  cannot  be  had, 
.and  in  no  case  under  the  degree  of  captain.  (4)    No  court  umitation  of 
martial  can  sentence  a  warrant  officer  to  corporal  punish- 
ment. (5) 

305-9.  The  most  important  distinction  between  this  and  ooniinnatioii. 
other  minor  courts  martial  was  done  away  with  in  the  year 
1857,  by  omitting  the  clause  in  the  article  of  war,  which 
provided  that  the  sentence  of  a  district  court  martial  upon  a 
warrant  officer  should  not  be  put  in  execution  till  confirmed 
by  Her  Majesty,  if  the  court  were  held  at  home.  This 
obsolete  provision  involved  the  necessity  of  transmitting  the 

us,  or  by  any  of  our  general  officers  to  be  held  and  proceed  in  the  nature  of 
liaying  authority  from  us  to  grant  regimental  courts  martial." — ^Articles 
<x>mmi88ion8,  but  appointed  by  war-  of  War,  1828,  see.  16,  art.  17. 
rant  under  the  signature  of  the  colonels  (2)A.W.lll.  The  district  or  gar- 
or  commandants  of  the  corps  to  which  rismi  court  martial  in  the  East  Indies 
they  belong,  has  not  been  hitherto  de-  must  consist  of  seven  officers ;  and  in 
Uned,  in  regard  to  their  being  liable  the  other  direction  in  the  Bahamas, 
to  be  tried,  otherwise  than  by  a  general  Gape  of  Good  Hope,  Saint  Helena, 
court  martial ;  and  it  appearing  to  be  Fnnce  of  Wales  Island,  Singapore, 
highly  necessaiy  that  our  royal  plea-  Malacca,  British  Columbia,  Van- 
sure  should  be  declared  and  made  courer's  Island,  and  in  the  settle- 
known  touching  the  mode  of  trial  for  ments  on  the  western  coast  of  Africa, 
such  officers ;  We  do  accordingly  direct,  &c.,  they  may  consist  of  not  less  than 
that  in  all  cases  where  the  offence  three  officers. — See  §  292. 
charged  against  any  warrant  officer  (3)A.W.lll. 
may  not  1m  of  so  heinous  a  nattire  as  (4)  A.W.114. 
to  require  investigation  by  a  general  (6)  A.W.126.  See  the  discrimina- 
Court  martial,  such  officer  may  and  tive  punishments  applicable  under  this 
shall  be  tried  by  a  detachment  court  article  by  general  and  district  or  gar' 
martial,  to  be  appointed,  ....  rtson  courts  martial  respectively,  {  296, 
whidb  detachment  courts  martial  are  130. 
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proceedings  to  the  judge  advocate  general  for  decision,  as  in 
the  case  of  all  general  courts  martial  held  at  home :  but  the 
proceedings  of  district  courts  martial  for  the  trial  of  warrant 
ProoeediDgs.  officers  are  now,  in  all  cases,  dealt  with  as  those  of  ordinary 
district  or  garrison  courts  martial. 
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BEOIMENTAL   AKB  DETACHMENT   COURTS  HABTIAL. 

Regimental  Court  Martial. 

310.  The   commissioned   oflBcers   of   every  regiment^   bat-  ooMtitntkm; 
talion,  brigade  [-depot],  or  regimental  depot,  (1)  or  of  a 
detachment  of  ordnance  corps,  or  army  service  corps,  com- 
manded by  an  officer  not  under  the  rank  of  captain,  may, 
by  the  appointment  of  their  colonel  or  commanding  officer, 
without  other  authority  than  the  rules  and  articles  of  war,  campoeition ; 
hold  regime7Ual{2)  courts  martial.    The  court  consists  of 
not  less  than  five  officers,  unless  it  be  foimd  impracticable 
to  assemble  that  number,  when  three  may  be  sufficient.  (3) 
They  have  authority   to  enquire  into  such  disputes  and  for  what  pur- 
criminal  matters  as  may  come  before  them,  (4)  and  are  em- 
powered to  punish  such   offenders  as,  being  within  their 
jurisdiction,  may  be  brought  before  them. 

311.  The  president  cannot  be  the  commanding  officer,  (5)  President. 
nor  under  the  rank  of  captain,  except  on  the  line  of  march 
or  on  board  a  ship  not  in  commission,  or  at  any  place  where 
a  captain  cannot  be  had,  and  is  appointed  by  or  xmder  the 
authority  of  the  officer  convening  the  court,  (6)  according  to 
a  roster  kept  for  that  duty.  (7)  The  proffer  of  challenge  to  PrA^eding* 
the  prisoner,  the  swearing  of  the  court,  and  other  proceed- 

(1)  When  any  portion  of  a  regiment  the  trial  of  marines,  and  are  termed 
or  battalion  is  attached  for  duty  to  an-  divisional  courts  martial.  M.M.A.10. 
other  r^ment  or  battalion,  the  officers    H.A.W.98. 

and  men  of  both  such  regiments  or  (3)  A.W.112.   M.A.10.    There  was 

battalions  are  to  be  deemed  to  belong  not  a  corresponding  clause  in  any  mu- 

to  one  and  the  same  regiment  for  all  tiny  act  before  1846.    The  couTening 

purposes  of  trial  by  regimental  court  authority  decides  as  to  the  occasion  for 

martial.^A.W.  112.  the  lesser  number,  and  is  responsible  to 

Courts  martial  convened  by  order  of  his  military  superiors  for  any  abuse  of 

oiBcers    commanding    brigade-depots  the  discretion  vested  in  him. 

are    designated    R^mental    Courts  (4)  A.W.112. 

martial— Q.R.App.B.(l)iVo<^  (5)  A.W.112,  114. 

(2)  Courts  martial,  similar  to  regi-  (6)  A.W.114. 

mental  courts  martial,  are  held  for        (7)  Q.R.iSf.8,j>.2.    SeeremaxkB,  §2K 
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Jnriidlctton 


extended  by 
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or  on  line  of 
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Abeenoe 
idthont  leare. 


PoirerB,  as  to 
ponUhment; 


ings,  are  the  same  as  at  district  courts  martial,  and  will  be 
considered  hereafter.  The  latter  part  of  the  oath,  which 
refers  to  the  non-disclosure  of  the  vote  or  opinion  of  any 
particular  member,  was  not  directed  to  be  taken  by  members 
of  regimental  courts  martial,  before  the  year  1829  ;  nor  was 
any  oath  required  to  be  taken  by  the  members  of  regimental 
courts  martial,  or  by  witnesses  examined  before  them,  imtil 
1805. 

312.  The  jurisdiction  of  a  regimental  court  martial  ex- 
tends to  the  trial  of  all  non-commissioned  officers  and  men 
belonging  to  the  corps  in  which  it  is  held,  subject  to  a 
special  limitation  created  by  the  army  service  act,  which  has 
been  already  [§  254]  quoted.  Its  ordinary  jurisdiction  over 
offences  has  been  noticed,  [§262]  when  referring  to  the 
distinctive  jurisdiction  of  courts  martial ;  and  also  the  ex- 
tension of  it  by  the  previously  obtained  authority  of  a 
general  or  superior  offioer  [§  263]  ;  and  also  its  special  en- 
largement on  the  line  of  march,  or  on  board  ship ;  [§269]  but 
without  any  alteration  of  its  powers  in  respect  to  punishment 
in  either  of  these  cases,  except  that  on  board  any  ship  not 
in  commission  corporal  punishment  may  be  awarded  for 
mutiny  or  other  offences  specified  in  the  mutiny  act  {sec.  22), 
and  the  hundred  and  eighteenth  article  of  war.  All 
sentences  of  courts  martial  held  in  these  circumstances 
are  brought  under  especial  notice.  The  sentence  of  any 
court  martial  confirmed  by  the  officer  in  command  of  the 
troops  on  the  spot  must,  as  required  by  the  article  of  war, 
be  reported  to  the  general  officer.  (1) 

313.  This  court  cannot  try  a  soldier  for  absence  without 
leave  exceeding  twenty-one  days  without  the  permission  of 
the  general  or  other  officers  commanding  the  brigade, 
district,  or  garrison.  (2)  Desertion  is  a  crime  not  within 
its  competence,  nor  in  any  instance  to  be  included  amongst 
those  offences  which  may  admit  of  less  serious  notice, 
and  which  it  may  be  advisable  to  try  by  regimental  courts 
martial.  (3) 

314.  Besides  the  additional  punishments  of  stoppages 
of  pay  under  the  provisions  of  the  hundred  and  thirtieth 
article  of  war ;  [§  689]  and  punishments  applicable  to  non- 
conmiissioned  officers ;  [§  126]  all  of  which  may  be  awarded 

(1)  A.W.136.  See  aE.(1868)1312.        (2)  A.W.136.  (3)  A.W.136,  140. 
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by  any  court  martial,  and  which  it  is  not  necessary  to  re- 
capitulate in  this  place; — ^the  punishments  which  a  regi- 
mental court  martial  is  empowered  to  award,  and  which 
cannot  be  exceeded  in  cases  of  the  extension  of  its  jurisdic-  m  to  awardins 
tion  over  offences,  are  the  following :  corporal  punishment 
in  the  exceptional  circumstances  specified  in  the  mutiny 
act  and  articles  of  war,  to  the  extent  of,  but  not  exceeding, 
j^fty  lashes ;  (4)  vmpriaov/ifneTVty  not  in  any  case  in  addition 
to  a  sentence  of  corporal  punishment,  (5)  but  with  or  with- 
out hard  labour,  for  any  period  not  exceeding  forty-two 
days;  (6)  soK^ary  confinement,  by  itself,  not  exceeding /our- 
ieen  days ;  ( 1 )  and  imprisonment,  part  solitary  and  part  other- 
wise, not  exceeding  together  forty-two  days,  the  portions 
of  solitary  confinement  not  exceeding  fourteen  days  at  a 
time,  and  with  an  interval  between  them  of  not  less  duration 
than  the  periods  of  solitary  confinement ;  (2)  and,  on  con- 
viction of  drunkenness,  a  fine  7U)t  exceedmg  one  pound.  (3) 

315.  The  proceedings,  after  being  signed  by  the  president,  senteDoe 
are  usually  handed  by  him  to  the  commanding  officer  in  cOTim^ndtng 
person ;  or,  sometimes  enclosed  to  him  in  a  sealed  cover. 

The  sentence  of  a  regimental  court  martial  cannot  be  exe- 
cuted until  confirmed  by  the  commanding  officer,  (4)  whether 
he  was,  or  was  not,  in  conmiand  of  the  regiment  when  the 
court  was  convened. 

316.  The  charges,  finding  and   sentence   of  regimental  PxooeedingB 
courts  martial  are  entered  in  the  regimental  court  martial  in  court 
book,  verified  by  the  signature  of  the  commanding  officer. 

The  original  proceedings,  signed  by  the  president,  and 
countersigned  by  the  commanding  officer,  are  kept  one  year 
after  the  release  of  the  prisoner  from  imprisonment,  if  any, 
or  else  from  the  date  of  trial.  (5) 

317.  Begimental  courts  martial  are  sometimes  convened  Begfrnentni 

oourta  martial 

(4)  M.A.22.    A.W.118,  §119.  upon  it,  were  indeed  seldom,  but  it  o'«»qulry; 

(5)  M.A.23.    A.W.llQ.  enabled  the  commanding  officer  of  a 

(6)  M.A.27.    A.W.129.  regiment,  when  anting  of  a  personal 

(1)  A.W.121.  nature  rendered  the  duty  of  confirma- 

(2)  A.W.129,  S^ll*  ^*^°  by  him  a  delicate  or  unpleasant 

!3)  A.W.77.  task,  to  refer  the  proceedings  to  the 

4)  A.W.129.    A  provision,  which  governor  for  appro^. 

contemplated    the  approval  of  regi-  (6)Q.B.i9.26,^.41.  A  soldier  tried  by 

mental  courts  martiatl  by  governors  a  regimental  court  martial  may  be  al« 

of  garrisons,  and  had  ezist^  in  the  lowed  to  receive  a  copy  of  the  proceed- 

artides  of  war  for  a  series  of  years,  ings  on  making  application,  and  on 

was  expunged  in   1846.     The  occa-  payment  of  the  expense, 
flions,  where  it  was  desirable  to  act 

k2 


132 


§3i8 


DETACHMENT  COUBTS  MABTIAL. 
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tinned. 


ConTeBUon  of , 


limited  to 
captain,  except 
on  board  ihip. 


for  the  purpose  of  enquiry,  and  it  would  seem  that  the  pre- 
valence of  such  custom,  to  the  frequent  exclusion  of  courts 
of  enquiry,  would  accord  more  with  the  intention  of  the 
articles  of  war,  as  it  is  expressly  stated  that  they  may  be 
held  to  enquire  into  such  disputes  as  may  come  before 
them ;  (6)  and  the  form  of  oath  for  witnesses  has,  for  a  long 
series  of  years,  extended  to  matters  other  than  the  trial  of 
prisoners.  (7)  In  such  cases,  a  report  or  opinion  on  the  dispute^ 
or  criminal  matter,  brought  before  the  court,  is  required ; 
but  the  practice  of  the  service  has  set  in  the  other  direction, 
and  by  an  alteration  in  the  articles  of  war  of  1860  a  regi- 
mentid  court  of  enqidry  [§  340]  has  replaced  the  regimental 
court  martial,  which  for  more  than  a  centuiy  and  a  half  had 
been  the  established  tribunal — in  the  words  now  expunged 
from  the  thirteenth  article  ; — "  for  the  doing  justice  to  the 
soldier  complaining." 

Detachment  Courts  Martial. 

318.  The  court  now  denominated  a  detachment  court  mar- 
tial (from  the  temporary  suspension  of  which  (1)  the  incon- 
venience to  be  apprehended  from  its  permanent  abrogation 
may  be  judged),  had  formerly  been  termed  garrison,  district, 
line,  brigade,  detachment,  or  camp  court  martial;  its  appel- 
lation varying  according  to  the  nature  of  the  command  of 
the  officer  convening  the  court. 

319.  The  composition  of  these  courts  is  now  prescribed  by 
the  mutiny  act ;  (2)  but  they  are  held  without  other  author- 
ity than  the  articles  of  war,  by  order  of  the  senior  officer 
in  command  of  the  detachment,  district,  station,  garrison, 
barrack,  island  or  colony,  provided  he  be  not  under  the  rank 
of  captain;  or,  in  case  of  embarkation  on  board  any  transport 
ship,  convict  ship  or  merchant  vessel,  or  troop  ship  not  in 
commission  by  the  appointment  of  the  senior  on  board, 
whatever  be  his  rank.  (3) 

(6)  A.W.I  16.  opinion  as  to  the  cause,  origin,  and 

(7)  The  author  was  a  member  of    circumstancesoonnected  with  the  affray 
a    garrison    court  martial,    held    at    was  required. 

Loughrea,  in  theyear  I8O7,  byorder  of  (1)  The  articles   of    war  bearing 

the    commander    of   the    forces    in  date  24th  March,  1829,  contained  no 

Ireland,  for  the  purpose  of  inyesti-  proTision  for  the  constitution    of   fw 

gating  the   circumstances    connected  court  martial  of  this  description ;  the 

with  an  afiiay  which  had  occurred  omission  was   supplied  by  a  supple- 

betwMn  the  main  guard  and  some  of  mentary  article  in  the  November  fol- 

the  inhabitants.  No  person  was  charged  lowing, 

before  the  court,  but  the  evidence  re-  (2)  M.A.10. 

ceired  was  entirely  on  oath,  and  an  (3)  A.W.113. 
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320.  They  are  not  to  consist  of  less  than^t;6  officers,  who  oompositioo. 
may  belong  to  one  or  several  corps,  unless  it  be  found 
impracticable  to  assemble  that  number,  when  three  are 
sufficient.  (4) 

321.  The  president  cannot  be  the  officer  ordering  the  Pnsident. 
court  to  assemble,  nor,  except  on  the  line  of  march  or  on 
board  ship,  or  in  any  place  where  a  captain  cannot  be  had, 
under  the  rank  of  captain.  (5) 

322.  They  enquire    into    such    disputes,  and    criminal  Jniiadiction. 
matters,  as  may  come  before  them,  according  to  the  rules 

and  limitations  observed  by  regimental  courts  martial.  (6) 

The  superior  officer  on  the  spot,  not  being  a  member  of  the  confinnatioD, 

court,  has  authority  to  confirm  the  sentence  in  all  cases ; 

and  this  he  must  equally  do,  even  when  he  may  refer  the 

proceedings  to  the  superior  officer  under  whom  he  may  be 

serving.     The  officer  commanding  the  detachment  must  also  and  reriiion. 

order  the  court  to  reassemble  in  cases  requiring  revision.  (7) 

323*  Except  that  a  detachment  court  martial  may  enter-  JSJ^^5„ 
tain  charges  against  a  soldier  of  any  corps,  and  a  regimental  j^^^J***^ 
court  martial  only  against  soldiers  of  the  particular  regiment  oonrtg  martial, 
in  which  the  court  is  formed,  the  jurisdiction  and  powers  of 
a  detachment  court  martial  are  precisely  identical  with  those 
of  the  regimental  court  martial  which  has  been  treated  of  in 
the  former  part  of  this  chapter. 

324-29.  The  Queen's  Begulations  require  that  the  charges,  and  minutes 
finding  and  sentence  of  detachment  courts  martial  should  proMryed  in 
be  entered  in  the  court  martial  book,  and  the  original  pro-  manner. 
ceedings  kept  for  a  year^  in  the  same  manner  as  regimental 
courts  martial.  (8) 


(4)  A.W.113.  (7)  A.W.129. 

6)  A.W.1U.  (8)  Q.R.A23,p.41. 

6)  A.W.113. 
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330.  CouBTS  of  enquiry,  or  "boards  of  enquiiy" — as  thejr 
iised  generally^  and  perhaps  more  appropriately,  to  be  called 
— are  of  two  kinds :    First, 

Those  which  had  been  previously  sanctioned  by  the 
recognized  custom  of  the  service,  and  for  the  first  time  re- 
ceived a  formal  sanction  in  the  regulations  of  1868:  (1) 

Secondly,  Those  of  a  more  definite  character,  which 
have  been  established,  for  the  most  part  in  late  years,  by 
the  express  provision  of  the  articles  of  war,  [§341,  345] 
the  Queen's  Begulations,  [§  348]  and  an  act  of  parliament. 
[§  349] 

331.  Courts  of  enquiry, — other  than  those  last  mentioned, 
which  will  be  separately  noticed  hereafter,  [§  341-9] — are 
appointed  by  warrant  directed  to  the  judge  advocate  general, 
under  the  sign  manual,  appointing  the  officers  to  examine 
and  enquire  touching  the  matters  therein  mentioned,  and 
authorizing  the  judge  advocate  to  summon  such  officers  as 
may  be  deemed  expedient  for  the  investigation  committed 
to  it ;  (2)  or,  simply  by  order  from  the  sovereign ;  the 
conmiander  in  chief;  a  general,  or  other  officer  in  com-^ 
mand  of  a  body  of  troops,  of  a  regiment,  or  even  of  a 
detachment.  These  boards,  or  courts  of  enquiry,  depend 
on,  or  are  an  emanation  from,  the  royal  prerogative  of  "  the 
sole  supreme  government  and  command  of  all  forces,  both 
by  sea  and  land."  [§81]  The  power  of  the  crown,  or  of  a 
commander  of  the  forces,  to  appoint  courts  of  enquiry,  and 
the  right,  upon  the  ground  of  injury  to  the  public  service,  of 
withholding  the  proceedings,  as  being  privileged  communi- 
cations, when  called  for  as  evidence  in  a  court  of  law,  was 

(1)  Q.R.  (1868)  78&-7.    Bepeated    enquiring  into  the  caiues  of  the  failure 
QJ^,8.e,p,67-6d,  of  the  Rochefort  expedition,  1767.— 

(2)  See  warrant  by  Geozge  II.,  for    Tytler,  Appendix  V. 
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ascertained  in  the  year  1820  by  a  decision  (3)  of  the  chief  aodthdr 
justice  of  the  king's  bench,  which  was  confirmed  on  appeal  long  heuto 
to  the  exchequer  chamber,  and  has  been  upheld  in  a  series 
of  subsequent  decisions. 

332.  Another  point  has  recently  been  brought  before  the  The  protection 
courts  of  law.     It  is  a  well-established  principle  that  all  wit-  in  a  jaaidei 
nesses  are  absolutely  protected  against  an  action  for  damages 

in  respect  to  any  evidence  given  by  them  on  oath  before  a 
judicial  tribunal,  and  it  has  now  been  ruled  by  a  recent  has  been 
judgment  of  the  court  of  error — subject  to  the  pending  appeal  8tat«nente 
to  the  house  of  lords — ^that  this  principle  extends  to  the  case  of  coaSt<a 
witnesses  (at  least  of  military  witnesses,  who  are  bound  to  ®°^™^' 
attend  the  enquiry)  in  respect  to  statements  made  by  them  in 
the  course  of  their  examination  before  a  military  court  of 
enquiry,  although  not  a  judicial  body  and  the  statements 
before  it  not  upon  oath,  nor,  if  false,  punishable  as  perjury.  (4) 

333.  The  duties  of  courts  of  enquiry  are  undefined;  they  Datieennde. 
depend  on  the  instructions  which  the  authority  convening  pendent  on  the 
the  court  may  think  proper  to  give.     A  court  of  enquiry,  tion ; 
deriving  its  power  from  the  express  authority  of  the  officer 
convening  it,  may  be  invested,  as  to  enquiry  and  the  exa- 
mination of  persons  who  may  be  called  before  it,  with  any 
authority,  not  exceeding  that  possessed  by  that  officer.    It 

may  be  re-assembled  as  often,  and  with  such  alteration  in  its 
composition,  as  he  may  direct ;  and  on  such  re-assembly  it 
may  be  required  to  give  an  opinion  or  revise  its  former 
opinion,  or  to  re-open  or  enlarge  the  original  enquiry. 

(3)  Home  v.  Lord  F.  C.  Bentinck.  before  the  chief  baron  (Sir  Fitzroj 
2  Broderip  &  Bingham,  130.  Kelly)  and  nine  other  judges  in  thp 

(4)  The  question  "was  raised  in  Exchequer  Chamber  in  February 
1S66  in  an  action  in  the  Court  of  1872.  At  the  conclusion  of  the  aigu- 
Common  Pleas  by  Lieutenant  Colonel  ments  the  Lord  Chief  Baron  said : 
Dawkins  against  Major  General  Lord  **  We  are  all  of  opinion  that  these  ex< 
Kokeby.  Mr.  Justice  Willes  held  ceptions  must  be  oyermled,  but  the 
that  in  what  he  did  as  a  witness  before  case  is  of  such  extraordinary  import- 
a  court  of  enquiry,  he  was  protected  ance,  and,  perhaps  I  may  say,  of  such 
as  a  witness,  and  nonsuited  the  plain-  norelty,  at  least  in  the  application  of 
tiiF.  (4  Foster  &  Finlason,  808-842.)  well  established  principles,  that  we 
Colonel  Dawkins  brought  another  think  it  better  to  defer  our  judgment 
action  against  the  same  defendant  in  until  a  future  day,  in  order  to  delirer. 
the  Court  of  Queen's  Bench  in  re-  it  with  greater  deliberation.''  {Times, 
spect  to  certain  statements  before  the  Feb.  15,  1872.) 

court  of  enquiry.    Mr.  Justice  Black-  The  judgment  was  erentually  de- 

bimi  held  that  an  action  was  not  main-  livered  the  Ist  Feb.,  1873,  and  will  be 

tainable,  even  assuming  malice,  and  found,  tfiear^cfMO,  §1363.    TheplaintiflT 

rejected  evidence  that  the  statements  appealed  to  the  house  of  lonls,  and 

were  wilfully  false.    A  bill  of  excep-  the  case  came  on  for  hearing  on  the 

tions  was  tenditred  to  the  direction  of  6th  May,  1874,  but  was  postponed  for 

the  learned  judge,  and  it  was  argued  the  attendance  of  the  juogee. 
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334.  A  court  of  enquiry  is  not,  in  any  light,  to  be  con- 
sidered as  a  judicial  body;  nor  has  any  court  of  enquiry, 
except  that  to  record  the  illegal  absence  of  soldiers,  [§  347] 
any  power  to  administer  an  oath,  (5)  nor  is  there  any  process 
by  which,  in  this,  or  in  any  other  case,  to  compel  the 
attendance  of  witnesses  not  military.  And  even  the  con- 
trolling power  over  military  men,  which  compels  their 
attendance  before  courts  of  enquiry,  and  the  obligation  to 
answer  questions  or  make  statements  in  the  course  of  the 
enquiry,  arises  from  the  order  of  a  superior  officer,  and  not 
from  any  authority,  either  inherent  or  communicated,  which 
courts  of  enquiry  may  be  supposed  to  possess.  A  court  of 
enquiry  is  rather  a  council  than  a  court,  of  which  any  officer 
in  command  may  take  advantage  to  assist  him  in  arriving  at 
a  correct  conclusion  on  any  subject,  on  which  it  may  be 
expedient  for  him  to  be  thoroughly  informed.  It  is  some- 
times employed  to  receive  and  methodize  information  only ; 
at  other  times,  to  give  an  opinion  also  on  any  proposed 
question,  or  as  to  the  origin  or  cause  of  certain  existing  facts 
or  circumstances.  The  transactions  relating  to  an  armis^ 
tice  or  convention ;  (6)  the  causes  leading  to  the  failure  of  an 
expedition,  sometimes  with,  at  other  times  without,  direct 
reference  to  the  commander  or  other  general  officer  employed, 
have  been  submitted  to  the  investigation  of  a  court  of  en- 
quiry, a  strict  examination  having  been  enjoined,  and  a 
report  and  opinion  required.  When  facts  or  circumstances 
bearing  on  the  conduct  or  character  of  officers  or  others,  are 
submitted  to  the  investigation  of  courts  of  enquiry,  with 
a  view  to  ascertain  the  expediency  of  a  court  martial,  it 
would   seem  to  accord  with  ordinary  conceptions,  as   with 


(5)  The  letters  patent  of  the  judge 
adyocate  general  [§1281]  empower 
him  ''at  such  times  as  martial  law 
shall  be  allowed  to  be  exercised,"  and 
also  his  "  sufficient  deputy  or  deputies  " 
(but  this  does  not  extend  to  officiating 
judge  advocates,  appointed  by  officers 
commanding  the  forces  abroad)  to  ad- 
minister an  oath  to  witnesses  before 
any  commissioners  appointed  to  ex- 
amine any  matter  concerning  any 
military  affairs  whatsoever.  As  to 
administering  oaths,  «e0  14  &  15  Vict, 
c.  99,  8.  16. 

(6)  Enquiry  as  to  the  armistice  and 


conventions  in  Portugal,  in  August, 
1808.  With  reference  to  this  enquiry, 
the  Duke  of  Wellington  (then  Sir 
Arthur  Wellesley),  in  his  place  in  the 
House  of  Commons  on  the  21st  Febru- 
aiy,  1809,  made  an  observation,  to  which 
almost  every  subsequent  court  of 
enquiry  has  added  additional  force: 
"  He  perfectly  agreed  with  the  noble 
lord  (ix>rd  Castlereagh)  in  the  wish 
that  this  might  be  the  last  court  of  the 
kind  which  should  ever  assemble.  It 
was  not  a  court  before  which  any 
officer  would  wish  to  be  tried." — 1  Han* 
sard,  zii.  935. 
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justice,  that  the  opinion,  if  any  be  required,  should  be  con- 
fined to  that  particular  point ;  especially  if  it  is  to  the 
effect  that  there  is  a  prima  facie  case  against  the  accused, 
or  it  points  to  the  necessity  of  trial,  because  the  information 
may  be  ex  partej  and  must,  from  its  nature,  be  incon- 
clusive. 

335.  Although  an  officer  cannot  refuse  to  obey  an  order  An  officer 
directing  him  to  appear  before  a  court  of  enquiry,  charged  to  to  attend  a 
enquire  into  his  conduct,  yet  he  may  object  to  take  any  qniiy.bat 
part  in  the  proceedings,  and  has  a  right  to  decline  answering  to  answer 
any  questions  or  making  any  statement  which  may,  in  his  to  take  part 
opinion,  be  prejudicial  to  him  in  the  course  of  any  ulterior  prooeediDgi^ 
proceedings.     This  was  most  clearly  laid  down  in  the  general 
order  promulgating  the  sentence  of  a  court  martial  on  As- 
sistant Surgeon  Walsh,  of  the  Royals,  who  was  tried  in  1809, 
on  six  charges,  and  most  honourably  acquitted  of  all.     The 
third  was  for  disobedience  of  orders,  in  refusing  to  attend  in 
the  mess  room  of  the  Royals,  having  been  ordered  to  do  so 
by  his  commanding  officer,  for  the  purpose  of  answering  to  a 
charge  of  having  broken  his  arrest.     *'  With  regard  to  the 
third   charge,   His  Majesty   was   pleased   to   remark,   that 
although  the  opinion  of  the  court  might  be  acquiesced  in, 
yet  it  appeared  that  the  prisoner  was  not  free  from  all  impu- 
tation of  blame,  for  the  conduct  upon  which  that  charge  was 
founded,  inasmuch  as  it  was  the  duty  of  Assistant  Surgeon 
Walsh  to  have  obeyed  the  order  of  his  superior  officer,  Colonel 
Hay,  as  far  as  that  order  required  his  attendance  before  the 
court  of  enquiry,  as  the  compliance  with  it  would  not  (as 
the  prisoner  had  erroneously  conceived)  have  precluded  him  it  bdng  a 
from  the  right  of  declining  to  answer  any  questions,  or  to  miHta^  no 

1  XX  X         -L'-L  •■i_x''u«  ••  1  *®"  than  civil 

make  any  statement,  which  might,  in  his   opinion,  have  justice  tbat  no 

J  •j-'ixt.*         'x-L  f  ix«  man  la  bound 

proved  prejudicial  to  him  in  the  course  of  any  ulterior  en-  to  criminate 
quiry  into  his  conduct."  (7)     It  is  a  characteristic  of  all 
British  jurisprudence,  that  the  accused  shall  be   protected 
from  answering  any  questions  which  may  tend  to  criminate 
himself.  (8) 

(7)  G.O.  3rd  Jnlj,  1S09.  tion,  the  then  judge  advocate  general 
(S)  The  above  stands  as  in  earlier  observed,  that  "  he  ought  to  add  that 
editions.  In  remarking  npon  a  later  .  .  .  should  not  have  been  sub- 
case, where  the  matter  enquired  into  jocted  to  an  examination  before  the 
was  such  as  to  subject  the  officer,  who  court  of  enquiry ;  so  far  from  it,  that 
was  implicated,  to  a  criminal  prosecu-  even  if  he  desired  he  should  have  been 
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336.  The  same  principle  applies  to  the  production  of 
papers  before  a  court  of  enquiry.     This  was  most  fully 
established  by  the  "Simla  Court  Martial.'' (9)     Captain 
Jervis  was  charged  with  having  "  neglected  to  obey  the  order 
of  his  Excellency  the  Conmiander  in  Chief  to  produce  before 
a  military  court  of  enquiry"  certain  documents  which  were 
described  as  "  essential  to  the  clearance  of  his  character  as 
an  officer  and  a  gentleman ;" — and  he  was  acquitted  of  this 
(the    second)   charge.     The   field   marshal  commanding  in 
chief  referred  the  case  to  the  judge  advocate  general,  and 
his  Royal  Highness  communicated  his  opinion  to  the  com- 
mander in  chief  in  India  (Sir  William  Mansfield)    in   a 
despatch,  which,  from  an  animated  debate  in  the  House  of 
Commons,  (10)  appears  to  have  been  considered  and  sanc«- 
tioned  by  the  secretary  of  state  for  war  and  the  president  of 
the  council  for  India.     The  judge  advocate  general  (Mr. 
Mowbray)  was  of  opinion  that  such  an  order  was  "not  a 
lawful  order,  upon  the  principle  which  is  fully  recognized,  in 
the  administration  of  military  as  well  as  civil  justice,  that  a 
man  is  not  boimd  to  criminate  himself,  whatever  be  the 
nature  of  the  charge."     He  then  used  the  first  half-dozen 
lines  of  the  last  preceding  paragraph  of  this  work,  [§  335]  as 
expressing  "  the  custom  of  the  service ;"  and  adds,  "  This 
rule  would  clearly  entitle  Captain  Jervis,  in  law,  to  decline 
producing  any  documents,  although   ordered  or  requested 
to  do  so»"     Mr.  Mowbray  further  gave  his  opinion  : — ^'  The 
production  of  the   books   before  the  coiirt  of  enquiry  was 
not,  as  stated  in  the  charge,  essential  to  the  clearance  of 
his  character  as  an  officer  and  a  gentleman,  for  Captain  Jervis 
was  entitled  in  law  to  reserve  his  defence  for  a  court  martial. 
But  in  saying  this  I  must  not  be  understood  to  mean  that  I 
approve  of  his  conduct  in  availing  himself  of  that  strict  legal 
right."     The  despatch  proceeds: — "So  fully  does  his  Royal 

cautioned  that  what  he  then  said  might  to  an  address  of  the  House  of  Com^ 

hare  been  given  in  evidence  *  against  mons,  2nd  July,  1867,  ordered  to  bo 

him,  which  caution  should  have  been  printed  22nd  July,  1867. 

recoided  on  the  proceedings/ -JSi.  1 852.  ( 1 0)  6th  August,  1 867. — 3  Hansard, 

(9)  Copy  of  proceedings  in  return  dxzzix.  1015,  1028. 


*  It  may  be  remarked  that  this  .refers  to  the  criminal  prosecution.  See 
hereafter  [§  1001]  a  very  decided  opinion  as  to  the  injustice  of  receiving  against 
a  prisoner  before  a  court  martial  evidence  of  anytliing  said  or  urged  in  the 
course  of  the  proceedings  of  a  court  of  enquiry. 
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Higfaness  concur  in  this  latter  view,  that  he  cannot  bring  bntthmavB 
himself  to  understand  why  Captain  Jervis,  if  he  were  strong  officer  ought 
in  the  conviction  of  his  own  integrity,  did  not  voluntarily  himself  u  his 
produce  the  books  in  question."  (1) 

337.  Courts  of  enquiry,  as  a  general  rule,  sit  with  closed  imgnimrto 
doors.     It  is  said  that  the  accused,  or  the  person  concerned  aocnaedfrem 

,  being  pnaont 

in  the  result  of  the  enquiry,  has  no  positive  right  to  be  at  a  court  of 
present  at  an  investigation,  by  a  court  of  enquiry,  into  cir- 
cumstances affecting  his  character ;  but  the  regret  of  a  court 
martial  (embodied  in  their  judgment),  that  the  prisoner  had  either  mffitaiy 
not  been  present  and  heard  before  a  court  of  enquiry,  which 
had  been  ordered  to  investigate  the  circumstances  which  led 
to  the  charges  before  the  court  martial,  has  been  (as  part  of 
the  opinion)  approved  by  His  Majesty ;  (2)  and  in  the  course 
of  a  debate  in  the  House  of  Commons  on  a  naval  court  of 
enquiry,  it  was  admitted,  on  the  part  of  the  admiralty,  that 
**a  grave  error  had  been  committed"  in  not  allowing  the 
accused  party  to  be  present,  (3)  and  instructions  were  issued 
to  prevent  any  similar  case  in  future.  (4)  The  accused 
attending  the  investigation,  may  either  answer  any  questions 
put  to  him,  or  refuse  to  answer,  as  he  pleases ;  may  either 
avail  himself  of  the  opportunity  to  explain  any  particular 
act,  or  any  part  of  his  conduct,  on  which  an  imputation  pre- 
judicial to  him  may  have  arisen,  if  he  should  think  it  ex* 
pediqnt  to  do  so,  after  being  cautioned  that  any  statement  he 
may  make  may  be  made  use  of  against  him ; — or  he  may 
reserve  his  defence  or  exculpation,  submitting  a  request  for 
trial  by  a  court  martial.  The  attendance  of  the  accused  can 
scarcely  fail  to  benefit  him  in  the  event  of  trial,  as  he  will 
have  ascertained,  to  a  considerable  extent,  the  substance  and 
nature  of  the  evidence  to  be  brought  against  him ;  and  any 
material  discrepancy  between  the  testimony  of  a  witness 
before  the  court  of  enquiry  and  his  evidence  before  a  court 
martial  may  be  employed  to  impeach  his  credibility. 

338.  The  accused  appearing  before  a   court  of  enquiry  bnthaano 

(1)  Militaiy  Secietarj  to  Com-  (4)  "  T)ie  party  concerned  in  tho  re- 
mander  in  Chief  in  India.  Horse  suit  of  the  enquiry  should  be  present 
Guards,  17th  Januair,  1867. — Bes-  during  the  whole  time  that  witnesses 
patch,  &C.,  ordered'  by  House  of  Com-  are  being  examined.  Should  he  object 
moDS  to  be  printed,  22nd  July,  1867i  or  refuse  to  be  present,  the  proceedings 
Para.  6.  would  go  on  in  his  absence. — Circular 

(2)  G.O.  No.  238.  (Admiralty),    September    8th,    1863, 
(8)  H.C.,  19  Hay,  1863. — 3  Han-    since  embodied  in  Addenda  to  Naral 

•ard,  olzx.  1978.  Begulations  (1868),  150. 
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cannot  claim  permission  to  ask  any  questions,  nor  to  produce 
any  testimony ;  nor  has  he  any  right  to  insist  on  the  attend- 
ance of  counsel,  and,  more  than  this,  it  is  not  usual  to  permit 
the  presence  of  a  professional  adviser  in  any  case  before 
courts  of  enquiry. 

339-  Courts  of  enquiry,  deriving  their  existence  from  the 
will  of  a  superior,  and  not  being  regulated  by  any  statute, 
or  any  order  of  the  sovereign,  excepting  that  which  may 
issue  on  a  particular  enquiry,  may  consist  of  any  number  of 
officers;  three,  five,  or  even  two,  have  been  associated  on 
such  duty ;  the  rank  of  the  members  is  also  unfixed ;  it  is 
usually  equal,  or  superior,  to  that  of  the  officer  whose 
conduct  or  character  maybe  implicated  in  the  investigation. 
The  president  must  in  every  case  be  a  combatant  officer,  and 
no  non-combatant  officer  may  be  called  upon  to  attend  the 
court  as  a  member,  whose  relative  rank  is  superior  to  his.  (5) 
A  court  of  enquiry,  when  assembled  by  order  of  the  sovereign 
or  the  commander  in  chief,  has  been  sometimes  attended  by 
a  judge  advocate,  at  other  times  not.  It  may  be  either  open 
or  close,  depending  in  this,  as  in  every  particular  of  its  con- 
stitution, on  the  will  of  the  officer  convoking  it.  The  mem- 
bers do  not  make  any  declaration  of  impartiality  or  of  secresy 
as  to  the  opinion  of  themselves  or  any  other  member.  The 
statements  of  persons  examined  by  the  court,  or  whose  con- 
duct is  the  subject  of  enquiry,  are  recorded  in  writing,  as  at 
a  court  martial;  and,  when  required,  the  opinion  of  the 
court  collectively,  at  other  times  of  each  individual,  is  re- 
duced to  writing.  (6)  The  proceedings  are  signed  by  each 
member,  (7)  and  are  forwarded  to  the  convening  authority 
by  the  president. 

340.  It  has  been  laid  down,  as  upon  authority,  (8)  that 


(6]  R.W.111. 

(6)  See  Proceedings  of  Board  of  En- 
quiry relative  to  the  [Cintra]  Conven- 
tion for  the  evacuation  of  Portugal  by 
the  French  in  August,  180S.  On  this 
occasion  such  **  members  as  may  be  of 
a  different  opinion  from  the  majority  " 
were  required  ''to  record  upon  die 
proceedings  their  reasons  for  such 
dissent."  Their  reasons  were  accord- 
ingly recorded  by  General  the  Earl  of 
Moira,  Lieut.  General  the  Earl  of 
Pembroke,  and  Lieut.  General  Kicholls 
in  the  reverse  order  of  their  seniority, 


as  when  the  votes  are  collected  at  a 
court  martial. — ProeeedingSt  234-238. 

(7)  This  was  the  ordinary  practice, 
and  is  now  enforced  by  the  Queen's 
Begulations. — Q.K.i5.G^.68. 

(8)  James'  ^^rtler,  Advertisement, 
p.  XV.  It  does  not  appear  that  this 
was  an  opinion  given  by  Sir  Charles 
Morgan,  but  rather  to  be  one  of  the 
several  cases  growing  out  of  the  de- 
cisions of  recent  courts  martial  which 
the  editor  (see  his  Advertisement,  p. 
ix.)  subjoined  to  Sir  0.  Moigan's  obser- 
vations on  the  first  edition  of  the  work. 
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^'  a  charge  cannot  be  sent  to  trial  which  has  retrospect  to  a  whether 
period  of  more  than  three  years  (vide  mutiny  act),  but  a  time.   ^ 
court  of  enquiry  may  be  ordered  after  the  lapse  of  any 
period."    If  this  opinion  had  been  to  the  effect  that  the  power 
to  order  a  court  of  enquiry,  after  the  lapse  of  the  period 
defined  by  the  mutiny  act,  was  confined  to  the  sovereign,  no 
remark  would  have  been  offered  on  the  subject.    As  it  is  the 
prerogative  of  the  crown  to  dismiss  officers  firom  the  service, 
without  affording  them  any  public  opportunity  of  justifying 
their  conduct,  it  must  undoubtedly,  in  some  sense,  be  con- 
sidered a  mark  of  royal  &votir,  that  an  officer  should  have 
extended  to  him  an  opportunity,  such  as  a  court  of  enquiry 
may  afford,  of  exculpating  himself  from  the  charges  brought 
against  him,  and  of  regaining  the  royal  confidence.    But 
the  assumption  of  such  power  by  any  authority,  subordinate 
to  the  crown,  must  be  unjust  and  oppressive,  if  not  illegal. 
The  main  object  of  a  court  of  enquiry,  ordered  by  authority 
less  than  supreme,  is  to  enable  an  officer  in  command  to 
arrive  at  a  correct  conclusion,  as  to  the  necessity  of  convening 
a  court  martial.      Such  pretext  cannot  possibly  exist,   in 
any  circumstances,  where  the  &ct8  to  be  enquired  into  are 
of  a  date  beyond  the  retrospection  of  a  court  martial.    This 
the  mutiny  act  limits  to  three  years,  except  in  cases  of 
impediment  to  trial,  and  then  to  two  years  after  the  im- 
pediment shall  have  ceased.     It  is  not  to  be  presumed  or 
imagined  that  any  motive,  but  the  honour  of  the  army  and 
the  benefit  of  the  service,  can  influence  the  crown  to  esta- 
blish a  court  of  enquiry  in  any  circumstances,  or  after  any 
period ;  but  it  is  too  true,  that  other  motives  may  possibly 
actuate  commanding  officers,  who,  in  their  daily  intercourse 
with  the  world  at  large,  are  brought  in  contact,  and  by  the 
usages  of  society,  placed  on  a  footing  of  equality  with  the 
same  men,  whom,  on  points  of  duty  and  on  parade,  they  are 
called  on  to  command  and  to  control.    The  evidence,  or 
rather  information,  before  a  court  of  enquiry  may,  as  already 
observed,  be  entirely  ex  parte ;  at  all  events,  the  character 
of  an  officer  is  not  protected,  however  invidious  the  attack, 
by  the  solemnity  of  an  oath ;  nor,  beyond  the  limits  of  time 
for  a  court  martial  which  are  fixed  by  the  mutiny  act,  can 
he,  under  any  circumstances,  obtain  a  hearing  of  his  case  by 
any  tribunal  competent  to  decide  on  it.    Surely,  then,  justice 
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forbids  investigation  by  a  court  of  enquiry,  which  may  coun- 
tenance malicious  accusations,  of  which  it  cannot  pave  the 
way  for  trial,  or  may  give  rise  to  and  foment  prejudices, 
which  it  cannot  allay  ;  and  particularly,  as  the  members  who 
compose  the  court,  if  court  it  can  be  termed,  are  so  limited 
in  number,  not  subject  to  challenge,  and  irresponsible  to  any 
superior  tribunal  for  the  opinion  they  may  give. 

Courts  of  Enquiry  held  under  Articles  of  War. 

341.  The  thirteenth  article  of  war,  as  altered  in  1860,  has 
substituted  a  regimental  court  of  enquiry  for  the  regimental 
court  martial,  which,  for  more  than  two  hundred  years,  had 
been  held  for  the  purpose  of  hearing  the  complaint*,  and 
redressing  wrongs  of  non-commissioned  officers  and  soldiers 
''in  any  matter  respecting  their  pay  or  clothing  by  the 
captain  or  other  officer  commanding  the  troop  or  company." 
It  must  however  be  understood,  that  in  conformity  to  the 
custom  of  the  service,  the  soldier  ought  first  to  address  him- 
self to  his  captain,  or  the  officer  comoAnding  his  troop  or 
company  ;  and  it  is  only  on  not  receiving  at  his  hands  the 
redress  to  which  he  may  conceive  himself  entitled,  that  he 
is  authorized  to  apply  to  the  commanding  officer  of  the  regi- 
ment. It  would  appear  that  considerable  licence  is  per- 
mitted to  the  soldier,  as,  upon  his  representation,  the  com- 
manding officer  is  required  to  summon  a  regimental  court 
of  enquiry,  the  opinion  of  which  he  can  obtain  without  the 
risk  of  pimishment. 

342.  It  is  evident,  from  the  wording  of  the  article,  that 
the  wrong  here  intended  must  resolve  itself  into  some  claim 
not  admitted  by  the  officer,  or  some  charge  against  his  pay 
objected  to  by  the  soldier.  It  would  not  be  competent  to  a 
regimental  court  of  enquiry,  thus  summoned,  to  enter  upon 
an  enquiry  as  to  a  charge  of  tyranny  and  oppression,  or 
ill-treatment,  brought  forward  against  the  captain  or  officer 
commanding  a  company,  and  arising  out  of  the  ordinary 
connection  of  an  officer  and  a  soldier,  as  from  duty  in  the 
field  or  under  arms.  Such  complaints  must  be  preferred  in 
the  usual  course  to  superior  officers,  and,  in  their  discretion, 
are^referred  to  a  court,  convened  for  the  trial  of  the  accused, 
and  competent  to  award  punishment  on  conviction.  The 
regimental  court  of  enquiry  is  solely  for  the  purpose  of 
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determining  whether  the   complaint,  as  to  the  matters  of 
account  contemplated  by  the  article,  is  just,  and  the  opinion    * 
must  be  confined  to  the  merits  of  the  complaint,  and  simply 
state  whether  or  not  it  is  well  founded,  and  to  what  extent. 
By  an  addition  to  the  article  of  the  year  1872,  it  was  pro-  ^J^^^ 
vided  that  no  stoppage  of  pay  in  respect  of  barrack  damage  Jjj^^^ 
duly  assessed  by  a  court  of  enquiry,  should  give  any  non- 
commissioned officer  or  soldier  a  right  of  appeal  to  a  general 
or  other  court  martial. 

^43.  From  the  award  of  this  court  of  enquiry  either  party,  Kither  party 

OTU  1       ./  r       J  7   jjaay  appeal 

the  complainant  alleging,  or  the  officer  charged  with  doing 
the  wrong,  ^  may,  if  he  thinks  himself  still  aggrieved,  appeal 
to  a  general  court  martial,  and  such  court  shall  hear  and  ^^f^^ctui 
determine  the  merits  of  the  appeal,  and  after  determining  the  J^'^^f®^' 
same,  and  after  allowing  the  appellant  to  show  cause  to  the  "^^^ 
contrary  by  himself  and  by  witnesses,  if  any,  may  either  con-  J»^*2mrf* 
firm  the  appeal,  or  dismiss  it  without  more,  or  may,  if  it  di^Mcathe 
shall  think  fit,  pronounce  such  appeal  groundless  and  vex-  »»  ^^Sm^ot'^ 
atious,  and  may  thereupon  sentence  such  appellant  to  such  4.ptmi«be«him 
punishment  as  a  general  court  martial  is  competent  to 
award."    The  proceedinffs  of  &:eneral  courts  martial  held  on  wWch  det«r- 

,-.,^.  1     mination  must 

appeal  from  a  regimental  court  of  enquiry  are  transmitted,  beconfin^ 
as  in  other  cases,  to  the  judge  advocate  general  at  home,  or  manner. 
to  the  officer  authorized  to  confirm  the  sentences  of  general 
courts  martial  abroad ;  and  by  the  intention,  if  not  by  the 
terms,  of  the  oath  taken  by  the  members,  they  are  precluded 
from  divulging  the  determination  of  the  court,  until  it  has 
been  duly  approved. 

344.  When  the  court  decides  against  the  appellant,  it  Remarks  by 
may  (1)  add  that  the  appeal  did  not  appear  vexatious,  and 

it  would  seem  to  be  very  desirable  to  do  so  in  all  cases  of 
a  well-disposed  appellant,  ^'  who  might  have  entertained  an 
honest  but  erroneous  impression  of  his  case." 

345.  The  eighty-second  article  of  war  directs  that  any 

(1)  Opinion    of    a    general    court  debited  against  the  appellant,  Private 

martial  neld  at  the  Castle,  Cape  Town,  Murdoch  Finlayson,  of  the  72nd  High- 

23rd   Februarj,   1831,   confirmed  by  landers,  and  does  therefore  confirm 

Lieutenant  General     Sir    G.    Lowry  the  award   of  the  regimental  court 

Cole: — "The  court  having  maturely  martial,  held  on  the  16th  inst., though 

considered  the  evidence  and  weighed  the  court,  in  passing  this  opinion,  ac- 

the  circumstances  brought  before  it»  quits  the  appellant  of  having  made  a 

is  of  opinion  that  the  charge  of  ten  vexatious  appeal" 
shillings  and  sixpence  has  been  justly 
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soldier,  whether  on  or  off  duty,  who  shall  become  maimed, 
or  mutilated,  or  injured,  except  by  wounds  received  in 
action,  shall  be  forthwith  brought  before  a  court  of  enquiry. 
The  court  reports  their  opinion  whether  such  maiming  or 
mutilating  or  injuring  was  occasioned  by  design,  and  if  the 
court  reports  that  the  maiming  or  mutilating  or  injuring 
was  not  occasioned  by  design,  the  soldier  is  not  liable  to  be 
called  to  account  in  respect  thereof.  If  the  court  reports 
their  opinion  that  such  maiming  or  mutilating  was  occa- 
sioned by  the  designed  and  wilful  act  of  such  soldier,  or  by 
any  other  person  at  his  instigation,  with  intent  on  the  part 
of  such  soldier  to  render  himself  unfit  for  the  service,  and 
not  by  accident,  in  that  case  the  article  requires  that  he 
shall  be  forthvdth  put  upon  his  trial  before  a  generaly 
district,  or  garrison  court  martial  on  a  charge  for  disgrace- 
fid  conduct. 

346.  The  proceedings  of  the  court  of  enquiry  and  of  the 
court  martial,  when  held,  are  transmitted  through  the  judge 
advocate  general  to  the  commander  in  chief,  and  afterwards 
by  the  secretary  for  war  to  the  commissioners  of  Chelsea 
Hospital,  in  order  that  they  may,  when  the  case  comes  be- 
fore them,  have  the  best  means  of  arriving  at  a  just  decision^ 
either  to  grant  or  withhold  a  pension.  (2) 

347.  The  himdred  and  sixty-seventh  article  directs  that 
if  any  soldier  shall  have  been  illegally  absent  from  his  duty 
for  the  space  of  twenty-one  days,  a  court  of  enquiry  of  three 
officers  shall  forthwith  assemble,  and  empowers  them  to  exa- 
mine witnesses  upon  oath  respecting  the  fact  of  such  absence, 
and  the  deficiency,  if  any,  in  the  articles  of  his  kit.  Having 
received  proof  on  oath  of  the  facts,  they  declare  such  absence 
and  the  period  thereof,  and  the  deficiency,  if  any ;  and  the 
officer  commanding  the  corps  enters  a  record  of  such  absence, 
and  of  the  declaration  of  the  court  of  enquiry  thereon,  in 
the  regimental  books.  (3)  If  such  soldier  should  not  afterwards 
surrender  or  be  apprehended,  the  record  has  the  legal  effect 
of  a  conviction  for  desertion : — and  if  the  soldier  should  sur- 
render or  be  apprehended  after  the  record  has  been  so 
entered,  such  record,  or  a  copy  thereof,  purporting  -to  bear 


(2)  A.W.82.  When  a  soldier  serving  abroad  deserts, 

(3)  The  rtsgimental  court   martial    a  certified  copy  of  the  declaration  is  to 
bouk    is    intended. —  Q.Ii.S.2d,pA3.    be  sent  to  the  dep6t.~>Q.E.t6. 
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the  signature  of  the  officer  having  the  custody  of  the  regi- 
mental books,  shall,  on  the  trial  of  such  soldier,  be  admissible  or  other  chuga. 
in  evidence  of  the  facts  therein  recorded ;  [§  182]  and  on  proof 
of  the  identity  of  the  prisoner  with  the  soldier  therein  men- 
tioned, [§184]  he  may  be  found  guilty  of  the  charge  or 
charges. 

348.  The  Queen's  Regulations,  (4)  as  revised  in  1859,  for  courtaofen- 
the  first  time  directed  that  with  a  view  to  prevent  any  officer  ntnrned 
who  may  have  been  taken  prisoner  by  his  own  neglect,  or  wur. 
any  other  unofficerlike  conduct,  from  obtaining  any  of  the 
advantages  laid  down  in  the  royal  warrant,  (5)  after  his  ex- 
change or  release,  a  court  of  enquiry  is,  as  soon  as  possible, 
to  be  assembled  by  order  of  the  general  officer  commanding 
the  forces,  to  investigate  the  circumstances  under  which  the 
capture  took  place ;  and,  having  sifted  the  facts  as  far  as  may 
be  in  their  power,  they  are  to  state  their  opinion  whether  his 
capture  is  to  be  attributed  to  the  chance  of  war  to  which  he 
was  exposed,  or  whether  it  occurred  from  any  imofficer-like 
conduct  on  his  part.  The  president  and  members  of  the 
court  make  a  prescribed  declaration.  The  proceedings  of  the 
court  are  transmitted  by  the  general  officer  in  command  of 
the  forces  to  the  miKtary  secretary.  (6) 

348*.  When  a  man  is  imable  to  produce  his  medal  at  the  coartofen. 
inspection  of  necessaries,  a  board,  consisting  of  one  *  captain  ^Si^ 
and  two  subalterns,  inquires  into  and  records  the  cause  of  the 
loss.    If  it  be  designedly  made  away  with,  the  man  is  tried 
by  court  martial.  (7) 

349.  The  Volunteer  Act,  1863,  (sec.  15)  as  modified  by  the  courtaof  en- 
« Regulation  of  the  Forces  Act,  1871,"  (8)  empowered  the  JSS^^,  force 
Queen  to  assemble  a  court  of  enquiry — where  the  enquiry  J^Sed  ytj 
has  reference  to  an  officer — composed  of  officers  only,  and  in  SraiSr^ntby 
other  cases  composed  of  officers,  or  volunteers,  or  both.     The  *^  *^*'°' 
commanding  officer  of  a  volunteer  corps  or  administrative  regi- 
ment may  assemble  courts  of  enquiry,  except  with  reference  or  commanding 
to  an  officer,  composed  of  officers,  or  volunteers,  or  both.  (9)    ^  cer  0  corpe. 

(4)  Q.R.5.4,p.l8.  (8)  The  34  &  36  Vict  c.  86  (Regu- 

(6)  R.W.83.  lation  of  Forces  Act,  1871),  b.  6,  pro- 

(6)  In  the  case  of  a  soldier,  as  re-  vides  for  rerestiDg  in  the  Crown  the 
quired  by  the  eighth  section  of  the  jurisdiction  and  power  of  lieutenants 
Army  Service  Act,  1847,  and  the  of  counties,  and  for  their  exercise  by  a 
twelfth  section  of  the  Army  Enlist-  secretary  of  state. 

ment  Act,  1870,  and  by  the   171st  (9)  See  R.V.F.  74-77.    The  regu- 

Article  of  War,  due  enquiry  is  made  lations  as  to  courts  of  enquiry  in  the 

hy  a  court  martial  upon  his  rejoining  volunteer  force  are  framed  by  the  se* 

the  lerTioe.  cretary  of  state  for  war, 

(7)  QJL&21,p.l3.    A.W.102, 

L 
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CHAPTER  X. 

PBOCEEDINGS  ON   COMMISSION   OF  OFFENCES,   SUMMARY 

DISPOSAL  OF  COMPLAINTS. 
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holds  of 

OfBOGZS. 


350.  The  seventeenth  article  makes  provision  for  the  ap- 
prehension of  officers  and  soldiers  when  accused  of  capital 
and  other  crimes  punishable  by  the  known  laws  of  the  land. 
This  is  enforced  [§  165-7]  by  the  ninety-sixth  article  of  war 
against  refusing  assistance  to  the  civil  magistrate,  and  by 
the  seventyHsixth  section  of  the  mutiny  act  as  £0  the 
'^  pimishment  of  officers  obstructing  civil  justice  "  on  appli- 
cation being  duly  made  to  them. 

351.  These  provisions  have  the  effect  of  maintaining  the  su- 
premacy of  the  ordinary  course  of  law  in  the  case  of  officers  and 
soldiers,  and  leave  them  to  be  dealt  with  according  to  military 
law  in  the  case  of  offences  declared  by,  or  under  the  provisions 
of,  the  mutiny  act.  One  exception,  however,  arises  when  a 
person  not  actually  serving  in  the  army  is  suspected  of  being 
a  deserter,  or  surrenders  himself  as  such  otherwise  than  to 
the  corps  to  which  he  belongs.  The  mutiny  act  authorizes  a 
constable,  or — "if  no  constable  can  be  immediately  met  with" 
— then  any  officer  or  8oldier,(l)  or  other  person  to  apprehend 
him ;  but,  with  constitutional  jealousy  for  the  liberty  of  the 
subject,  will  not  allow  the  military  authorities  to  decide  as  to 
the  civil  or  the  military  status  of  the  prisoner,  but  enacts  that 
he  shall  be  forthwith  taken  before  a  magistrate;  and  the 
magistrate  alone  has  the  power  of  committing  him  on  a 
charge  of  desertion,  and  only  if  he  is  satisfied  that  there  are 
reasonable  grounds  for  believing  that "  such  suspected  person 
is   a   deserter."  (2)     The   same   section   provides,  that  the 

(1)  <i.R.S.6,p.74.  The  44th  Article  Madras  Native  Infantry,  whs  com- 
of  War  [§  142]  requires  officers  and  mitted  as  a  deserter  on  the  4th  Nov., 
soldiers  to  cause  deserters  "  to  be  1842,  and,  being  brought  up  by  writ 
apprehended  by  the  civil  power."  of  Habeas  Corpus  before  the  Court  of 

(2)  M.A.34.  In  the  mutiny  act  of  Queen's  Bench  on  the  14th  of  the  same 
1847  and  subsequent  years  "  deserter  "  month,  was  discharged,  because  it  was 
has  replaced  "  soldier"  in  this  clause,  objected  he  was  not  within  the  22nd 
Captain    Archibald    Douglas,    49th  section  (corresponding  to  the  present 
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*^  person  charged  with  desertion" — ^as  the  act  in  this  instance  sent  in ciTii 
preferably  [§  10147i]  designates  the  prisoner — **niay  either  be  regiment, 
-conveyed  in  civil   custody  to  his   corps,  or  to  the  nearest  anon-commis. 

•1*1  11*  X  •  -I*  jj«  ii>  ■%    stoned  officer.     ' 

nuutary  station,  or  to  a  prison  or  police  station,  or  delivered  <„  committed 
to  a  party  under  a  non-commissioned  officer."  ^^ 

352.  The  eighteenth  article  of  war  directs  that  "whenever  Aneetand 
4iny  person  subject  to  the  mutiny  act  shall  be  charged  with  SSS^' 
conmiitting  an  offence,  he  shall,  if  an  officer,  be  put  in  arrest,  *'"**^^' 
and,  if  a  soldier,  be  put  in  confinement,  and  shall,  within  a  rea- 
sonable time,  either  be  brought  to  trial  before  a  court  martial, 

<>T  be  discharged  from  the  said  arrest  or  confinement."    This  Penalty  on 
provision  is  further  enforced  by  the  seventy-fourth  article,  p^S^^^ 
which  renders  an  officer  liable  to  cashiering  who  "shall  unne- 
cessarily detain  any  prisoner  in  confinement  without  bringing 
him  to  trial."    The  effect  of  this  article  may  be  ascertained  by  and  prtot 
considering  the  proof  necessary  to  maintain  a  charge  under  it  "^ 
— that  the  offence  charged  against  the  prisoner  was  of  a  nature 
not  admitting  or  justifying  a  trial,  or  that  the  commanding 
officer  was  aware  of  his  innocence,  and  that,  therefore,  the 
detention  was  unjust.     A  commanding  officer  may  act  for  Time  pro- 
the  advantage  of  the  service,  for  the  furtherance  of  discipline,  reSecUon.     "** 
and  with   lenity  towards   a  prisoner  guilty  of  a  military 
offence,  by  keeping  him  for  a  time  in  suspense  as  to  the 
ultimate  steps  to  be  taken  respecting  him,  and  ending  by 
deciding  on  his  release  without  trial.     The  provision  as  to 
eight  days  was  removed  from  the  articles  of  war  in  1866, 
but  the  regulations  appear  to  provide  for  such  cases  by  per- 
mitting confinement,  to  the  extent  of  eight  and  forty  hours, 
at  the  discretion  of  commanding  officers.  (3) 

353.  An  officer  is  put  in  arrest  either  directly  by  the  ARBEwofan 
officer  who  orders  it ;  or  more  generally  by  the  ministration  °  ^' 

of  a  staff  officer, — an  officer  of  the  general  staff,  when  the 
arrest  is  difected  by  a  superior  officer  and  not  through  the 
channel  of  the  commanding  officer ; — by  the  adjutant  or  a 
field  officer  of  the  regiment,  when  ordered  by  the  command- 
ing officer.  Arrests  have  occasionally  been  imposed  by  the 
intervention  of  the  provost  marshal,  and,  more  rarely,  notified 

thirty-fourth),  which  specified  "  sol-  days — without  having  their  cases  en- 

dier."— 3  Q.  B.  Reports,  825-831.  quired    into,    and    either  summarily 

(3)  "Prisoners  are  not  to  be  detained  disposed  of,  or  reported  to  superior 

in   custody  for  a  longer  period  than  authority." — Q.R.5.6,p.27. 
forty-tight  hours — exclusive  of  Sun- 

X.  2 
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vom  of  even  in  public  orders.     On  being  placed  in  arrest,  an  officer 

delivers  his  sword  to  the  person  imposing  it.  This  form 
was  sometimes  omitted,  (4)  but  an  officer  in  arrest  never 
wore  a  sword.  The  new  regulations  direct :  "  When  placed 
in  arrest  he  should  be  deprived  of  his  sword  until  re- 
leased ; "  and  also  that  ^^  when  an  officer  is  placed  in  arrest 
by  his  commanding  officer,  the  circumstances  of  the  case 

^^|t  to  should  immediately  be  brought  to  the  notice  of  the  general 

'""^  commanding."  (5) 

Degnesoc  354.  An  officcr  in  arrest  is  to  all  intents  and  purposes  a 

prisoner.  The  arrest  may  be  either  close ;  or  at  large,  if 
extended  by  the  express  permission  of  the  authority  who  may 
order  it.  The  Queen's  Begulations  since  1859  have  enforced 
the  established  custom  of  the  service :  ^'  An  officer  in  close 
arrest  is  not  allowed  to  leave  his  quarters  or  tent.  If  he  be 
in  arrest  at  large,  he  may  be  permitted  by  superior  authority 
to  take  exercise  within  defined  limits,  viz.  not  beyond  the 
barracks,  or,  if  in  camp,  not  beyond  the  quarter  guard,  and 
then  only  at  stated  periods ;  but  he  is  not  to  appear  in  his 
own,  or  any  other  mess  premises,  nor  at  any  place  of  amuse- 
ment or  public  resort,  and  he  is  on  no  pretext  to  quit  his 
room,  or  tent,  dressed  otherwise  than  in  imiform,  but  with- 
out his  sash  and  sword."  (5) 

on  parole,  355.  Officers  in  arrest  are  ordinarily  considered  on  parole^ 

but  when  accused  of  having  broken  their  arrest,  or  of  any 
heinous  ofifence,  the  penalty  of  which  might  induce  a  desire 
to  escape  from  justice,  when  under  close  arrest,  they  have 
been  placed  in  custody  of  the  provost  marshal,  or  in  charge 
of  a  sentry.  An  officer,  by  being  placed  in  charge  of  a 
even  when  in  provost  marshal.  Or  by  having  a  guard  placed  over  his  quar- 
^S!**'  *         ters,  is  not  thereby  freed  from  the  responsibility  of  arrest  ; 

[§  363]  nor  can  an  officer  commanding  such  guard  permit 
the  officer  in  Iiis  charge  to  leave  his  place  of  confinement^ 
under  the  impression  that  the  security  of  his  prisoner  is  all 
that  is  required  of  him.  (6) 

(4)  Captain  Jerris  was  tried  on  an  courts  martial  on  Lieutenants  Kaylc^ 
additional  charge,  and  found  goilty,  and  WilliamH,  of  the  8th  N.  I.  Lieui. 
of  having  refused  to  deliver  his  sword  Naylor  was  cashiered  for  breaking  his 
when  under  arrest. — Simla  Court  Mar-  arrest;  and  Lieutenant  Williams  was. 
tialf  4,  165.  cashiered,  for  that  he,  when  command- 

(5)  Q.R.iS.6^.53.  As  to  removal  of  ing  a  guard  over  a  prisoner  committed 
arrest,  see  §  368.  to  his  diaxge,  did  allow  such  prisoner 

(6)  A.W.73.  G.O.(/w<fta).Sept.30th,  (Lieut.  Naylor),  to  leave  his  place  of 
1831,  by  LordDalhousie,on  thepromul-  confinement. 

gation  and  remission  of  the  sentence  of 
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356.  A  court  martial  has  no  control  over  the  nature  of  comt  martial 

XV  xi**  J  ji_>  li*  cannot  control 

the  arrest  of  a  prisoner,  except  as  regards  his  personal  free-  thenatnnof, 

dom  in  court ;  they  cannot,  even  with  a  view  to  facilitate 

his  defence,  interfere  to  cause  a  close  arrest  to  be  enlarged. 

The  officer  in  command  is  alone  responsible  for  the  dis-  but  the 

charge  of  this  duty;  but  the  prisoner,  subject  to  such  con-  right  to  eneiy 

ditions  as  he  may  prescribe,  has  an  undoubted  right  to  preparing  his 

communicate  freely  with  his  witnesses,  or  a  professional 

adviser,  if  he  desire  it,  before  and  during  the  trial ;  and  if 

he  is  in  close  confinement,  suitable  arrangements  must  be 

made  for  the  purpose. 

357.  A  senior  officer  is  liable  to  arrest  by  his  junior,  not  Amuioroffloer 

1*  M  11*  ij*ji  •iili^  certain  cases 

only  in  case  of  quarrels,  frays,  and  disorders,  as  is  specially  uabie  toanest 
provided  for  by  the  articles  of  war,  [§147]  but  for  any  gla-  ^^  ^  **'' 
ring  impropriety,  as  drunkenness  on  parade.  This  was  very 
clearly  shown  by  the  order  on  a  court  martial  for  the  trial 
of  Brevet  Lieutenant  Colonel  Alexander  Hog,  major  in  the 
55th  regiment,  ^^  for  being  drunk  on  duty  when  under  arms 
inspecting  the  guards  and  picquet  of  the  55th  regiment  of 
foot,  at  Plymouth,  on  or  about  the  9th  of  October,  1819." 
The  court  after  the  finding  and  sentence,  whereby  Lieu- 
tenant Colonel  Hog  was  found  guilty,  and  sentenced  to  be 
cashiered,  proceeds,  ^'  The  court  conceives  that  it  would  be 
a  dereliction  of  duty,  were  it  to  pass  unnoticed  so  extra- 
ordinary and  (as  far  as  the  experience  of  the  court  extends) 
unprecedented  an  occurrence,  as  that  of  a  commanding 
officer  being  put  imder  arrest,  while  in  the  actual  command 
of  a  regimental  parade,  by  a  junior  officer  of  the  corps*  In 
making  this  observation,  the  court  does  not  presume  to  take 
upon  itself  the  authority  of  commenting  upon*  so  delicate 
and  highly  important  a  point  of  military  discipline,  further 
than  to  remark,  that  the  circumstances  detailed  in  evidence 
upon  the  proceedings  of  the  court  were  not,  in  their  nature,  of 
that  imperious  urgency,  as  to  have  called  for  the  immediate 
adoption  of  so  very  strong  a  measure.  And  further,  that  it 
does  not  appear  to  the  court  that  Captain  Elligood,  or  the  offi- 
cers who  were  called  upon  by  Captain  Nicholson  to  consult 
upon  the  subject,  were  actuated  by  any  spirit  of  insubordi- 
nation, private  pique,  or  malice,  towards  Lieutenant  Colonel 
Hog;  but  were  influenced  in  their  conduct  by  feelings  of  zeal 
for  His  Majesty's  service,  and  the  immediate  honour  of  the 
regiment."    His  Royal  Highness  was  pleased  to  confirm  the 
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finding  and  sentence,  but  permitted  Lieutenant  Colonel 
Hog  to  receive  the  regulated  value  of  his  commission  ;  and 
was  further  pleased  to  command  i'^  to  be  signified,  'Hhat 
though  the  observationa  of  the  court  upon  the  nature  of 
Lieutenant  Colonel  Hog's  arrest  are  no  doubt  founded  upon 
the  best  motives,  yet  it  is  impossible  to  let  them  go  forth  to 
the  army  without  explaining  that  the  court  are  in  error 
when  they  suppose  that  circumstances  may  not  occur,  even 
upon  a  parade,  to  justify  a  junior  officer  in  taking  upon  him- 
self the  strong  responsibility  of  placing  his  commander  in 
arrest :  such  a  measure  must  alone  rest  upon  the  responsi- 
bility of  the  officer  who  adopts  it,  and  there  are  cases 
wherein  the  discipline  and  welfare  of  the  service  require 
that  it  should  be  assumed.  In  the  present  instance,  the 
sentence  of  the  court  appears  to  afiford  a  full  justification  of 
Captain  EUigood's  conduct  in  the  placing  of  Lieutenant 
Colonel  Hog  in  arrest;  though  it  would  have  been  more- 
regular,  if  that  officer  had  continued  to  rest  upon  his  own 
responsibility,  without  calling  a  meeting  of  his  brother 
officers  to  support  it  by  their  opinion." 

358.  Private  soldiers  are  confined  in  charge  of  a  guard  or 
sentry  except  (as  was  first  provided  in  1873)  in  case  of  minor 
offences.  (7)  When  non-commissioned  officers  are  confined 
for  any  offence,  they  are  placed  under  arrest,  and  not  sent  as 
prisoners  to  the  guard  room  except  in  extreme  cases,  when 
it  is  necessary  to  ensure  their  safe  custody.  (8) 

359.  Prisoners  are  not  to  be  kept  in  irons  previous  to 
trial:  this  measure  was  at  one  time  frequently,  though 
never  universally,  resorted  to  in  the  army,  in  cases  of  men 
charged  with  the  more  heinous  offences ;  but  it  ought  to  be 
avoided,  as,  imless  necessary  for  the  safe  custody,  or  to  pre- 
vent the  violence,  of  a  prisoner,  it  is  in  the  nature  of  a 
punishment  on  a  man,  whom  the  law  at  such  times  merci- 
fully presumes  to  be,  or  rather  treats  as  being,  innocent.  (9) 

(7)  "  Soldiers    committing    minor  but  are  not  to  be  detailed  for  any 

offences,  such  as  absence  from  tattoo  duty." — Q.R.^.6,^.28. 

and  other  roll-calls,  overstaying  a  pass,  (8)  Q.R.5.6,|i.6. 

or    slight    irregularities  in  quarters,  (9)  The  Queen's  Regulations  point 

should  not  be  lodged  in  the  guard  oat  that  **  escorts  are  answerable  for 

zoom  before  their  cases  are  disposed  of  the  safety  of  deserters  entrusted  to 

by  the  commanding  officer.  .  . .    They  their  chaige.'*    Also  they  direct  that 

inll  not  be  allowed  to  quit  the  barracks  '*  all  deserters/'  which  is  here  intended 

until  their  cases  shaU  hare  been  dis-  to    include    men    committed    on  the 

posed  of.   They  will  attend  all  parades,  chazge,  but  not  yet  convicted,  of  deser- 
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360.  The  nineteenth  article  prescribes,  that '^  No  officer  officer  on  giuni 
conxmanding  a  guard,  or  provost  marshal,  shall  refuse  to  manbaito 
receive  or  keep  any  prisoner  committed  to   his  charge  by  piiBonen; 
any  officer  or  non-commissioned   officer  belonging   to   the 

forces ;   and    such  officer    '^  shall,    at   the    same    time,  or 
without  imnecessary  delay,  deliver  an  account  in  /writing, 
signed  by  himself,  of  the  crime  with  which  the  said  prisoner 
is^  charged."     It  is  obvious  that  this  article  does  not  extend  if  aat^ect  to 
to  the  custody  of  prisoners  who  are    not   subject   to   the  and^his^ 
articles  of  war ;  but  Lord  Campbell,  then  chief  justice  of  the  with  dvii 
Queen's  Bench,  in  giving  judgment  in  the  case  of  Woltwi  oflenow. 
V.   (Major)   Oavin^  in  which  the   majority  of  the  judges 
concurred,  stated  his  opinion,  that  the  article  ^'embraced 
both  civil  and  military  offences.      The  18th,"  now  seven- 
teenth, '^  article  applied  to  civil  crimes,  and  the  19th,"  now 
eighteenth,  "  to  military  offences,  but  the  20th,"  now  nine- 
teenth, '<  applied  to  both  classes  of  offences,  the  word '  crime' 
being  used."  (10) 

361.  The  provisions  in  this  article  are  further  enforced  by  oncer  oonnning 
the  seventy-second  and  seventy-third  articles.    The  seventy-  give  in  » 
third  declares  the  penalties  to  which  the  commander  of  a 

guard  is  liable  for  releasing  a  prisoner  without  authority,  or 
suffering  him  to  escape.  The  seventy-eecond  article  g^uards  TheeommMider 
against  the  undue  confinement  of  soldiers,  by  requiring  a  xeport  pxiaonen. 
written  report  to  be  made  of  the  prisoner's  name  and  crime, 
within  twenty-four  hours  after  his  commitment  (or,  if  the 
guard  should  be  relieved  prior  to  the  expiration  of  twenty- 
four  hours,  immediately  on  the  relieving  of  the  guard),  to  the 
authority  competent  to  direct  what  steps  may  be  necessary 
thereon ;  that  is,  to  the  officer  commanding  the  garrison,  if 
a  garrison  guard;  or  to  the  officer  commanding  the  regi- 
ment, if  a  regimental  guard. 

362.  It  may  be  observed,  that  the  nineteenth  article  The  want  of  a 
enjoins  a  duty,  not  only  on  the  officer  commanding  a  guard,  wiu  not  justify 

tbe  xelflaae  o( 

or  the  provost  marshal,  but  also  on  the  officer  committing  a  prisoner. 
prisoner  to  their  custody.     In  the  first  place,  a  refusal  to 
receive  a  prisoner  is  provided  for ;  in  the  second,  the  officer 
is  required  to  deliver  in  an  account,  in  writing,  of  the  crime 
with  which  the  prisoner  is  charged.     It  is  imagined  that  the 

tioD,  "are  to  be  handcuffed,  and  for    mental  Btores.** — Q.K.&6,|).78. 

this  imrpofle  the  escort  is  to  be  pro-        (10)  Sittings  in  Banco,  16th  Not. 

Tidea  with  handcnib  firom  the  regi-    I860.— 18  Q.B.  Beports,  70. 
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parts  of  the  article,  or  rather  the  obligations  created  by  it, 
are  distinct*  Omitting  to  deliver  in  a  cri/me,  as  it  is  usually 
termed,  will  not  justify  the  rejection,  much  less  the  release, 
of  a  prisoner,  or  exempt  the  commander  of  the  guard  from 
liability  to  the  penalties  attaching  to  an  infraction  of  the 
seventy-^third  article ;  though  such  an  idea  has  prevailed  in 
the  army  to  some  extent.  It  is  possible  that  an  officer  com- 
mitting a  prisoner  to  custody,  may  have  groimds  whereon 
to  justify  or  extenuate  the  omission  of  the  duty  attaching  to 
the  act  of  committal.  It  is  sufficient  for  the  commander  of 
the  guard,  that  the  prisoner  is  amenable  to  military  law,  and 
that  the  person  confining  him  is  known  and  responsible ;  the 
immediate  presence  of  an  officer  confining  a  prisoner  may 
be  required  elsewhere,  and  circumstances  may  not  admit  of 
delay*.  Indeed,  numerous  inconveniences,  and  such.asvdll 
readily  present  themselves  to  the  imagination  of  every  mili- 
tary man,  must  arise  to  the  service,  if  the  reception  of  a 
prisoner  invariably  depended  on  the  delivery,  in  writing,  of 
an  account  of  his  offence.  The  case  perhaps  is  different, 
and  the  same  reasoning  may  not  apply,  as  to  retaining  a 
prisoner,  without  a  crime,  more  than  twenty-four  hours,  or 
beyond  the  time  when  the  report  of  the  guard  may  be 
delivered,  or  forwarded,  to  a  superior  officer,  and  the 
prisoner  turned  over  to  a  relieving  guard ;  and  yet  the  com- 
mander of  a  guard,  instead  of  taking  upon  him  the  responsi- 
bility of  the  release  of  a  prisoner,  would  act  more  prudently 
and  more  in  unison  with  the  custom  of  the  service,  if  he 
were  specially  to  report  the  name  of  the  prisoner,  together 
with. that  of  the  officer  or  non-commissioned  officer  who 
confined  him,  stating  that  no  crime  has  been  received.  It 
would  then  become  the  duty  of  the  superior  officer  to  call  on 
the  committing  officer  for  explanation ; — ^to  order  the  re- 
lease of  the  prisoner  ;^-or  to  take  such  steps  as  may  appear 
expedient. 
Breaking  arrest,  jgj.  Breaking  arrest,  in  an  officer,  is  punished,  on  con- 
Sw°  raltotod      viction,  by  cashiering  .peremptorily.     Breaking  confinement, 

in  a  soldier,  is  punishable,  at  the  discretion  of  the  court 
before  which  the  offence  may  be  tried.  (1) 
^^dwtorSe        3^4-'  Besides  the  ordinary  modes  of  securing  offenders 
SSrtBB*^'**'    against  military  discipline,  the  mutiny  act  provides  for  the 

(1)  A.W.69. 
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apprehension  by  the  civil  power  of  persons  suspected  to  be 

deserters,  whether  officers   or  soldiers.  [§35  In]      It  also 

enacts,  that  whenever  troops  are  called  out  in  aid  of  the  civil 

power,  or  are  stationed  in  billets,  or  are  on  the  line  of  march,  and  oonfinement 

the  commandins:  officer  may  require,  by  a  written  order  oc  soidien  when 

not  in  hRrrAckM 

to  that  eifect,  the  governor  or  keeper  of  any  prison,  lock-up 
house,  or  other  place  of  confinement,  to  receive  into  his  cus* 
tody  any  soldier  for  a  period  not  exceeding  seven  days.  (2) 

365.  All  complaints  should  be  immediately  investigated  The  cue  of 
by  competent  authority,  a  court  of  enquiry  [§334]  being  ^ndmmast 
resorted  to  in  those  cases,  where  the  officer  in  command  is  wiuumt  delay.  ' 
unable  to  undertake  the  enquiry  himself,  or  is  not  prepared 

to  come  to  a  determination  on  his  own  responsibility.  In 
the  case  of  soldiers  the  regulations  (fi^.6,j>.9)  require  the 
preliminary  investigation  to  be  made  in  the  presence  of  the 
officer  commanding  the  troop  or  company,  the  adjutant,  and 
the  prisoner ;  and  in  accordance  with  the  spirit  of  the  order 
which  prohibits  keeping  a  prisoner  in  confinement  for  a 
longer  period  than  forty-eight  hours,  [{3527i]it  is  incum- 
bent on  commanding  officers,  generally  speaking,  to  deter- 
mine within  that  period  as  to  the  measiures  to  be  taken  with 
an  offender,  that  is,  whether  he  shall  be  reported  to  superior 
authority,  or,  if  they  have  authority  to  assemble  a  court  with 
power  to  try  the  case,  brought  to  a  court  martial,  or  other- 
wise dealt  with  in  their  own  discretion. 

366.  The  further  proceedings  in  those  cases,  which  are  SjJ^SiiSdS^* 
reserved  for  a  court  martial,  are  discussed  in  the  followins:  without  triaiiiy 

'  o    commanding 

chapter.    When  the  commanding  officer  does  not  resort  (3)  ^^<^* 

to  a  court  martial  or  the  civil  power,  he  may,  in  the  case 

of  private  soldiers,   order  such  of  the   authorized  minor 

punishments  as  he  may  think  fit.     The  Queen's  Begulations 

lay  down  with  regard  to  this,  that  it  would  be  inconsistent  J? a^oowt'*'**' 

(2)  M.A.36.    The  "  Volxuiteer  Act,    mation  and  guidanee  of  officers  com-  '"''^^ 
1 863  "  {sec.  22),  provides  for  the  appre-    manding  corps  in  the  Chatham  district, 
hension  and  custody  in  a  public  prison    9th  August,  1867 :— "  It  is  necessary 

of  a  non-<;ommissioned  officer  of  the  to  fix  some  period  to  the  power  of 

volunteer  permanent  staff)  for  whose  reroking  an    award    of  punishment, 

trial  [§  5]  a  court  martial  is  ordered  to  with  a  yiftw  to  order  a  trial  by  court 

assemble.  martial;  and  it  has  been  considered  in 

(3)  The  following  extract  from  a  this  office,  that  when  the  prisoner, 
letter  received  from  the  judge  adro-  after  receiving  the  summaiy  sentence, 
cate  general  (Mr.  Mowbray)  on  the  has  been  once  removed  from  the 
subject  of  a  prisoner's  trial  by  court  presence  of  his  commanding  officer, 
martial,  after  receiving  an  award  of  the  sentence  becomes  final,  and  the 
summary  punishment  by  his  command-  soldier  cannot  subsequently  be  brought 
ittg  officer,  was  published  for  the  infor-  to  trial  for  the  offimce  in  question." 
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except  In  cases 
where  pay  may, 
be  interfered 
with: 


in  the  case 
of  a  soldier, 
dejecting  to 
summary  awards 
nnder  the 
articles  of  war ; 


but  if  snch 
appeal  be  made 
in  an  insubor- 
dinate manner, 
the  insubordi- 
nation may 
be  charged 
against  him ; 

in  the  case  of  a 
summary  order 
to  make  pecuni- 
ary reparation 
for  misconduct 
in  billets. 


An  officer,  if 
released  from 
arrest,  has 
necessarily  no 
right  to  insist 
on  trial, 


with  subordination  that  he  should  admit  of  the  right  of 
option  or  appeal,  except  where  the  soldier  has  a  right  to 
demand  a  court  martial,  in  cases  aflFecting  his  pay,  [§3673 
although  he  may,  if  he  think  proper,  vindicate  the  justice  of 
his  first  order  by  resorting  to  the  alternative  of  a  court 
martial.  (4)  This  exception  to  the  regulation,  which,  as  a 
general  rule,  is  most  essential  to  the  maintenance  of  discipline 
and  upholding  the  authority  of  the  commanding  officer, 
arises  from  the  general  principle  of  not  touching  the  soldier's 
pay  without  giving  him  an  appeal  to  a  court  martial,  in 
which  those  who  have  had  to  do  with  soldiers,  and  know 
their  feeling  on  this  point,  will  not  fail  to  recognize  a  wise 
and  practical  discrimination. 

367.  The  fiftieth  article  of  war  provides  that  a  soldier 
'^  ordered  by  his  commanding  officer  to  suffer  imprison* 
ment"  (necessarily  involving  a  forfeiture  of  pay  during 
its  continuance)  "  or  deprivation  of  pay  (except  in  cer- 
tain cases  of  fines  for  drunkenness  [§2127i]  where  the 
offence  is  not  denied),  shall,  if  he  so  request,  have  a  right 
to  be  tried  by  a  court  martial  for  his  offence,  instead  of  sub- 
mitting to  such  imprisonment  or  deprivation."  (5)  If  the 
prisoner  should  claim  his  right  to  a  court  martial  in  an 
insubordinate  or  disrespectful  manner,  such  conduct  may 
form  the  subject  of  a  further  charge  in  addition  to  that  for 
which  the  punishment  appealed  against  was  ordered.  The 
eighth  article  of  war,  which  requires  that  a  commanding 
officer,  upon  proof  of  the  misconduct  of  any  officer  or  soldier 
in  billets,  should  cause  reparation  to  be  made  either  by  bring- 
ing the  offender  to  a  court  martial  or  stopping  half  his  pay, 
until  reparation  be  made,  provides  that  "  if  the  officer  or 
soldier  shall  protest  against  such  summary  proceeding  of  his 
commanding  officer,  the  matter  shall  be  enquired  into,  and, 
if  necessary,  tried  before  a  competent  court  martial." 

368.  The  Queen's  Eegulations  point  out,  that  '^  an  officer 
who  may  be  placed  in  arrest,  has  no  right  to  demand  a  court 
martial  upon  himself,  or  te  persist  in  considering  himself 
under  the  restraint  of  such  arrest,  or  te  refuse  to  return  to 

(4)  Q.R.i9.6,^.26.  punishment    for    which,    other  than 

(6)  The  revised  good  conduct  re-  imprisonment  or  deprivation  of  pay, 

gulations,  War  Office,  10th  Sept.  1860,  constitutes  him  a  regimental  de&ulter, 

did  not,  and  the  existing  warrant  does  and  thereby  afiects  his  claim  for  good 

not»  give  an  appeal  to  the  soldier  deny-  conduct  pay. 

ing  ^e  commission  of  an  offence,  the 
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the  exercise  of  his  duty,  after  he  shall  have  been  released 

by  proper  authority."   They  further  declare :  *'  It  by  no  means 

follows  that  an  officer,  considering  himself  to  have   been 

wrongfully  put  in  arrest,  or  otherwise  aggrieved,  is  without 

remedy :  a  complaint  is  afterwards  open  to  him,  if  preferred  in 

a  proper  manner,  and  provision  for  that  purpose  is  made  by  the 

articles  of  war."  (6)    This  regulation  is  taken  from  an  order  of  ankm  a  charge 

His  Royal  Highness  the  Duke  of  York,  dated  1st  February,  preferred. 

1804,  in  which  it  is  also  stated,  that  an  officer  cannot "  insist 

upon  a  trial,  unless  a  charge  is  preferred  against  him."    The  who  may 

^^_  remove  an 

authority  competent  to  direct  the  release  of  an  officer  must  arrest. 
be  the  officer  who  imposed  the  arrest,  or  the  superior  to 
whom  it  may  have  been  officially  reported.     It  is  imagined, 
that  an  officer  could  not,  in  any  circumstances,  persist  in 
considering  himself  under  the  restraint  of  an  arrest,  when 
released  therefrom  by  the  superior  -officer  who  imposed  it ; 
nor  could  he  decline  to  return  to  the  exercise  of  his  duty ; 
but  he  may  remonstrate,  and  the  custom  of  the  service, 
supported  as  it  is  by  the  above-quoted  order  of  his  late  Boyal 
Highness,  the  Duke  of  York,  would  certainly  justify  the 
supposition  that  charges  havmg  been  exhibited  against  an 
officer,  he    could    not,  on    representation  to  the   proper 
authority,  be  refused  a  trial  by  a  court  martial,  or  such  an 
explanation  as  might  be  satisfactory  to  his  feelings.     The 
resort  to  a  trial  in  these  circiunstances  would  be  an  obvious  improper  to 
exception  to  the  rule  ordinarily  acted  on,  that  courts  martial  proTtoasiy 
may  not  enter  upon  charges  which  have  been  extra-judicially  sammaiuy, 
disposed  of  already.  (7) 

369.  The  twelfth  article  of  war,  quoted  above,  runs  thus  :  Bedze«  of 
*'If  an  officer  shall  think  himself  wronged  by  his  commanding  ^«^ng8, 
officer,  and  shall,  upon  due  application  made  io  him,  not  otaa  officer. 
receive  the  redress  to  which  he  may  consider  himself  to  be 
entitled,  he  may  complain  to  the  general  commanding  in 
chief  of  our  forces,  in  order  to  obtain  justice,  who  is  hereby 
required  to  examine  into  such  complaint;  and,  either  by 
himself,  or  by  our  secretary  of  state  for  war,  to  make  his 
report  to  us  thereupon,  in   order  to  receive  our  further 
directions."  (8)    The  words  "  not  receive  the  redress  to  which 
he  may  consider  himself  to  be  entitled^  have  replaced  the 

(6)  Q.R.A6,p.53.  (8)  The  mutiny  act  (M.A.100)  con- 

(7)  See  case  uf  Captain  Hallilay,    tains  a  similar  proyision  as  to  the 
§  502.  officers  of  the  Indian  forces. 


156 


§370 


BEDRESS  OF  WRONGS. 


of 

wrongs, 
of  an  officer. 


Sopotior  offioflT 
has  no  posltiTe 
power  to  di«poeo 
of  complaint. 


Channel  to  to 
obaerredin 
preferring  a 
complaint. 


words  "6tf  refused  to  he  redressed;^  and  the  alteration 
removes  the  possibility  of  doubt  as  to  the  right  accorded  to 
an  officer  of  complaining  to  the  general  commanding  in 
chief,  on  not  receiving  eatiafactory  redress.  Before  this 
emendation  of  the  article,  it  was  conceived  that  neglect  of 
an  application  for  redress  amounted  to  a  virtual  refusal,  but 
the  degree  of  neglect  justifying  a  direct  address  to  the  general 
in  conmiand  being  undefined,  an  officer  seeking  redress  was 
exposed  to  the  inconvenience  which  might  have  arisen  from 
a  difference  of  opinion  on  the  subject. 

370.  It  appears  that  the  general  officer  conunanding  in 
chief  has  no  power  authoritatively  to  dispose  of  the  com- 
plaint of  an  officer  who  may  think  himself  wronged  by  a 
commanding  officer,  but  is  required  to  examine  into  such 
complaint,  and  to  make  his  report-,  either  directly  or  through 
the  secretary  of  state  for  war,  to  the  Queen  for  her  "  further 
directions."  Successive  sovereigns,  thus  reserving  to  them- 
selves the  right  of  judging  on  such  questioiis  as  may  affect 
the  feelings  of  their  officers,  have  secured  to  them  that  con- 
sideration to  which  as  the  bearers  of  their  commission,  they 
are  entitled,  and  have  fostered  that  refined  and  gentleman- 
like feeling  for  which,  amongst  the  armies  of  Europe,  they 
are  distinguished.  It  is  not,  however,  to  be  imagined  that 
a  general  officer  is  required,  in  all  circumstances,  and 
without  expressing  his  view  of  the  case,  to  convey  to  the 
throne  the  complaints  of  an  officer  against  his  superior; 
even  the  expression  of  an  opinion,  by  the  intermediate 
general  officer,  after  due  enquiry,  is,  in  most  cases,  sufficient 
to  render  such  proceeding  unnecessary.  The  case  must  be 
peculiar  which  would  exempt  an  officer  from  the  imputation 
of  pertinacity,  who  persisted  in  the  furtherance  of  an  appeal 
in  opposition  or  disregard  to  the  opinion  of  the  commander 
in  chief.  The  consciousness  in  an  officer,  that  he  possesses 
the  right  of  requiring  his  complaint  to  be  laid  at  the  foot 
of  the  throne,  may  of  itself  tend  to  mollify  his  real  or 
imaginary  wrongs,  and  render  him  satisfied  with  minor 
redress  or  explanation. 

371.  It  is  the  custom  of  the  service  to  forward  every 
complaint  through  the  officer  commanding  the  regiment; 
nor  would  an  officer  be  justified  in  deviating  from  this  course, 
unless  the  commanding  officer  should  refuse,  or  unreasonably 
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delay,  to  forward  it.  An  officer,  on  addressing  himself 
directly  to  the  general  in  command,  should  apprize  his  com- 
manding officer  of  the  same,  and  must  obviously  observe  in  the 
channel  of  approach  to  the  commander  in  chief  each  gradation 
which  may  lead  to  him,  as  the  general  of  brigade  or  division. 

372.  The  redress  of  wrongs  in  a  soldier,  arising  out  of  sadren  ot 
the  relative  connection  between  a  soldier  and  the  command-  of  a  lohUer. 
ing  officer  of  his    company,  is   noticed  when   speaking  of 
regimental  courts  of  enquiry.  [§341]      The  mode  of  pre- 
ferring a  complaint  is  well  set  forth  in  the  form  of  a  soldier's 
personal   account  book,  which   was   first   issued   by  Lord 
Hardinge  when  secretary  at  war.      It   can  never  be  too 
strongly  inculcated,  that  personal  complaints  only,  in  the  praKribed  mode 
army,  are  admissible;  that  the  combined  complaint  of  several  ^Lnptato?** 
must  be  considered  factious,  and  is,  in  its  nature,  mutinous ; 
that  no  complaint  can  be  legitimately  preferred  to  a  superior 
officer,  without  observing  the  regular  channel  of  access  to 
him ;  and  that  if  the  person  complained  against  be  a  link 
in  the  chain  of  approach  to   the   higher  authority,  he  is 
equally  to  be  resorted  to  as  the  channel  of  commimication. 
If  he  refuse,  or  unnecessarily  delay,  to  forward  the  com- 
plaint, or  to  repair  the  injury  satisfactorily,  the  more  direct 
path  then  becomes  open  to  the  complainant ;  but  he  -would 
act  prudently,  and  do  well,  to  make  the  intermediate  author- 
ity acquainted  with  the  adopted  measure. 

373-9.  There  are  periodical  exceptions  to  this  long  esta-  Bxceptionat 
blished  channel  for  the  redress  of  wrongs  of  non-commissioned  to^JSuSS! 
officers  and  soldiers  upon  occasion  of  the  question  which  ^*^<^*'^®'^ 
general  officers,   at  their  yearly  inspections,  are  required 
to  put  to  regiments,  as  to  whether  there  are  any  complaints. 
It  might  appear  better  to  accord  with  the  original  intention 
of  this  question,  if  the  complaints   thus   brought  to  the  an  opportniiity 
notice  of  the  supreme  authority  were  confined  to  any  claims  S^eJaMo? 
which  soldiers  may  have  to  make,  rather  than  to  extend  it  ^  ^°^^' 
to  vrrongs  of  a  personal  nature ;  and  it  might  be  argued, 
and  fairly  too,  that  a  soldier  has  no  wrong  to  redress  until 
he  has  sought  satisfaction  in  the  prescribed  channel ; — still 
it  must  be  admitted,  that  this  is  not  the  customary  inter- 
pretation placed  on  the  order ;  it  is  usually  received  (9)  in 

(9)    From    the    year     1868,    the    expressly  recognized  the  briogiDg  of 
Qneen's  Begnktioiis  (<$.5j*.36)  hare    "^ievances"  as  well  as  "claims  '  to 


\m.       'Bb^mM' 


'Hl^d  to  refer  both  to  ac- 

'STM^arft   most   desirable   on 

**  'tthould  be  put  upon  the 

SeVcised  indeed,  but  still 

~^cept  in  the  case  of  ao 

jk  pretext  for  insubordi- 

t^H^Qal  slander. 

well  aa  of  pnttiiiff  the 
ition — aai/  complaints  t 
D  parade,  often  with  a 
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CHAPTER  XI. 

PRELIHINABIES  TO  THIAL  BY   COUBTS  MARTIAL. 

380.  The  necessity  of  resorting  to  a  court  martial   ought  steps  to  be 
never  to  be  decided  upon  without  the  nature  of  the  charge  there  J 
having  been  first  made  known  to  the  accused,  either  by  a  ^  agaimt 
formal  communication,  or  by  his  having  been  present  at  a  anduappean 
preliminary  investigation  [§ 365],  so  that  in  every  case  an  cottrtmwtL, 
opportunity  may  be  afforded  him  of  denying  or  explaining 
the   charge.     When  the   complaint  against  an   officer   or 
soldier  does  not  admit  of  explanation,  and  it  is  not  summarily 
disposed  of,  commanding  officers  of  regiments  or  detach- 
ments submit  an  application  to  the  superior  officer,  [§  384] 
or,  in  the  case  of  a  soldier,  of  their  own  authority  assemble 
regimental  or  detachment  courts  martial,  when  the  offence  n^imentoi, 
is  within  the  cognizance  of  this  description  of  court,  and 
does  not  appear  to  require  more  serious  notice.     An  article  dktrict, 
of  war  [§265]  prohibits  their  giving  in  vague  and  indefinite 
charges  against  a  soldier,  and  thus  trying  grave  offences  or  general. 
before  a  court  of  inferior  jurisdiction,  and   commissioned 
officers  can  in  no  case  be  tried  by  any  minor  court  martial. 
In  the  case  of  an  offence,  cognizable,  either  by  a  general 
court  martial,  or  by  a  district  or  garrison  court  martial,  the  mnstnotba 
authorities,  specially  empowered  to  convene  these   courts 
martial  respectively,  can  alone  assemble  a  court  for  the  trial 
of  an  offender,  or,  in  the  exercise  of  their  own  discretion, 
give  permission  [§263-8]  for  his  being  tried  by  a  district  or  mnstbeinTeati- 
garrison  court  martial,  or  by  a  regimental  court  martial,  as  petent  court, 
the  case  may  be. 

381.  Commanding  officers  should  be  guided  in  their  de-  not  preferred 
cision  as  to  the  necessity  of  a  court  martial,  by  the  character  "°*****^'"^' 
of  the  individual,  his  conduct,  the  nature  and  degree  of  the 
offence,  its  prevalence  at  the  time,  and  also  by  the  proba- 
bility of  conviction :  and  they  should  be  careful  to  avoid 
preferring  charges  against  officers  and  soldiers  in  those  cases 
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and  very  the  most  Unrestricted  sense,  and  lield  to  refer  both  to  ac- 

great  lat' 
tudeis 
alio  wed. 


tudeis    '  counts  and  discipline;   and  it  appears  most   desirable  on 


every  account  that  no  restriction  should  be  put  upon  the 
exercise  of  this  privilege,  rarely  exercised  indeed,  but  still 
most  highly  prized  by  the  soldiers,  except  in  the  case  of  an 
attempt  to  abuse  it,  by  making  it  a  pretext  for  insubordi* 
nate  language,  or  the  vehicle  for  personal  slander. 

the  notice  of  the  inspectiag  general,  this  purpose,  as  well  as  of  putting  the 

It  will  be  observed  that  thej  specify  established  question — any  complaints  T 

officers  as  well  as  soldiers ;  and  with  — to  the  men  on  parade,  often  with  a 

reference  to  this  it  may  be  permitted  good-humoured  remark,  that  if  there 

to   the    editor  to  mentidn,   that  the  was  any  old  grudge,  now  was  the  timo 

late  General  Sir  Thomas  Brotherton,  to  be  "  out  with  it "  and  "  hare  done 

when  he  was  attached  to  his  staff,  was  with  it." 
in  the  habit  of  seeing  the  officers  for 
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CHAPTER  XI. 

PRELIMINABIES  TO  TRIAL  BY  COURTS  MARTIAL, 

380.  The  necessity  of  resorting  to  a  court  martial   ought  st«p8  to  be- 
never  to  be  decided  upon  without  the  nature  of  the  charge  thereto 
having  been  first  made  known  to  the  accused,  either  by  a  ^  against 
formal  communication,  or  by  his  having  been  present  at  a  and?t  appm 
preliminary  investigation  [§ 365],  so  that  in  every  case  an  oomrtmartSai, 
opportimity  may  be  afforded  him  of  denying  or  explaining 
the   charge.     When  the   complaint  against  an   officer  or 
soldier  does  not  admit  of  explanation,  and  it  is  not  summarily 
disposed  of,  commanding  officers  of  regiments  or  detach- 
ments submit  an  application  to  the  superior  officer,  [§  384] 
or,  in  the  case  of  a  soldier,  of  their  own  authority  assemble 
regimental  or  detachment  courts  martial,  when  the  offence  ngimentoi, 
is  within  the  cognizance  of  this  description  of  court,  and 
does  not  appear  to  require  more  serious  notice.     An  article  district, 
of  war  [§265]  prohibits  their  giving  in  vague  and  indefinite 
charges  against  a  soldier,  and  thus  trying  grave  offences  or  general. 
before  a  court  of  inferior  jurisdiction,  and   commissioned 
officers  can  in  no  case  be  tried  by  any  minor  court  martial. 
In  the  case  of  an  offence,  cognizable,  either  by  a  general 
court  martial,  or  by  a  district  or  garrison  court  martial,  the  mnst^not^ 
authorities,  specially  empowered  to  convene  these   courts 
martial  respectively,  can  alone  assemble  a  court  for  the  trial 
of  an  offender,  or,  in  the  exercise  of  their  own  discretion, 
give  permission  [§263-8]  for  his  being  tried  by  a  district  or  mn«tbeinTe«ti- 
garrison  court  martial,  or  by  a  regimental  court  martial,  as  patent  court, 
the  case  may  be. 

381.  Commanding  officers  should  be  guided  in  their  de-  notptefemd 
cision  as  to  the  necessity  of  a  court  martial,  by  the  character  "°°*        ^' 
of  the  individual,  his  conduct,  the  nature  and  degree  of  the 
offence,  its  prevalence  at  the  time,  and  also  by  the  proba- 
bility of  conviction :  and  they  should  be  careful  to  avoid 
preferring  charges  against  officers  and  soldiers  in  those  cases 
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§382     FRELIMINABIES  TO  TRIAL  BY  C0X7BTS  MARTIAL. 


nor  for 

offences  wliich 
might  haT6  been 
dispoiedof 
summarily. 

Charges  moat 
be  neither 
gronndteM, 


nor  delayed. 


The  superior 
offloer  has  a 
discretionary 
powo*, 

except  in  the 
case  of  a  soldier, 
becoming  mnti- 
lated  with  intent 
to  nnflt  himself 
for  the  serrioe. 


Circnmstanoes 
Investigated  by 
superior 
authority. 


before  court 
martial  ordered, 


and  the  charges 
examined  to 
ensure  their 
being  in  a  shape 
proper  to  be 
inTcstigated. 


Frahixo  ths 

CHABGE8. 


which  they  might  have  dealt  with  on  their  own  authoritj 
without  having  recourse  to  a  court  martial.  (I) 

382.  It  must  ever  be  right  to  consider  that  '^to  prefer 
accusations  which  cannot  be  maintained,  at  the  same  time 
that  the  practice  is  highly  inconvenient  and  injurious  to  the 
service,  reflects  much  disgrace  upon  those  who  bring  them 
forward."  (2)  It  has  also  been  pointed  out  that  an  officer  has 
failed  in  his  most  essential  duty  to  the  service,  by  delaying  to 
bring  forward  charges,  and  that  permitting  charges  to  lie 
dormant,  justifies  the  impression  that  the  prosecutor  is  not 
actuated  by  public  motives  alone,  in  their  institution.  (3) 

383.  The  only  case,  in  which  imder  the  existing  articles 
of  war  a  discretionary  power  to  dispense  with  the  trial  is  not 
lodged  in  the  officer,  whose  duty  it  is  to  order  a  court  mar- 
tial, is  when  a  court  of  enquiry  reports  that  the  maiming  or 
mutilation  of  a  soldier  was  occasioned  with  intent,  on  his 
part,  to  render  him  unfit  for  the  service ;  and  the  eighty* 
second  article  thereupon  peremptorily  directs  that  he  <'  shall 
be  forthwith  put  upon  his  trial  before  a  general,  district,  or 
garrison  court  martial  on  a  charge  for  disgraceful  conduct." 

384.  All  charges  preferred  against  an  officer  or  soldier,  and 
the  circumstances  on  which  the  charges  are  founded,  are  to 
be  examined  by  superior  authority  (4)  in  order  to  its  being 
ascertained  that  the  evidence  is  sufficient  to  justify  the 
arraignment  of  the  accused ;  but  the  officer  making  the  in- 
vestigation ^^  should  be  careful  to  avoid  any  expression  of 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner."  (5) 

385.  It  is  not  to  be  supposed  that  the  crime  given  in 
when  soldiers  are  confined,  or  charges  against  officers,  drawn 
up  by  those  who  may  prefer  them,  are  to  go  in  that  state  to 
trial ;  but  they  may  be  firamed  and  altered  in  such  way  as 
the  officer,  who  is  to  order  the  trial,  may  think  best,  both 
in  regard  to  the  substance  and  in  other  respects.  (6) 

386.  The  charge  is  the  formal  statement  of  the  crime  of 

(1)  ^  §399  for  extract  from  the 
DtULO  of  Wellington's  instructions, 
dated  Horse  Guards,  23rd  April,  1847. 

(2)  G.  0.  Hone  Guards,  7tli  May, 

1801. 

(3)  G.  0.  Horse  Guards,  1 2tli  Maroli, 
1813.  See  Q.R.8.6,p,62,  where  the 
last-quoted  order  is  f>till  retained  in 
less  outspoken  terms. 

(4)  See    special   provlBion    as    to 


schoolmasters,  §65n.  As  to  boards 
of  enquiry  in  the  case  of  lost  medals. 
§  348*. 

(6)  Q.R.5.6,p.49.  A  printed  form, 
which  includes  a  summary  of  evidence, 
is  established  for  applications  for 
genera],  district,  or  garrison  courts 
martial  on  soldiers. — W.O.Form  733. 

(6)  Sir  Charles  Morgan.  James's 
l^er,  Adyertisement^  page  ziv. 


FRAMING  THE  CHABGES.  §388       161 

which  a  prisoner  is  accused ;  and  the  authority,  by  whose  cbusedflflneiL 
order  the  court  martial  is  convened,  is  responsible  for  the 
form  in  which  it  is  laid  before  the  court.    The  judge  advocate 
general  on  the  trial  of  Colonel  Quentin  very  clearly  pointed  Geneni 
out  the  general  principle  which  is  applicable  to  the  subject  S^^t?^ 
of  framing  charges :  "  It  is  well  known  by  everybody,  that  in  Saw  2a 
the  case  of  charges  brought  before  a  court  martial,  they  are 
not  bound  to  the  technical  formalities  which  prevail  in  other 
courts  of  law ;  but  there  is  this  essential  principle  in  every 
charge,  before   any  court  that   can  exist  in  the  civilized 
world,  that  the  charge  should  be  sufficiently  specific  to 
enable  the  person  to  know  what  he  is  to  answer,  and  to 
enable  the  court  to  know  what  they  are  called  to  enquire 
into.''  (7)    Some  few  observations,  therefore,  as  to  framing 
of  charges,  may  not  be  misplaced ;  for  though  it  is  neither 
necessary,  nor  even  desirable,  to  copy  from  the  technical 
formality  of  courts  of  law,  yet,  where  the  observance  of  cer- 
tain rules  is  essential  to  enable  a  prisoner  to  grapple  with 
the  charge,  they  become  inseparable  from  justice,  and  ought 
on  no  account  to  be  disregarded. 

387.  An  appendix  to  the  Queen's  Eegulations,  first  added  anthoritiitiTB 
in  1866,  contains  forms  of  charges  and  notes,  applicable  to  "*™*^' 
the  greater  number  of  crimes.     The  rule  is  laid  down :  "  In  ^ST""*  ^ 
framing  charges,  care  is  to  be  taken  to  render  them  specific,  if  rndier, 

in  names,  dates,  and  places.     In  charges  against  non-com-  moittoiM 
missioned    officers   or    soldiers,   the   prisoner's    regimental  andotW 
nimiber  is  to  be  inserted,  (8)  but  all  non-essential  minutiae  nq^edi^ 
are  to  be  avoided.    Where  a  prisoner  is  charged  with  any  "*^***^°* 
loss  or  damage  of  articles  of  kit,  necessaries,  arms,  clothing, 
&C.,  the  prices  of  which  are  fixed  by  reg^ation,  the  value 
of  such  loss  or  damage  shall  not  appear  in  tbe  charge.    In 
all  other  cases  the  value  shall  appear  in  the  charge  and  be 
proved  in  evidence."  (1) 

388.  Names  of  prisoners  should  be  at  full  length,  and  the  NAmsof 
regiment,  or  staflF  employ  or  department  correctly  stated.  (2)  '^■^"*' » ^^ 

(7)  Printed  Trial,  p.  SI.  form  part  of   the   sentence  of  the 

(8)  An  acting  bombardier  or  lance-    court" — Q.R.AppJl,10. 

corporal  is  "arraigned  as  a  gunner,  (1)  Q.R.App.A,3.      As     to    great 

driyer,  sapper^  or  private,  as  the  case  coats,    ib. ;    Medals,     Q.K.^.21,p.l3. 

may  be,  with  the  acting  rank  also  See  §  229. 

designated  thus :  No. — Gunner  (Act-  (2)  No  part  of  an  indictment,  ex- 

ing  Bombardier)  A.B. ;  No.  —  Private  cept  where  hfac-shniie  is  set  out,  can 

(Lance-Corporal)  CD.,  and    so    on.  be  in  figures :  this  rule  has  been  re- 

The  loss  of  acting  rank  should  not  commended  to  be  observed  in  framing 

M 
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§389 


FRAMINa  THE  CHABGES. 


■pedal  Addition 
in  Indlft. 


Kmhw  if  miB- 
■tated,  do  not 
glTB  rifle  to 
a  dilatory  plea. 


Prifloner  maj  be 
charged  under 
an  alias: 


or  aprifloner 
may  be 
arniigned 

asapezBon 
unknown. 


Kame  of  person 
in  respect  to 
whom  the 
offence  com« 
mitted. 


In  the  case  of  an  officer  or  soldier  or  camp  follower  in  India, 
tried  upon  a  criminal  charge,  it  is  usual  to  insert  "then  and 
there  serving  at  a  distance  of  upwards  of  one  hundred  and 
twenty  miles  from  the  presidency;"  [§33]  but  the  proceed- 
ings would  not  be  vitiated  by  omitting  the  words  if  the  fact 
were  so,  as  it  would  be  within  the  official  knowledge  of  the 
confirming  authority. 

389.  Pleas  in  abatement  were  never  of  any  avail  with 
courts  martial  for  purposes  of  delay :  it  was  always  in  the 
power  of  the  court  to  permit  the  prosecutor  to  amend  the 
charge,  according  to  what  the  prisoner  might  aver  to  be  his 
true  name,  or  addition.  This  custom  corresponds  with  the 
rule  of  criminal  courts  under  a  provision  by  an  act  of  parlia- 
ment. (3) 

390.  In  corroboration  of  this  custom,  attributed  to  courts 
martial,  the  following  opinion  of  judge  advocate  general.  Sir 
Kobert  Grant,  may  be  quoted:  "Where  the  identity  of  a 
prisoner  fully  and  indisputably  appears,  it  is  quite  inunaterial 
whether  he  is  tried  by  his  real  name  or  by  a  fictitious  name, 
or  by  both  names  under  an  cdiaa.  If  the  circumstances  of 
his  having  been  known  by  diflFerent  names  have  arisen  from 
mere  mistake  or  from  accident,  yet  the  law  will  not  permit 
such  mistakes  or  accidents  to  defeat  the  ends  of  justice. 
But  if  he  has  designedly  assumed  a  Mse  name  for  a  sinister 
purpose,  then  the  maxim  applies,  that  no  man,  whether  in  a 
criminal  proceeding  or  elsewhere,  shall  be  allowed  to  avail 
himself  of  his  own  wrong."  Before  civil  courts,  if  the  name  of 
the  prisoner  is  unknown  and  he  refuses  to  disclose  it,  he  may 
be  indicted  as  a  person  whose  name  is  unknown,  if  his  iden- 
tity be  fully  ascertained  ;  and  this  rule  may  be  applicable  by 
courts  martial  abroad,  or  during  a  proclamation  of  martial  law. 

391.  Where  offences  are  committed  against  or  in  respect 
of  an  individual,  the  same  care  must  be  observed  in  stating 
the  name,  if  the  person  be  known.  If  the  person  is  not 
known,  it  must  be  so  stated.     It  is  no  objection  that  the 


charges,  and  to  the  extent  of  dates 
being  in  words,  not  figures,  has,  at 
different  times,  been  enforced  by 
standing  orders  in  local  commands  ; 
but  there  is  no  general  regulation  to 
the  effect. 

In  writing  the  sentence,  it  is  cos- 
tomaiy  to  employ  words  at  length  for 


the  namber  of  days*  imprisonment^ 
years  of  penal  servitude,  &c.  It 
was  usual  to  add  figures  in  the  margin, 
and  it  is  now  directed  (Q,.R.AppI 
B(9)),  that  "the  sentence  is  to  bo 
marginally  noted  in  evexy  case." 

(3)  7   Geo.   4,   c.   64,   s.    19.     Sec 
§551,  846. 


C5ARGES  MUST  BE  SFECrFIC.  §394  163 

name  is  not  the  real  name,  if  it  be  that  by  which  the  person 
is  usually  known,  or  that  it  is  a  name  of  office  or  other  de- 
scriptive appellation,  instead  of  the  proper  name. 

392.  Property  stolen  out  of  the  possession  of  a  person  to  property  stolen 
whom  it  had  been  entrusted  may  be  described  as  stolen  frorfh  property  of  the 
that  person ;  just  as  at  common  law  property  may  be  laid  to  ^^e»i^r 
be  the  goods  and  chattels  either  of  the  real  owner  or  of  the 

person  to  whom  they  had  been  entrusted.  This  rule  often 
applies  before  courts  martial,  as  in  the  case  of  money  stolen 
from  a  pay-master  or  pay-sergeant,  and  in  many  other  in- 
stances which  it  is  unnecessary  to  particularize.  [§  1166] 

393.  It  is  a  rule  at  common  law  that  property  belonging  party  injured 
to  a  body  of  persons  cannot  be  laid  in  an  indictment  as  the  descriiwd  V 
property  of  that  body,  imless  it  be  incorporated,  but  the  SJmmon 
name  of  one  at  least  of  those  must  be  mentioned,  who  con-  ^^    **' 
stitute  the  body,  as  in  the  case  of  partners,  trustees,  or  j  oint 

^stock  companies.  No  rule  of  this  kind  is  regarded  by  courts 
martial ;  and,  it  may  be  observed,  that  the  offences  of 
**  stealing  the  property  of  a  military  or  regimental  mess  or 
band  "  are  expressly  mentioned  in  the  articles  of  war. 

394.  The  hour,  as  formerly  pointed  out  by  the  regulation,  datw. 
should  be  inserted  in  the  charge  only  when  it  is  neces- 
jjary   for    the    prisoner's    defence,   as,   for  instance,   when 
charged  with   being   asleep   on,  or  quitting    his  post,  (4) 

but  charges  should  always  set  forth  the  day  or  days  of 
the  month  and  year  on  which  (or  between  which,  if  the 
offences  were  of  a  continuous  character)  the  offences  were 
committed.  Or  if  the  offence  were  one  of  omission,  and 
the  offence  consisted  in  omitting  to  do  an  act  at  a  par- 
ticular time  or  place,  then  the  charge  should  state  that 
it  was  not  done  at  that  time  and  place.  If  the  offence 
be  done  in  the  night,  before  midnight,  it  is  understood 
to  be  done  in  the  day  before ;  and  if  it  happened  after 
midnight,  then  in  the  .day  after.  At  or  about  a  certain 
hour,  and  on  or  about  are  frequently  used ; .  but  no  pre- 
cise length  of  time  is  comprised  in  these  terms.  A  degree 
of  latitude  depending  on  the  nature  of  the  offence  is,  in  cer-  spedncationof 
tain  cases,  [§  850-4]  necessarily  allowed,  without  reference  to  '^®' 
the  use  or  omission  of  any  modifying  words,  and  particularly 
where  the  time  of  committing  the  act  charged  is  not  the 

(4)  See  ait.App.C,  Charges  16,  17* 

H  2 
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§395 


FRAMING  THE  CHABGES. 


The  charge 
must  spedfy 
the  words  and 
acts  which  are 
alleged  agaim^ 
the  priaoner. 


Chazges  must  he 
dear  and  simpley 


the  same  act 
not  charged 
under  two 
oonnts. 


bat  a  charge 
must  not  be 
in  the  disjunc- 
tiTe; 

bat  there  may 
be  alternative 
charges. 


In  case  of 
stolen  goods, 


or  deficient  kit. 


essence  of  the  offence,  and  there  is  no  question  as  to  the 
expiration  of  the  time  limited  [§  52]  for  preferring  the  charge, 
or  as  to  the  commission  of  the  act,  after  the  law  making  it 
penal  had  come  into  operation.  The  Queen's  Regulations 
point  out  that,  in  the  cases  of  insubordinate  language,  it  is 
'^  essential  that  the  precise  language  used  should  be  specified 
in  the  charge,  and  if  accompanied  by  gesture  the  same  should 
be  accurately  described."  (5) 

395.  <' Charges  should  not  be  split  and  expanded,  and  the 
same  act  should  not  be  charged  under  two  counts,  the  object 
being  to  render  charges  before  courts  martial,  clear  and 
simple,  comprehensible  alike  by  the  court  and  prisoner, 
without  legal  assistance  to  explain  terms  and  technicalities." 

396.  At  common  law  it  is  not  unusual  to  insert  two  or 
more  coimts  in  an  indictment  describing  the  same  trans- 
action in  different  ways,  but  there  is  no  occasion  to  resort  to 
this  practice  in  firaming  charges  before  courts  martial.  If 
the  evidence  does  not  support  the  more  grave  part  of  a  charge, 
a  court  martial  may  convict  an  offender  in  any  degree  in 
which  he  may  have  been  proved  guilty,  finding  an  attempt, 
where  the  commission  of  an  offence  has  been  charged,  and 
the  evidence  only  bears  out  a  conviction  for  the  attempt — 
or,  for  example — ^finding  absence  without  leave  when  deser- 
tion has  been  charged,  and  so  forth.  But  it  is  irregular  to 
frame  a  charge  in  the  disjunctive  so  as  to  include  averments 
of  distinct  offences.  Thus  it  is  directed  in  the  regulations 
that,  in  a  case  of  stealing  or  feloniously  receiving  stolen 
goods,  charges  for  the  several  offences  are  to  be  used.  (6) 
The  course  pointed  out  by  Mr.  Mowbray,  with  reference  to 
this  particular  case,  [§  223]  obviously  applies  to  all.  So,  too, 
as  to  charges  under  the  hundred  and  second  article  for  losing^ 
by  neglect,  "  or  "  making  away  with  articles  of  clothing,  it  is 
directed  that  '^  a  separate  charge  should  contain  each  aver- 
ment." (7)  Nor  is  this  a  matter  of  official  punctilio.  The  not 
having  attended  to  this  rule  in  a  recent  case,  having  been 
brought  under  notice  in  a  court  of  law,  was  the  occasion  of  a 
signal  miscarriage  of  justice.   In  1 867  Assistant  Comm.  Store- 


(5)  Q.B.App.C,9,  note.    See  $  409.  establishes    a    particular  ofl^nce.  — 

(6)  Q.R.App.C,29.  See  1 1202.  It  J.A.G.  June  27,  1872. 
is  not  necessary  to  prefer  alternative  (7)  Q.R.App.C,33.J 
charges    when    the  evidence  clearly 
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keeper  Bobert  Moore  having  been  convicted  by  court  martial, 

under  the  seventeenth  section  of  the  mutiny  act,  [§  205]  on  or  embessie- 

a  charge  of  "  fraudulently  embezzling  or  misapplying*'  was 

committed  to  a  civil  gaol  upon  the  order  of  the  general 

commanding  in  Canada.    He  thereupon  petitioned  the  court 

of  Queen's  Bench  at  Montreal  upon  habeas  corpus^  and  that  or  otiwriike 

court  adjudged  the  commitment  to  be  void  by  reason  of  the  Bafeoonne 

-  totouralgn 

form  of  charge  and  finding,  and  ordered  the  prisoner  to  be  on  sepwate 
discharged  ^^  because  the  charge  and  conviction  were  in  the 

alternative without  any  certainty  as  to  any  or  either 

of  the  two  charges  in  the  disjunctive,  and  that  this  is  matter 
of  substance."  (1 ) 

397.  But  no  more  charges  ought  to  be  preferred  against  a  a  charge 
prisoner  than  will  bring  the  act  or  acts  of  misconduct,  about  onetnuMaottoa 
to  be  tried,  clearly  under  the  review  of  the  court  martial.     The  anneoeaaruj 
regulations  point  out,  that  if  insubordinate  language  ac-  apanded, 
company  an  act  or  acts  of  violence,  ^^  it  should  not  form  the 
subject  of  a  separate  charge,  but  be  stated  as  a  circumstance 
in   the  charge   alleging  the  violence."  (2)     To  give  an- 
other example,  a  soldier  need  not  be  tried  on  two  charges;  by  separate 
firsts  For  absence  without  leave  from  tattoo;  and  secondly^        **" 
For  insubordinate  conduct  in  resisting  the  regimental  pic- 
quet  and  striking  the  corporal  in  charge  of  it ;   but  might 
preferably  be  arraigned  on  one  charge.  For  insubordinate  b^tbe  addition 
conduct  in  resisting  the  regimental  picquet  sent  in  search  of  for  a  minor 
him  after  tattoo  beating,  and  striking  the  corporal,  his  supe-  ' 

rior  officer,  in  the  execution  of  his  office.  "  The  absence 
without  leave  (out  of  which  the  violence  originated)  might," 
as  was  remarked  by  his  grace  the  late  Duke  of  Wellington 
on  a  case  of  this  nature  being  brought  under  his  notice  in  a 
return  of  courts  martial,  "  have  properly  merged  in  the 
graver  offence,"  and  in  that  shape  have  come  under  the 
cognizance  of  the  general  court  martial — or  of  a  minor 
court,  if  specially  authorized  in  the  particular  case. 

308.  The  Duke  upon  another  occasion,  where  an  officer,  wWch  might, 

^f  ^  ^  '  '    intheerentof 

having  been  brought  to  trial  upon  charge  of  ^'  appearing  at  *?^°**^^ 
mess  in  a  state  of  intoxication and  also  improperly  grave  oAmoe, 

*       *^       •'     nnfalrly  snbjeet 

dressed,  was  found  guilty  only  of  "having  appeared  impro-  the  prisoner  to 
perly  dressed,"  observed  upon  the  "loose  manner"  in  which  Sl^JS^*****^ 
the  charges  were  drawn  up,  the  commanding  officer  having  in- 

(1)  J.A.G.  2l8tMa7,  1867.  (2)  Q.R.App.G,9. 
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FRAMING  THE  CHARGES. 


Principle 
laid  down 
by  the  Duke  of 
Wellington; 


that  minor 
offences 
are  not  to  be 
included  in  a 
grave  charge. 


Simple  act  of 
drunkenness  in 
a  private,  when 
nc^  subject  for 
atrial. 


Distinct 
offences  tried  at 
the  same  time, 
but  not 
indndedin 
one  charge. 


Offenders 
may  be 
charged 
ooUectiyelx. 


eluded  in  "  a  very  grave  charge,  an  irregularity,  which  it  was 
within  hisown  legitimate  authority  to  have  punished  by  rebuke 
and  admonition  without  resorting  to  a  court  martial  at  all/' 

399.  To  prevent  the  injurious  effects  which  result  from 
such  cases  his  grace  ''  expressly  enjoined,  that  where  com- 
manding officers  may  think  it  necessary  to  bring  officers 
and  soldiers  to  a  court  martial  on  charges  of  a  serious  nature, 
they  should  as  much  as  possible  avoid  including  in  them  any 
offence  which  the  commanding  officer  would  in  the  ordinary 
exercise  of  his  discretion  punish  on  his  own  authority 
without  the  intervention  of  a  court  martial." 

400.  The  seventy-seventh  article  of  war  directs  that  a 
private  soldier  shall  not  be  tried,  except  by  a  district  or 
garrison  court  martial,  on  a  charge  of  drunkenness  not  on 
duty*  [§213]  If  tried  by  a  regimental  court  martial  for  an 
offence  which  has  been  combined  with  drunkenness,  it  is 
summarily  dealt  with  before  the  trial.  (3) 

401.  The  practice  of  courts  martial  differs  in  another 
respect  from  that  of  civil  courts,  inasmuch  as  a  prisoner  may 
be  placed  on  his  trial,  at  the  same  time,  for  several  offences 
of  distinct  natures;  but  distinct  transactions  should  be 
specified  as  distinct  instances  or  in  separate  charges,  and  not 
blended  in  the  same  charge.  This  custom  of  joining  several 
offences  does  not  extend  to  the  joinder  of  military  and  civil 
offences,  in  those  cases  where  the  criminal  law  is  dispensed 
by  a  general  court  martial  in  defaidt  of  a  court  of  civil 
judicature. 

402.  Before  a  court  martial,  as  in  a  court  of  civil  judi- 
cature, several  offenders  who  commit  an  offence  in  concert 
or  collectively  (4)  may  be  tried  together  in  all  cases  where 
the  prisoners  do  not  desire  one  another's  evidence,  (5)  or 
where  for  other  reasons  it  may  be  inexpedient  to  do  so. 
Thus  for  mutiny,  sedition,  riot,  destruction  or  injury  of 
property,  and  offences  of  a  similar  type,  two  or  more  prisoners 
may  be  joined  in  one  charge  (the  offences  arising  out  of  the 
same  act,  design,  or  omission)  and,  having  been  severally 
arraigned,  may  be  tried  together  by  the  same  court  martial  ; 

(3)  QJR,S.6^.69.  §213«i.  charged  as  joint  offences. 

(4)  It  was  pointed  out  by  a  late  (5)  For  the  course  to  bo  pursued  by 
judge  advocate  general  that  drunken-  a  prisoner,  desirous  of  the  evidence  of 
ness,  simple  desertion,  or  absence  a  prisoner  implicated  in  the  same 
without  leave,  &c,  ought  not  to  be  charge  with  himself,  see  §  918>9.    . 
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but  the  plea,  defence,  finding,  and  sentence  on  each  prisoner 
must  be  recorded  separately.  (6)  In  cases  of  joint  damage, 
the  amount  of  stoppages  to  make  it  good  should  be  dis- 
tributed among  the  offenders,  according  to  the  part  which, 
in  the  view  of  the  court,  each  prisoner  may  have  taken  in 
the  transaction. 

403.  It  was  at  one  time  usual  to  state  that  the  crime  offenoeneed 
charged  was  "  in  breach  of  the  articles  of  war,"  or  in  breat^h  tabreaiSiof 
of  some  particular  article ;  but  the  practice  had  of  late  years  artLtoof^war, 
become  obsolete.     The  words  '^  which  being  in  breach  of  the 
articles  of  war "  for  a  military  offence,  and  in  like  manner 

the  words  "  which  being  within  the  provisions  of  the  article 
of  war"  in  the  case  of  a  civil  offence,  were  also  very  generally 
introduced  in  the  wording  of  the  sentence ;  but  they  are 
omitted  in  the  authorized  form. 

404.  It  is,   however,  necessary  that  the  crime,  as  laid,  bntudewribed 
should  be  clearly  cognizable  under  some  or  other  of  the  mnst^iw^^iB. 

J  •   1  M  *  '  n  J  i_  >  •  X  XI  able  by  some. 

articles  of  war,  or  some  provision  of  the  mutiny  act,  or  other 
statute  having  reference  to  the  jurisdiction  of  courts  martial. 
Where  a  military  offence  is  not  specified  in  any  particular 
article,  it  is  charged  as  '^  conduct  to  the  prejudice  of  good 
order  and  military  discipline."  (1)  No  court  martial  ought 
to  proceed  to  trial  imtil  they  have  satisfied  themselves  of 
their  competence  to  entertain  the  charge.  [§457,  551] 

405.  Where  there  is  a  special  punishment  for  an  offence,  Aiticieor 

it  is  irregular  not  to  follow  the  article,  and  it  is  indispensably  when  aipeoui 
necessary  that  the  charge  should  set  forth,  in  some  shape  or 
another,  not  merely  the  acts  done  or  omitted  to  be  done, 
but  also  every  fact  and  circumstance  necessary  to  constitute 
the  offence. 

406.  This  principle  may  perhaps  be  best  illustrated  by  caMofofhzing 
cases  which  have  actually  arisen  under  the  article,  [§173]  1^^,^ 
which  authorizes  the  punishment  of  death  for  the  offence  of 
offering  ^<  violence  against  a  superior  officer  being  in  the 
execution  of  his  office."     In   1809  a  soldier  named  Biley 

of  Captain  Thomas  Power's  company,  of  the  5th  royal 
veteran  battalion,  was  arraigned  ^^  For  having  on  the  6th  of 
January,  at  the  island  of  Aldemey,  threatened  to  take  away 
the   life   of  the    said    Captain    Thomas   Power,    and    for 

(6)  (l.RJlpp.A,l.  (1)  A.W.105.    Q.H.App.G,  Charges 

34-46. 
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Article  or 
daoM  maitbe 
followed,  to 
induce  a  special 
pnxxiahment* 


Case  where  the 
special  pun- 
iflhment  could 
not  legally  be 
awaxded; 


as  the  punish- 
ment was 
awarded  upon 
an  Irregularly 
worded  charge^ 


attempting  to  do  so  with  a  drawn  bayonet  which  he  held  in 
his  hand;"  of  which  charge  the  court  found  the  prisoner 
guilty,  and  sentenced  him  to  death.     The  sentence  was 
revised  in  consequence  of  a  communication  from  the  judge 
advocate  general  (Mr.  Byder),  who  thus  expressed  himself: 
^'It  appears  to  me  that  in  applying  the  punishment  of  death, 
the  court  misapprehended  the  charge  against  the  prisoner, 
which,  as  it  does  not  contain  any  allegation  that  Captain 
Power  was  in  the  eocecution  of  his  office  at  the  time  the 
prisoner  made  the  attack  upon  him,  does  not  come  within 
the  fifth  article  of  the  second  section  of  the  articles  of  war," — 
now  the  thirtyseveTvth — "  and  is  not  of  a  capital  nature."  (2) 
It  will  be  observed  that  this  most  material  circumstance 
does  not  appear  in  any  shape  whatever  in  the  charge  upon 
which  the  above  opinion  was  given ;   but  where  it  can  be 
collected  from  the  charge  itself,  that  the  superior  officer 
was  in  the  execution  of  his  office,  the  wording  of  the  charge, 
though  irregular,  would  seem  to  be  sufficient  in  law.     An 
award  of  the   special  punishment  under  the  article  was 
sustained  no  longer  ago  than  1845,  notwithstanding  the 
absence  of  any  formal  averment,  and  after  the  attention  of 
the  highest  legal  authorities  had  been  pointedly  directed 
to   the  case.      The   circumstances  were   very  peculiar:   A 
private  soldier  had  been  sentenced  by  a  general  court  martial 
at  Dublin,  to   be  transported   for  fourteen  years,  upon  a 
charge   of  having   "oflFered  violence  to"  a   corporal  "his 
superior  officer."     The  charge  set  forth  details  of  circum- 
stances  of  aggravation,  fully  accoimting  for   the  sentence 
awarded,  but  did  not  contain  any  express  allegation  that  the 
corporal  was  in  the  execution  of  his  office ;   this  sentence 
was  confirmed  by  the  Queen,  and  Her  Majesty's  pleasure 
was  notified  in  the   ordinary  course   to  one  of  the  Irish 
judges,  who  at  first  objected   to  take   the   necessary  steps 
for  the  transportation  of  the  prisoner.     The  attorney  and 
solicitor  general  in  England  being  consulted  were  of  opinion 
that  the  charge  was  sufficient,  because  they  considered  that 
it  set  forth  facts  from  which  it  might  be  collected  that  the 
corporal  was  in  the  execution  of  his  office  at  the  time  the 
violence  was  offered  against  him.  The  case  was  then  brought 
before  the  judges  in  Ireland,  and  it  is  believed  that  they 

(2)  0.0. 12th  May,  1809  [§838]. 
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were  unanimous  in  taking  this  view  of  it: — ^at  all  events,  Artici«mivt 

the  judge,  who  had  raised  the  objection,  made  the  requisite  indnoeaBpedai 
order,  and  the  offender  was  transported  accordingly.  ^  * 

407.  So  likewise,  a  soldier  guilty  of  desertion  could  not  be  incMMof 
subjected  to  any  of  the  punishments  pectdiar  to  that  offence, 

if  charged  with  absenting  himself  without  leave.  And  when  or  offence 
iTUention  enters  into  the  offence,  as  described  in  the  articles  o?the 
of  war,  mutiny  act,  &c.,  it  is  as  necessaiy  to  state  the  inten- 
tion in  the  charge  as  any  other  of  the  facts  and  circumstances 
which  constitute  the  offence :  and  it  is  always  better  to  use 
the  very  expressions  adopted  by  the  law  to  indicate  the 
intention  ;  as  "  treacherously,"  "  intentionally,"  "  wilfully," 
^  knowingly,"  or  as  the  case  may  be. 

408.  Did  not  experience  point  to  the  necessity  of  these  ohazseBmost 
remarks,  they  might  have   been  spared,  as  they  may  be  droa^tuices 
reduced  to  the  concise  axiom :  A  court  cannot  go  beyond  S^S^Stote^ 
the  particular  offence  charged :  A  man  tried  for  one  crime  ®*^'***- 
cannot  be  found  guilty  or  receive  judgment  on  another. 
Although  military  charges  are  not  necessarily  framed  with 

the  precision  which  is  essential  to  an  indictment,  yet,  in 
this  particular, — that  is,  where  special  and  extraordinary 
punishments  such  as  are  not  generally  applicable  to  military 
offences,  are  in  question, — the  practice  of  courts  martial 
comes  very  near  that  of  civil  courts  of  justice  ;  '^  an  indict- 
ment grounded  upon  an  offence,  made  by  act  of  parliament, 
must,  by  express  words,  bring  the  offence  within  the  sub- 
starvtiaJL  description  made  in  the  act  of  parliament ;  and  those 
circumstances,  mentioned  in  the  statute  to  make  up  the  of- 
fence, shall  not  be  supplied  by  the  general  conclusion  against 
the  form  of  the  statute."  (3)  As  courts  martial  professedly 
discard  mere  technical  formalities,  it  is,  as  before  observed, 
the  more  necessary  to  distinguish  where  form  is  essential  to 
justice ;  and  in  this  view,  if  in  the  practice  of  courts  martial 
the  spirit  of  the  forms  of  civil  courts  of  judicature  can,  in 
any  case,  be  laid  hold  of  without  the  necessity  of  adhering 
to  the  subtile  distinctions  made  by  lawyers,  a  great  point 
will  be  gained :  and  it  must  be  imder  this  restriction  that 
precedents  in  the  practice  of  civil  courts  of  justice  may  be 
sought  for,  or  admitted. 

409.  When    the    charge    is    for    disobedience    of    any  The  words,  the 

(3)  2  Hale,  170. 


170 


§4io 


FRAMING  THK  CHARGES. 


bo  8ix?cifled. 


Chances 
depending  on 
imputation. 


Rcftndoloai,'' 

infamona 

condnct. 


Facts  to  be 
stated. 


Neoesdtyof, 
enf oToed  ter  a 
general  order* 


"  command,"  [§  178]  the  command  itself  should  be  set  forth ; 
and  the  same  principle^applies  when  charges  refer  to  threaten- 
ing, disrespectful,  or  other  insubordinate  lang^ge.  It  has 
been  laid  down  that,  (4)  *'  When  words  are  the  subject  of  a 
charge,  they  should  be  set  out  at  length,  and  after  them  (to 
save  unimportant  variances,)  ^or  words  to  that  effect  i*  nor 
should  it  make  any  exception  to  this  rule,  that  they  were 
ever  so  unseemly,  abusive,  or  insulting." 

410.  There  are  two  offences  depending  on  imputation,  on 
which  it  may  be  necessary  in  this  place  to  offer  a  few 
remarks,  though  they  will  be  again  referred  to  :  scandalous 
conduct  in  an  officer,  and  disgraceful  conduct  in  a  soldier. 
Many  of  the  observations,  which  will  be  offered,  would  in  a 
great  degree  apply  on  a  charge  of  mutiny,  or  contempt,  or 
disrespect,  to  a  superior  officer ;  as,  in  all  these  cases,  the 
offence  depending  on  the  imputation  which  may  attach  to 
facts,  it  is  necessary  that  the  facts  should  be  specially  set 
forth  in  the  charge. 

41 1.  The  articles  of  war  formerly  enjoined,  that  in  every 
charge  preferred  against  an  officer,  for  behaving  in  a  scan- 
dalous manner,  such  as  is  unbecoming  the  character  of  an 
officer  and  a  gentleman,  the  fact  or  facts  whereon  the  same 
is  grounded  should  be  clearly  specified.  (5)  This  provision 
was  very  highly  lauded  by  most  writers  on  martial  law.  Mr. 
Tytler  terms  it  "a  wise  and  equitable  clause  ;"(6)  it  has, 
however,  been  omitted  ;  but  it  is  conceived  that  its  omission 
ought  not  to  induce  a  neglect  of  the  principle,  inasmuch  as 
abstract  justice  requires  that  the  accused  should  be  apprized 
of  the  matter  intended  to  be  brought  against  him:  this 
truth  is  so  evident,  as  probably  to  be  the  very  reason  which 
led  to  the  alteration  in  the  wording  of  the  article.  The 
opinion  of  His  late  Majesty  George  III.  on  the  subject  is 
very  fully  set  forth  in  an  order  upon  the  trial  of  Ensign 
James  Imlach,  3rd  West  India  regiment,  upon  a  charge  of 
"  ungentlemanlike  cond/uct.^  The  prisoner  was  found  guilty 
of  behaving  in  an  ungentlemanlike  manner,  declared  by  the 
court  to  be  a  breach  of  the  twenty-second  article  of  the  six- 
teenth section  of  the  articles  of  war  (now  the  seventy-ninth), 
and  sentenced  to  be  dismissed  from  His  Majesty's  service. 


(4)  J.A.G.,  3rd  April,   1851.    See        (5)  Old  A.W.,  sec  xri.,  art  130. 
$394.  (6)  Tjrtler,  213. 
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The  order  proceeds :  "  His  Majesty  has  commanded  me,  to 
point  out  the  irregularity  of  bringing  before  a  court  martial, 
and  putting  an  officer  upon  his  trial,  for  a  vague  charge  of  vagnenew  in 
UTtgentlemardlke  conduct^  unaccompanied  with  a  designation  dcnS&d?*"" 
of  the  oflFence,  to  which  that  predicament  is  meant  to  be 
applied.  And  I  am  further  commanded  to  express  His 
Majesty's  surprise,  that  the  court  martial  should  have 
pursued  the  like  irregular  course,  finding  the  defendant 
guilty  generally  of  ungentlemanlike  behaviour,  and  declar- 
ing his  crime  to  be  in  contempt  of  a  special  article  of  war, 
which  has  for  its  object  the  removal  from  the  service  of 
officers  who  are  convicted  of  scandalous  and  infamous 
behaviour,  and  thereby  affixing  a  most  serious  imputation 
upon  the  prisoner's  character,  without  attending  to  an  ex- 
press provision  contained  in  the  same  article  of  war,  which 
enjoins,  t^t  in  every  charge  against  an  officer  for  scan- 
dalous and  unbecoming  behaviour,  the  facts  or  fact  wherein 
the  same  is  grounded  shall  be  clearly  specified/' 

412.  It  appears  to  be  equally  necessary,  that  the  facts  by  Diagraoefai 
which  the  imputation  is  to  be  supported,  should  be  stated  on  ^(lUosto 

1  •<  *     *         J      a*  U'lr        scandalous 

a  charge  against  a  non- commissioned  omcer  or  soldier,  for  conduct; 
*'  disgraceful  conduct."  There  is  an  exact  analogy  between 
the  offence  of  scandalous  conduct  in  an  officer  ajxddisgraceful 
conduct  in  a  soldier ;  the  reasoning  which  applies  in  one 
case,  must  in  the  other ;  and  the  orders  which  have,  from 
time  to  time,  appeared  respecting  the  charge  for  one  offence, 
may  appropriately  be  referred  to  when  considering  a  charge 
for  the  other. 

413.  The  following  case  supports  the  position,  that  facts  Face«tobe 
must  be  set  forth  to  maintain  a  charge  of  disgraceful  con- 
duct: Private  James  Macnamara,  81st  regiment,  was  tried 

in  March,  1830,  before  a  garrison  court  martial,  "for  dis- 
graceful conduct,  he  having  been  repeatedly  guilty  of  offences 
by  which  he  is  deemed  unworthy  to  remain  in  His  Majesty's 
service  :"  to  which  charge  the  prisoner  pleaded  "  Not  guilty;  I 
do  not  know  what  crime  I  am  tried  for ;"  the  court,  however, 
found  him  guilty,  and  without  sentencing  him  to  any 
pimishment  it  was  competent  to  award  recommended  him  to 
be  "  discharged  with  ignominy  as  unfit  for  His  Majesty's 
service  from  vice  and  misconduct."  The  proceedings  were 
submitted  in  the  ordinary  course  to  Major  General  Boss, 
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lieutenant  governor  of  Guernsey,  for  approval.  He  conceived 
that  the  want  of  specification  in  the  charge  was  an  error  of 
such  importance  as  to  render  nugatory  the  sentence  of  the 
coiui^  and  caused  the  proceedings  to  be  transmitted,  with 
his  remarks,  to  the  judge  advocate  general,  who  entirely 
concurred  with  his  excellency  in  thinking  the  charge  so  abso- 
lutely defective  in  all  legal  respects,  that  it  was  impossible 
to  confirm  a  finding  of  guilt  thereupon ;  and  added,  that  he 
considered  any  revision  of  the  sentence  out  of  the  question, 
as  no  sentence  of  punishment  could  be  properly  adjudged 
or  enforced  upon  a  charge  not  supportable  in  law.  [§410-13] 

414.  Though  the  form  and  wording  of  the  charge  is,  in 
the  first  place,  left  to  the  officer  preferring  it,  yet  the  officer 
ordering  the  court  martial  may  alter  or  amend  it,  at  any 
time,  antecedeifit  to  arraignment  f  except,  that  where  the 
charges  are  embodied  in  the  warrant  for  holding  the  court 
martial,  which  has  happened  when  it  has  been  issued  under 
the  sign  manual,  they  cannot  be  altered  after  the  warrant 
is  signed.  The  warrant  may  however  be  revoked  previous  to 
arraignment,  and  a  fresh  one  issued  with  amended  charges. 
An  officiating  judge  advocate  ought  not  to  be  called  upon  to 
give  an  opinion  as  to  the  sufficiency  or  otherwise  of  the  evi- 
dence by  which  it  is  proposed  to  support  a  charge  ;  but  it  is 
a  part  of  his  duty  to  I'epresent  to  the  officer  convening  the 
court  martial  any  error  or  omission  in  the  charge,  and 
thereby  to  anticipate  or  obviata  any  delay  on  the  assembling 
of  the  coiirt.  And  if  the  court  take  exception  to  a  charge, 
[§457]  or  allow  any  objection  made  by  the  prosecutor  or  the 
prisoner,  they  may  refer  it  to  the  authority  by  whom  it  was 
sanctioned ;  but  the  prisoner  once  arraigned,  it  is  not  the 
custom  of  courts  martial  to  permit  any  alteration  in  the 
charge,  either  by  the  actual  prosecutor  or  judge  advocate, 
except  as  it  may  arise  out  of  an  objection  on  the  part  of  the 
prisoner,  analogous  to  a  plea  in  abatement  for  a  misnomer  or 
wrong  addition.  [§  389] 

415.  It  is  competent  to  the  superior  authority,  not  only 
to  revise  and  alter  tbe  original  charges  after  a  copy  has  been 
furnished  to  the  prisoner,  or  after  the  court  has  been 
assembled  for  his  trial,  but  also  to  prefer  additional  charges; 
and,  at  any  moment  previous  to  the  court  being  sworn,  to 
require    it  to  investigate  them,  the  prisoner  necessarily 
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having  due  notice  of  the  alterations  or  additional  charges,  Additional 

,  _^  ctuuYO  cannot 

hefore  being  called   on  to  answer  to  them.     But  a  court  be  entertained 

snbBeqnent  to 

martial  cannot  entertain  any  additional  charge,  brought  for-  arraignment, 
ward  avbsequently  to  the  swearing  of  the  court  and  the 
arraignment  of  the  prisoner,  either  referring  to  the  charges  nor  additional 
in  issue,  or  to  a  distinct  offence.      This  rule  is  not  only  ' 

established  by  the  custom  of  courts  martial,  but  must 
result  from  the  terms  of  the  oath  administered  to  each 
member:  "You  shall  well  and  truly  try  and  determine, 
according  to  the  evidence,  in  the  TnaUer  now  before  you.^^ 
The  prisoner  is  imquestionably  amenable  for  any  offence,  batmaj be 
not  being  part  of  the  subject-matter  in  issue,  committed,  with  on  a 
either  (if  within  the  limited  time,  §52)  prior,  or  subsequent, 
to  the  date  of  arraignment ;  but  such  offence  must  form  the 
subject  of  a  separate  charge,  and  the  trial  be  distinct.  A 
court,  if  ordered  to  try  the  further  charge,  must  pass  judg- 
ment on  the  charges  to  which  the  prisoner  has  pleaded,  and 
then,  being  resworn,  proceed,  without  reference  to  the  former 
trial,  as  in  ordinary  cases. 

416.  In  the  case  of  general  courts  martial  it  had  been  the  The  prisoner 

^  °  la  famished 

custom  for  the  judge  advocate  to  furnish  the  accused  with  with  a  copy 

of  thft  ohazgea 

a  copy  of  the  charge ;  but  it  was  laid  down  in  the  regula- 
tions of  1873  {S.6,p,5S)  that  "Upon  any  trial  by  court 
martial  being  ordered,  the  commanding  officer  of  the  corps 
to  which  the  accused  belongs  or  is  attached  will  be  held 
responsible  that  the  accused  is  furnished,  by  the  adjutant 
or  a  commissioned  officer,  with  a  copy  of  the  charge  or 
charges  preferred  against  him,  at  least  twenty-four  hours 
before  the  court  is  to  assemble,  unless  the  exigencies  of  the 
service  render  it  impossible.  To  a  soldier  who  cannot  read, 
the  charge  is  read,  and,  if  necessary,  explained  by  the  person 
who  warns  him  for  trial,  (7)  and  a  list  of  all  witnesses  for  andaiistof 
the  prosecution  is  at  the  same  time  to  be  given  to  the  tbepzoeecation, 
prisoner." 

417.  This  information,  so  essential  to  justice,  should  be  sometime 
furnished  as  early  as  possible.  It  is  usual  to  do  so  as  soon  as  the      ^^ 

(7)  Thin  vas  first  embodied  in  the  formiDg  them,  when  they  are  warned 
Tegnlations  of  1868.  It  has  been  for  trial,  that  the  witnesses  they  re- 
found  to  obyiate  pretexts  for  com-  quire  for  their  defence  shall  be  duly 
plaints,  sometimes  made  by  soldiers  summoned  on  their  making  application 
when  placed  on  their  defence,  when  to  that  effect, 
the  precaution  is  not  neglected  of  in- 
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superior  authority  has  approved  of  the  charges,  or  immediately 
after  the  commanding  officer  has  decided  on  bringing  the 
offender  before  a  regimental  court  martial.  The  prisoner 
should  in  like  manner  be  made  acquainted  with  any  subse- 
quent alterations  or  additions  to  the  charge ;  and  it  prevents 
any  suggestion  of  unfairness  or  surprise  when  he  has  reason- 
able notice  of  any  additional  witnesses  whom  it  may  be 
intended  to  call  in  the  course  of  the  proceedings.  (8) 

418.  Though  the  prisoner  cannot  plead  a  variance  between 
the  copy  and  the  charge  before  the  court,  as  a  bar  to  trial; 
*yet  the  court,  in  such  circumstances,  and  particidarly 
where  the  deviation  may  be  material,  would  probably  deem 
it  a  sufficient  cause  for  delaying  proceedings;  as  common 
sense  and  reason  would  dictate  that  the  accused  should  have  a 
knowledge  of  the  accusations  brought  against  him  before  his 
trial,  and  also  have  adequate  time  afforded  to  enable  him  to 
meet  the  charges,  by  such  evidence  and  reasoning  as  the 
case  may  require,  and  as  he  may  deem  expedient.  A  court 
of  enquiry  has  recorded  an  opinion,  "  that  the  method  of 
procedure "  of  the  commanding  officer  of  a  regiment  "  was 
unduly  precipitate,"  in  having  brought  a  soldier  to  trial  onlv 
an  hour  and  a  half  after  he  had  received  the  notice.  (9; 
His  Majesty  was  pleased  to  signify  his  entire  concurrence 
in  the  observations  and  opinions  contained  in  this  report.  It 
may,  however,  be  remarked,  that,  in  the  case,  referred  to,  the 
necessity  of  immediate  example  did  not  appear  to  exist, 
the  soldier  having  been  twenty-four  hours  in  the  guard- 
room, between  the  occurrence  of  the  offence  and  the  deter- 
mination of  the  officer  conmianding  the  regiment  to  bring 
him  to  trial.  The  provision  in  the  hundred  and  thirty- 
seventh  article  of  war,  for  the  trial,  by  regimental  courts 
martial,  of  soldiers  charged  with  mutiny  or  gross  insub- 
ordination on  the  line  of  inarch,  and  for  carrying  the  sen- 
tence into  execution  on  the  spot,  affords  ample  proof  that 
extreme  cases  may  justify  a  deviation  from  the  otherwise 


(8)  The  conrt  martial  commission 
recommended :  "  9tb,  That  in  general 
courts  martial  the  list  of  witnesses, 
together  with  the  charges,  be  furnished 
to  a  prisoner  as  matter  of  right  pre- 
Tious  to  trial,  and  that  he  should  also 
hare  reasonable  notice  of  any  addi- 


tional witnesses,  whom  in  the  course 
of  the  proceedings  it  may  be  desirable 
to  adduce." — Second  Report,  14  th  May, 
1869,  page  zi. 

(9)  G.O.N0.6O8.  Court  of  enquiry 
on  IVivate  Alexander  Somerville,  2ih1 
or  North  British  JDragoons. 
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well-established  custom  of  giving  a  prisoner  notice  of  his 
intended  trial  and  of  the  charges  to  be  preferred  against  him, 
previous  to  arraignnient. 

410-421.  Previous  notice  of  intention  to  bring  forward  Abstractor 

^  ....  ,  •      J    X      -1  .  .1        ptevlotw  convic- 

former   convictions  is  no  longer  required  to  be  given  the  tionasometimca 
prisoner,  but  he  may  be  furnished  with  an  abstract :  and  it 
appears  very  desirable  to  adopt  this  course,  when  convictions 
under  an  alias  are  for  the  first  time  to  be  brought  against 
him. 

422.  In  the  case  of  a  soldier,  the  list  of  the  witnesses  for  Existing  practice 
the  prosecution  is  usually  added  to  the  copy  of  the  charge  soldier. 
which  is  furnished  to  him  when  he  receives  notice  of  trial ; 

at  which  time  also  he  is  asked  [§416n]  what  witnesses 
for  the  defence  he  wishes  to  be  warned  to  attend  the  court 
martial. 

423.  On  a  reference  to  the  judge  advocate  general's  office,  TheprroeBcution 
an   officiating  judge  advocate  was  strongly  advised  not  to  prisoner's 
furnish  the  prosecutor  with  a  list  of  witnesses  for  the  defence, 

a  request  to  that  effect  being  unusual. 

424.  Sir  Charles  Morgan  laid  down  the  rule  that  it  was  The  prisoner 
not  requisite  for  the  prisoner  to  furnish  the  judge  advocate  tofmSSh 
with  the  names  of  any  other  witnesses  than  those  whom  he  "*"^ 
wishes  to  be  officially  summoned. 

425.  On  the  assembling  of  the  court,  a  list  of  all  the  usmuiyiaid 
witnesses  on  the  part  of  the  prosecution  (§  422)  is  ordinarily  onM^mbii^g. 
laid  on  the  table.     It  is  not,  however,  enjoined,  nor  will  a 
deviation  from  this  practice  prevent  the  production  of  any 
witnesses  whose  names  are  not  included  in  the  list.  (1)     On 

the  other  hand  the  prosecutor  is  not  bound  to  call  all  the 
witnesses  on  the  list;  but  all  the  witnesses,  whose  names  had 
been  included  in  the  list  furnished  to  the  prisoner,  ought 
still  to  be  present,  unless  notice  has  been  given  to  the 
prisoner,  because  he  might  have  relied  on  them  for  his 
defence.  (2) 

(1)  In  criminal  proceedings  it  ie  the  the  biU. 

practice  to  place  the  names  of  all  wit-  (2)  At  "the  Aldershot  court  mar- 

nesses  for  the  prosecution  on  the  back  tial "  the  prosecutor  aiUed  those  wit- 

of  the  indictment,  bat  it  does  not  pre-  nesses  who  had  been   summoned  for 

Tent  the  prosecution  from  calling  other  the  prosecution,  but  whom  he  did  not 

witnesses.   Indeed  it  is  only  necessary  intend  to  examine  in  chief,  in  order  to 

to  put  the  names  of  such  witnesses  on  give  Colonel  Crawley  an  opportunity 

the  back  of  the  indictment,  as  may  be  of  cross-examining    them.  — Printed 

sufficient  for  the  grand  jury  to  find  Trial,  Q4  1019,  1020,  &c. 
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426.  When  an  abstract  of  the  evidence  is  prepared,  it  may 
be  furnished  to  the  prisoner.  This  was  not  permitted  in 
Colonel  Crawley's  case ;  but  it  has  since  become  the  practice 
to  give  the  abstract,  when  the  prisoner  makes  application  for 
it,  especially  in  those  cases  where  he  has  not  been  present 
[§  365]  at  the  preliminary  investigation.  (3) 

427.  Except  when  general  courts  martial  are  convened 
by  special  warrant,  both  general  and  district  or  garrison 
courts  are  assembled  by  an  order  of  the  officer  duly  author* 
ized  in  that  behalf,  which  is  issued  some  time,  and,  except 
in  case  of  emergency,  not  later  than  on  the  day  preceding  the 
assembly  of  the  court.  This  order  in  the  usual  routine  spe- 
cifies the  description  of  court,  the  purpose  of  its  assembly,  (4) 
and  the  name  of  the  president  (5)  and  either  fixes  the 
time  and  place  of  meeting,  and  details  the  number  and 
rank  of  officers  for  this  duty  according  to  the  general  roster, 
[§  21]  or  otherwise  leaves  these  details  to  be  arranged  by 
the  officer  in  whose  conmiand  the  court  may  be  directed 
to  assemble.  The  order  generally  directs  a  return  of 
the  names  and  dates  of  commissions  of  the  members  to 


(3)  See  Evidence,  Court  Martial 
Commission: — H.R.H,  the  Duke  of 
Cambridge.  Q.  4287-  Abstracts  were 
given  at  the  Fenian  court  martial  in 
1866.— -3fr.  Movobray,  Q.  2847.  In 
an  admiralty  circnlar  of  the  10th  June, 
1871 1  it  is  directed,  "  In  order  that  no 
person  may  suffer  injustice  by  pleading 
guilty  to  charges  without  being  aware 
of  the  contents  of  the  circumstantial 
letter  (*)  on  which  they  are  founded, 
the  officiating  judge  advocate,  in  all 
cases  where  sudi  letter  is  sent  to  the 
president,  is,  previous  to  the  trial,  to 
furnish  the  prisoner  with  a  copy  of  it, 
as  well  as  of  the  charges.— -Signed, 
Vernon  Lushington." 

(4)  By  G.  0.  dated  Simla,  23rd  June, 
1838,  His  Excellency  the  Commander 
in  Chief  (Sir  H.  Fane),  considering  the 
practice  which  occasionally  prevailed 
of  mentioning  in  the  order  convening 
the  court,  the  name  of  the  individual 
to  be  arraigned,  to  be  objectionable,  is 
pleased  to  direct  its  discontinuance,  and 
to  direct  that  in  future  the  order  form- 


ing the  court  be  framed  generally  for 
the  trial  of  such  prisoners  as  may  be 
brought  before  it. — Asiatic  Journal, 
zxvii.  804. 

(5)  Where  a  court  martial  was  as- 
sembled at  a  distant  out-station  and 
the  president  was  to  be  famished  by 
that  or  another  out-station,  it  had  be- 
come usual,  with  the  view  of  prevent- 
ing the  delay  and  inconvenience 
arising  from  an  officer,  appointed  by 
name,  being  unable  from  illness  or 
otherwise  to  perform  the  duty,  to  ap- 
point the  president  in  some  such 
form  as  the  following — "  President — 
A  field  officer  (or  as  the  case  may  be) 
who  will  be  named  by  the  officer  com- 
manding the  troops  at ,"  thus 

leaving  it  open  to  him  to  name  himself, 
or  any  other  officer.  This  practico 
was  expressly  authorized  by  an  altera- 
tion in  the  114th  article,  in  1860, 
and  it  now  provides  that  the  president 
of  every  court  martial  shall  be  a; 
pointed  by  the  officer  convening 
court  or  "  under  hie  auihorit^" 


e 


*  The  *'  circumstantial  letter  **  in  the  naval  service  takes  the  place  of  the 
*'  summary  of  evidence "  in  the  application  for  a  military  court  martial, 
{384n,  **  reporting  f ally  and  accurately  in  detail,  and  in  the  order  of  oocur- 
xence,  the  circumstances  on  which  the  charges  are  founded." 
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he  forwarded  to  the  adjutant  general,  or  other  staff  officer, 

for  the   information  of  the  judge  advocate  or  president ; 

and  also  at  the   discretion  of    the   convening  authority, 

details  one  or  more  *' officers  in  waiting"  to  provide  for  andofoffloenin 

casualties   or   for  the    case   of  challenges   being   allowed. 

Detachment    or    regimental    orders    are   in    like    manner  regimental 

issued  for  the  assembly  of  detachment  and  regimental  courts 

martial,  and  in  this  last  case  all  the  officers  to  form  the 

court  are  mentioned  by  name,  equally  with  the  president. 

428.  Mr.   Tytler  has   assumed   that  it  is   necessary  to  Detail  of  ocmrt, 
furnish  the  prisoner  with  a  correct  detail  of  the  members 

of  the  court  martial ;  but  except  in  so  far  as  this  information 

may  be  conveyed  by  the  orders  for  the  assembly   of  the 

court,  the  custom  of  the  service  is  decidedly  opposed  to  his 

dictum,  though  abstractedly  there  may  be  much  reason  and 

justice  in  it;  for  peremptory  challenges  not  being  allowed  notnnaUy 

in  military  courts,    every  facility  should  be   afforded  the  the  prisoner, 

prisoner,  to  enable  him  to  be  prepared  to  show  cause,  in  the 

event  of  objecting  to  any  officer  detailed  as  member.     The 

order  for  a  district  or  general  court  martial  seldom  contains  how  pat 

more  than  the  name  of  the  president,  or,  it  may  be,  the 

names  of  other  officers  above  the  rank  of  captain,  and,  for 

the  rest,  merely  details  the  number  and  rank  to  be  furnished 

by  different   districts,  brigades,  corps,   or   garrisons.     The 

regimental  order  specifies  the  names  of  the  officers  for  this 

duty,  and  to  this  a  prisoner,  in   his  own  regiment,   may 

have  access  without  any  diffictdty.    The  names  and  dates 

of  commission   of  all  the  members   are  forwarded  to  the 

judge  advocate  of  a  general  court  martial,  and,  when  in 

his  power,  it  is  not  to  be  supposed  that  he  would  refuse  the  netaUof  court. 

prisoner  a  copy,  on  his  making  a  proper  application  to  that 

effect;   but  in  the  every  day  practice  of  the   service,  the 

names  often  cannot  be  sent  in  sufficiently  early  to  admit  of 

any  fixed  rule. 

429.  By  an  addition  to  the  hundred  and  sixtieth  article  convening 
in    1868,  it  was   provided  that  when  it  appears   "to  the  ▼teworpLoe 
officer  convening  a  court  martial,  either  before  or  after  the 
assembling  of  the  court,  that  it  is  desirable  that  the  court 

or  some  (6)  members  thereof  should  have  a  view  of  any 

(6)  The  specification  of  "  some  mem-   fit "  guards  againat  vexations  objections, 
hers "  and  **  to  many  at  he  thall  think    and  enables  the  convening  officer  to 
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place  in  order  to  their  better  understanding  the  evidence 
that  may  be  given  upon  the  trial,  such  officer  may  direct 
the  court,  or  so  many  members  thereof  as  he  shall  think  fit, 
to  view  such  place.** 

order  the  members  to  hare  a  view  at  jealonsly  guarded  by  express  legisla- 

different  times,  or  to  dispense  with  it  tion,  might  easily  lead  to  irregularities 

in  the  case  of  those  who  already  know  of  a  similar  character  to  that  which 

the  place.     It  also  provides  against  has  been  most  justly    characterised 

delay  in  the  case  of  other  officers  sup-  [§530]  as  ''directly  at  variance  with 

pljring  the  place  of  the  members  **  ap-  the  practice  of  courts  martial  and  the 

pointed  to  serve  on  the  court  martial/*  principles  of  justice,"  and  calculated, 

who  have  been  assembled  (A.W.I 52),  as  in  the  case  referred  to,  to  "  render 

but  have  not  taken  the  oath  in  conse-  nugatory  the  sentence  of  the  court 

quence  of  challenge,  illness,  or  other  martial." 

sufficient  cause.  Obviously  the  court  [§  523]  may  be 

It  is  not  to  be  supposed  that  this  adjourned  to  the  place,  at  any  period 

provision  can  contemplate  the  deputa-  of  the  trial,  and  any  proceedings  might 

tion  of  apart  of  the  court  for  the  pur-  properly  take  place  in  the  presence  of 

pose  of  a  view  after  the  prisoner  has  the  prisoner.    It  is  equally  obvious 

been  put  upon  his  trial,  not  only  be-  that,  in  the  event  of  the  members  only 

cause  a  distinction  seems  to  be  drawn  proceeding  to  a  view,  it  would  be  their 

between  "  the  assembling  of  the  court"  duty  to  reject  any  information  of  the 

and  "  the  trial,"  but  because  the  resort  nature  of  evidence  which  might  be  ten- 

to  any  such  expedient,  unless  vety  dered  in  the  absence  of  the  prisoner. 


179 


CHAPTER  XIL 

OF  THE  COUBT  ilND  ITS  POWERS,  PEBSONS  BEFOBE  THE  COTTBT, 

THE  PBOCEEDINGS. 

430.  At  courts  martial  the  president  is  charged  with  the  Thepreaidezit 
duty  of  conducting  the  trial,  and  with  the  maintenance  of  t^^ecorun^' 

J  J.  i_r»i»  iij    necessary  to  a 

proper  order ;  and  not  so  much  from  his  personal  rank  and  court  of  jusuca 
seniority,  as  in  virtue  of  presiding  over  a  court  of  justice, 
and  thereby  exercising  the  power  vested  in  it,  he  is  called 
on  to  repress  impropriety  of  conduct  or  language  on  the 
part  of  every  person  present  at  its  proceedings. 

431.  At  courts  martial,  other  than  general,  the  president  The  president 
acts  in  the   place   of  judge  advocate  as  to   administering  datiesof  jndge 
oaths,  advising  the  court  when  necessaiy,  transmitting  pro-  general  detach- 

j.  J  •  -J.  r  •      J    X?         X       xnent  and  minor 

ceedings,  and  summonmg  witnesses,  when  reqmred  thereto  courts  martial. 
hy  the  prosecutor  or  prisoner,  but  not  in  all  respects;  as 
he  can  neither  interfere  with  the  charge,  nor  with  questions 
of  evidence  out  of  court,  nor  can  he  give  an  opinion,  except 
in  his  judicial  capacity,  as  to  the  wording  and  legality  of 
the  one,  as  the  judge  advocate  may  still  have  occasion  to 
do,  [§  414]  or  as  to  the  arrangement  and  sufficiency  of  the 
other,  which,  when  he  was  not  forbidden  to  take  any  part  in 
the  prosecution,  [§  472]  was  often  required  from  the  judge 
advocate.  Such  interference  would  be  quite  incompatible 
with  the  office  of  judge,  and  is  forbidden  by  the  most  ob- 
vious dictates  of  justice. 

432.  The  articles  of  war  enjoin  the  members  to  behave  Decent 
with  decency ;  and  in  the  case  of  their  using  intemperate  of  memben. 
words,  require  the  president  to  direct  the  same  to  be  taken 

down  in  writing  and  reported  to  the  officer  ordering  the 
court  martial  to  assemble.  (1) 

433.  No  reproachful  words  are  to  be  used  to  witnesses  Protection  of 
or   prisoner,  and  the   president  is   responsible   that  every  witn«m,&c. 

(1)  A.W.162. 

X  2 
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THE  COURT  AND  ITS  POWERS. 


(*OKTEICFTS* 


Treatment  of 
witnesaes  and 
prifloner, 
by  pexBons 
lunenable  to 
military  lav ; 


contempts, 
when  dirtett 
may  be  sam- 
marlly  dlspoeed 
of  by  ooQitB 
martial: 


how  noticed. 


and  under 
what  limitation. 


person  attending  the    court    is  treated   with   proper    re- 
spect. 

434*  The  hundred  and  sixty-first  article  of  war  empowers 
courts  martial  at  their  discretion,  to  punish  an  officer  or 
soldier  using  menacing  words,  signs,  or  gestures  in  their 
presence,  or  causing  any  disorder  or  riot  amounting  to  a  dis- 
turbance of  their  proceedings,  or  committing  any  other  con- 
tempt of  the  court,  and  this  whether  before  or  after  the 
court  has  been  sworn.  The  contempts  thus  subjected  to  a 
summary  punishment  are  such  only  as  are  committed  in  the 
sight  or  hearing  of  the  court,  and  are  not  dependent  on 
any  constructive  interpretation  of  the  law.  Courts  martial 
have  acted  on  this  power  in  respect  to  prosecutors,  (2) 
witnesses,  prisoners,  and  persons  present  in  the  audience; 
and  there  are  cases  on  record  where  they  have  done  so, 
without  giving  the  ofiFender  an  opportunity  of  oflFering  an 
excuse  in  mitigation,  but  these,  to  say  the  least,  are  not  pre- 
cedents that  can  be  recommended ;  or  they  have  accepted 
an  apology  where  the  contrition  of  an  offender  justified  this 
course,  and  their  authority  was  sufficiently  vindicated  by  his 
submission.  At  other  times,  charges  have  been  preferred  by 
the  court  or  by  direction  of  the  confirming  or  other  superior 
officer,  whose  notice  had  been  drawn  to  the  offence,  either  by 
a  special  report,  or  by  the  circumstances  appearing  in  the 
record  of  the  proceedings.  (3)  But  the  words  of  the  article, 
"the  said  court,*'  are  express,  and  the  custom  of  the  service 
is  an  authority  for  the  summary  award  of  punishment  by 
the  court,  that  is,  the  same  court,  (whether  a  general,  or  a 
minor,  coint  martial)  whose  proceedings  may  be  interrupted. 
Where  the  prisoner  is  the  offender,  the  court  records  the 
offence,  (4)  and  proceeds  with  the  original  trial,  and  at  its 


^2)  In  1791  a  general  court  martial 
sentenced  the  prosecutor  (a  surgeon  of 
the  dth  European  Battalion)  "to  be 
suspended  from  his  rank,  pay,  and 
allowances  in  the  honourable  com- 
pany's serrice,  for  the  term  of  six 
months." — ^Hough  on  Courts  Martial 
(1826);  465. 

(3)  In  July,  1871,  a  general  court 
martial  was  held  at  Woolwich  for  the 
trial  of  Private  Williams,  of  the  Rifle 
Brigade,  and  sentenced  him  to  two 
years'  imprisonment  with  hard  labour 
for  insubordinate    conduct   before  a 


regimental  court  martial.  When  asked 
in  the  usual  manner  whether  he  ob- 
jected to  be  tried  by  any  member  of  the 
court  he  violently  kicked  the  table,  and 
exclaimed,  "  I  object  to  the  whole  lot 
of  you." 

(4)  When  the  case  does  not  call  foi^ 
more  serious  notice,  courts  martial  ar^ 
in  the  habit  of  placing  upon  record 
their  opinion  as  to  anything  reprehen- 
sible in  the  language  or  demeanour  of 
any  person  before  the  court.  The  ex- 
pression of  their  opinion  is  thereupon 
read  in  open  court  from  the  minute  in 
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close,  proceeds  to  award  punishment  for  the  contempt.  (1) 
The  articles  of  the  year  1872,  by  the  insertion  of  the  words, 
^*  or  by  a  court  of  superior  power,"  provide  for  more  aggra* 
vated  contempts  which  a  minor  court  might  not  have  the 
power  of  punishing  '^  according  to  the  nature  and  degree  of 
the  oflFence."  (2) 

435.  The  limits  within  which  a  court  martial  is  to  ex«  Amonntof 
ercise  its  discretion,  in  the  case  of  a  military  offender,  are  not  loid^wn. 
nowhere  pointed  out ;  but  it  is  very  certain  that  no  sentence, 

in  respect  to  the  offences  declared  in  the  article  of  war,  can 
exceed  that  which  the  court  is  competent  to  award  for  a 
crime  not  capital;   nor  has  a  court  martial  the  power  to  omTe offences 

-  ,  cftnnot  1)6 

proceed  to  a  summary  sentence,   m  respect  to  any  other  sttmnuuriiy 
offences,  merely  because  they  may  have  been  conunitted 
in  its  presence,  although  instances  are  not  wanting  where 
officers  have  been  led  into  illegalities  under  some  such  im- 
pression. (3)    Minor  courts  martial  may  punish  summarily.  Minor  ooiuta 
or  refer  to  a  court  of  superior  power  in  the  case  of  contempts  ^^  no 

*^  *  *         dlflcrationaiy 

by  soldiers ;  but,  from  their  Qonstitution,  are  not  competent  power  of 
to  award  any  punishment  to  commissioned  officers.     A  regi-  tooffloerB,biit 
mental  or  other  court  martial,  however,  in  such  circum- 
stances, may  impose  an  arrest  on  any  officer  of  whatever 
rank,  though  each  individual  member  may  be  his  junior,  (4)  mayimpoiio 
in  order  to  his  being  punished  by  a  general  court  martial. 

436.  In  the  case  of  civilians,  the  court  martial  has  no  Power  of  ooaru 
power  to  commit  for  contempt.     It  may,  however,  direct  the  respect  to 

the    proceedings. — The    court    is    of  by  the  161st  article  of  war. — J.A.O. 

opinion  that  the  prosccator's  remark  No.  379t  12th  Sept.  1867. 

is  uncalled  for  aud  reprehensible. —        (2)  A.W.10d. 

The  court  is  under  the  necessity  of  ex-        (3)  In  the  year  1849,  a  soldier  who 

pressing  grave  displeasure  at  the  con-  was  being  tried  before  a  general  court 

duct  of  the  prisoner. — The  court  ad-  martial  in  the  West  Indies,  struck  his 

monishes  the  witness,  &c.  superior  officer  in  the  execution  of  his 

(1)  At  a  battalion  court  martial  duty,  in  the  presence  of  the  court.  The 
held  at  Gosport  on  the  9th  of  Septem-  court  did  not  proceed  with  the  trial  of 
ber,  1867,  for  the  trial  of  Private  the  charge  on  which  he  had  been 
f  ermston,  69th  Begiment,  the  court  arraigned,  but  sentenced  him  to  trans- 
sentenced  the  prisoner  to  42  dnys'  im-  portation  for  life, 
inisonment  for  the  offence  for  which  he  The  general  officer  was  informed 
was  tried,  and  proceeded  to  award  a  that  this  sentence  for  an  offence  of 
further  sentence  of  14  days'  solitary  which  he  had  been  neither  arraigned 
eonfinement  for  contempt  of  courts  nor  tried,  was  altogether  illegal,  and 
which  he  bad  committMl  by  using  Her  Mugesty,  by  reason  of  such  ilU- 
liighly  disrespectful  language  in  the  gality,  was  pleased  to  extend  her 
jyreeence  of  the  court.  gracious  pardon  to  the  prisoner. 

On  reference  to  the  judge  advocate        (4)  Court  martial  on  Major  Brown, 

general's  office,  the  course  thus  taken  Samuel,  636. 
by  the  court  was  held  to  be  justified 
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THE  COUKT  AND  ITS  POWEBS, 


ciyflians  gnilty 
of  oontemptiL 


Witneasee 
refiuing  to  be 
sworn,  or  to 
answer  a  legal 
qaestion. 


maybe 
atfeacbed; 


er  military 
witnesses  may 
be  brought  to 
trial  by  a 
conrt  martiaU 


Witnesses  an 
not  obliged  to 
answer  all 
questions. 


removal  (by  force,  if  necessary)  of  any  person  disturbing  its 
proceedings,  or  require  the  assistance  of  a  peace  officer,  in 
order  to  his  being  '^  taken  before  the  civil  magistrate  to  be 
punished  according  to  law.**  This  addition  to  the  hundred 
and  sixty-first  article  as  to  *'a  civilian,"  was  made  in  1847> 
and  must  be  taken  to  point  out  the  only  way  in  which  a 
coiul  martial  must  protect  itself  from  interruption  on  the 
part  of  persons  not  subject  to  the  articles  of  war. 

437.  All  witnesses  attending  courts  martial,  (5)  who  shall 
refuse  to  be  sworn,  or  being  sworn  shall  refuse  to  give  evi- 
dence, or  not  produce  the  documents  under  their  power  and 
control,  required  to  be  produced  by  them,  or  "to  answer  all 
such  questions  as  the  court  may  legally  demand  of  them^ 
are  liable,  upon  complaint  made,  to  attachment  in  the  court 
of  Queen's  Bench  in  London  or  Dublin,  or  the  courts  of  law 
elsewhere  in  Her  Majesty's  dominions,  as  laid  down  by  the 
statute.  (6)  In  these  cases  courts  of  record  immediately 
imprison  for  a  contempt  of  court ;  but  where  courts  martial 
cannot  enforce  the  attendance  of  civilian  witnesses,  except 
by  attachment  in  the  civil  courts,  they  cannot  proceed  in  a 
summary  manner.  If  it  were  apprehended  that  the  ends  of 
justice  were  likely  to  be  defeated  in  any  particular  case  by 
the  obstinacy  or  perverseness  of  a  witness,  it  would  perhaps 
be  the  best  course  to  adjourn  the  proceedings  and  to  lay  a 
statement  of  the  facts  and  circumstances  of  difficulty  before 
competent  authority  for  consideration  and  advice.  An 
officer  or  soldier  may  be  ordered  into  arrest  or  confinement^ 
when  charges  may  be  preferred  against  him  under  the 
hundred  and  fifth  article,  for  refusing  to  give  evidence  with- 
out lawful  excuse. 

438.  It  may  be  observed  that  the  liability  of  a  witness  to 
punishment  for  refusing  to  answer,  does  not  simply  arise 
from  the  disrespect  which  may  be  imagined  to  be  involved 
in  his  declining  to  be  guided  by  the  opinion  of  the  courts 
though  doubtless  if  the  question  is  shown  to  have  been 
such  as  they  may  legaUy  (1)  demand,  that  is,  according  to 
the  law  of  evidence,  (and  on  this  would  turn  the  decision  in 
all  cases,)  his  pertinacity  would  then  be  the  essence  of  the 
contempt  for  which  pimishment  would  be  awarded. 


(5)  As  to  smnznons,  see  {  890. 

(6)  MJL18. 


(1)  The  exceptions  will  bo  noticed* 
§  930,  964-7. 
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439.  A  court  martial  may  either  order  a  witness,  who  Perjonror 
may  be  subject  to  Tnartial  law  and  be  guilty  of  perjury  or  howoo^iMUo 
prevarication,  into  arrest,  and  prefer  charges  for  the  offence ;  martiau 

or  may  report  his  conduct  for  the  information  of  the  au- 
thority convening  the  court.  [§  146,  907] 

440.  A  court  martial  is  not  duly  formed  and  cannot  pro--  powsr  to 
ceed  to  the  hearing  of  the  matter  for  which  it  may  be  as-  OAras"^*™ 
sembled  until  the  president  and  other  members  have  taken 

the  oaths  prescribed  in  the  articles  of  war,  (2)  or  solemn 

declaration  in  lieu  thereof.  [§  443]     The  first  or  jurors'  oath,  *o  'he  memben, 

binds  them  to  try  and  determine  according  to  the  evidence  ; 

the  other  refers  to  their  duties  as  judges,  and  includes  an 

oath  of  secresy  as  to  the  sentence  of  the  court  until  approved, 

and  as  to  the  vote  and  opinion  of  the  particular  members. 

The  judge  advocate  at  general  courts  maitial  is  also  required 

to  take  an  oath  of  secresv,  (3)  which,  until  1847,  did  not  judge 

extend  to  the  sentence  of  the  court,  and  still  allows  him  to 

disclose  it  when  necessary  in  the  discharge  of  his  duties.    . 

It  was  further  provided  by  the  articles  of  war  of  1873  that 

the  president  should  administer  an   oath  of  secresy  (4)  to 

officers  in  attendance  for  the  purposes  of  instruction.  [6  12rj.]  oiBoerBin 

.J    attendance  fox: 

In  1865  the  president  of  any  court  martial  was  authorized  instruction, 

,  .        and  ahorthiuid 

^^to   administer  an   oath  to   a   shorthand   writer   to   take  writer, 
down,  according  to  the  best  of  his  power,  the  evidence  to  be 
given  before  the  court."  (5)    The  court,  although  it  may  be 

(2)  **  Yoa  shall  well  and  truly  try  a  court  of  justice,  era  court  martial,  in 

and  determine  according  to   the   evi-  due  course  of  law.    So  help  you  God." 

dence  in  the  matter  now  before  you.  — A.W.1.52. 

So  help  you  God."  (3)  "  I,  A.B.,  do  swear,  that  I  will 

"  You  shall  duly  administer  justice,  not,    upon    any  account  whatsoever, 

according  to  the  rules  and  articles  for  disclose  or  discover  the  vote  or  opinion 

the  better  government  of  Her  Majesty's  of  any  particular  member  of  the  court 

forces,  and  according  to  an  act  now  in  martial,  unless  required  to  give  evi- 

force  for  the  punishment  of  mutiny  dence  thereof  as  a  witness  by  a  court 

and  desertion,  and  other  crimen  there-  of  justice  or  a  court  martial  in  duo 

in  mentioned,  without  partiality,  fa-  course  of  law ;  and  that  I  will  not^  un- 

vour,  or  affection,  and   if  Any  doubt  less  it  he  necessary  for  the  due  discharge 

shall  arise  which  is  not  explained  by  of  any  official  duties^  disclose  the  sen- 

the  said  articles  or  act,  according  to  tence  of  tlie  court  until  it  shall  be  duly 

your  conscience,  the  best  of  your  un-  approved.    So  help  me  God." — A.W. 

derstanding,  and  the  custom  of  war  in  152. 

like  cases :  And  you  shall  not  divulge  (4)  *'  I,  A.B.,  do  swear  that  I  will 

the  sentence  of  the  court  until  it  shall  not,  under  any  circumstances  what- 

be  duly  approved ;  neither  shall  you,  evert  disclose  the  vote  or  opinion  of 

upon  any  account,  at  any  time  what-  any  member  of  this  court,  and  that  I 

soever,  disclose  or  discover  the  vote  or  will  not  disclose  the  finding  or  sentence 

opinion  of  any  particular  member  of  of  the  court  before  the  same  is  duly 

the  court  martial,  unless  required  to  promulgated." — A.W.ld2. 

give  evidence  thereof,  as  a  witness,  by  (6)  MJL13. 
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formed  of  the  same  officers,  must  be  resworn  at  the  com- 
mencement of  each  separate  trial  before  any  proceedings 
be  had  thereon.  (6) 

441.  When  courts  martial  are  held  for  the  trial  of  marines, 
whether  they  are  composed  exclusively  of  officers  of  the 
royal  marines,  or  of  the  army  together  with  officers  of  the 
royal  marines,  the  oaths  prescribed  by  the  marine  mutiny 
act  are  to  be  used.  (7)  Upon  the  same  principle,  and  also 
from  the  terms  of  the  ordinary  oath  at  statutory  courts 
martial,  it  is  obvious,  in  the  event  of  the  case  arising  under 
a  proclamation  of  martial  law,  that  at  any  council,  or  com- 
mission, court  martial  so  called,  or  prevotal  or  other  court 
constituted  by  ''  the  commander  of  an  army  in  the  field," 
(A.W.164)  and  not  being  held  according  to  the  express  pro- 
visions of  the  mutiny  act  and  articles  of  war,  [§  23, 104, 282]  it 
would  be  advisable  for  the  authority  erecting  such  excep- 
tional tribunals,  to  prescribe  such  form  of  oath  as  might  be 
consistent  with  their  actual  constitution. 

442.  Before  the  revolution  of  1688,  the  articles  of  war 
required  that  members  of  all  coiurts  martial  should  perform 
"  the  duty  of  judges  "  (8)  under  the  sanction  of  an  oath ;  but 
after  it  the  mutiny  acts  prescribed  only  the  juror  s  oath, — 
the  same  as  that  still  used,  but  with  the  addition  of  the 
words,  "  between  our  sovereign  lord  and  lady,  the  King 
and  Queen's  Majesties  and  the  prisoner  to  be  tried.''  It 
was  to  be  administered  at  general  courts  martial,  when  the 
offence  tried  was  punishable  by  death,  and  either  by  a  justice 
of  the  peace,  the  judge  advocate,  or  his  deputy.  This  oath, 
as  well  as  that  to  administer  justice,  is  now  required  to  be 
taken  on  all  occasions  without  exception,  and  it  will  be  ob- 
served that  the  form,  as  now  modified,  applies  not  only  to 
the  tri%l  of  prisoners,  but  also  to  the  trial  of  an  appeal  or  the 
hearing  of  any  dispute  which  may  be  brought  before  a  regi- 
mental or  other  court  martial.  The  oath  was  not  required 
to  be  taken  by  members  of  regimental  courts  martial,  nor  by 


(6)  A.W.162.  Q.R.App.A,l.  See 
§621. 

(7)  M.M.A.13.  M.A.W.126.  A-W. 
146. 

(8)  "Article  XLVIII.  Such  who 
are  judges  in  a  general  court  martial  or 
regimental  court  martial  ....  shall 
take  an  oath  for  the  due  administra- 


tion of  justice  according  to  these 
articles  or  (where  these  articles  do  not 
assigfi  a  special  punishment)  accord- 
ing to  their  consciences,  the  best  of 
their  understandings,  and  the  custom 
of  war  in  like  cases." — Rules  and  Ar- 
ticles (by  King  James  the  Second), 
1688. 
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"v^ltnesses  before  them,  before  the  year  1805,  although  the 
subject  bad  been  brought  to  the  consideration  of  parliament 
in  1753,  by  the  Earl  of  Egmont,  who  then  proposed  a  clause 
to  that  effect. 

443.  All  courts  martial  have  power  and  authority,  and  aji  courts 
are  reqv/i/red  by  the  mutiny  act,  and  articles  of  war,  (1)  to  authority  to 
administer  an  oath  to  every  witness  or  other  person  who  may  on  oath, 
be  examined  in  any  matter  relating  to  any  proceeding  before 

them  other  than  to  those  who  are  by  law  empowered  to  make  or  solemn 
a  solemn  affirmation ;  [§  452]  but  the  power  of  administer- 
ing an  oath  does  not  apply  to  the  examination  of  any  persons 
before  the  court  is  itself  sworn.     It  will  be  observed  that 
this  exception  does  not  apply  to  members  of  the  court,  (2) 
or  the  officiating  judge  advocate.     Cases  of  officers  objecting 
to  be  sworn  had  arisen  on  several  occasions  within  the  last 
few  years,  as  was  remarked  in  the  last  edition  of  this  work  ; 
but  an  alteration  was  made  in  the  mutiny  act  and  articles 
of  war  of  the  year  1874,  which  is  evidently  intended  to  and  to  diapenRe 
sanction  the  substitution  of  an  affirmation  in  the  case  of  all  au  other  caaes." 
persons,  whether  members,  judge  advocates,  or  officers  attend- 
ing for  instruction,  equally  with  those  summoned  as  wit- 
nesses, who  alone  had  previously  been  specified.  (3) 

444.  An  oath  is  an  outward  pledge  given  by  the  person  Definition  of 
wlio  takes  it,  that  his  attestation  or  promise  is  made  under  *°  ^ 

an  immediate  sense  of  his  reponsibility  to  a  Divine  Being  : 
who,  according  to  his  belief,  will  be  displeased  at  being  called 
upon  to  witness  the  utterance  of  a  falsehood.  The  form  may, 
and  more  often  does,  contain  a  virtual  or  a  direct  expression 
of  accountability;  and  this  is  the  least  notion  of  Deity 
which  is  consistent  with  the  nature  of  an  oath,  in  that  sense 

(1)  M.A.13.  A.W.163.  31  &  32  /jworn  as  witnesses,  and  jurors;  but 
Vict.  c.  72,  8.  14.  had    not    contemplated    the  case  of 

(2)  Since  1867  jurors  objecting  to  membersofa  court  martial— and  there- 
be  sworn  may  make  a  declaration. —  forethattheobligationtX)requircanoath 
30  &  81  Vict.  c.  35,  s.  8.  was  left  where  it  was;  but  the  inten- 

(3)  M.A.96.  A.W.I 62.  The  proviso  tion  of  the  alteration  has  not  been  left 
dispensing  with  an  oath  *'  in  any  case  in  doubt,  for  a  similar  addition  has 
where  by  law  a  solemn  affirmation  may  been  made  to  A.W.  162  (relating  to 
be  made  instead  thereof,"  has  been  the  swearing  of  the  coiirt,  the  case  of 
tjfansferred  from  see.  13,  as  to  the  witnesses  being  dealt  with  in  the  next 
Bwearing  of  witnesses,  and  added  to  article),  and  provides  that "  notbiog  t» 
see,  96,  as  to  the  administration  of  ^Auar^tc^e  contained  shall  be  construed 
oaths.  If  this  had  been  all,  it  might  to  render  an  oath  necessary  in  any 
have  been  objected  to  the  statement  case  where  by  law  a  solemn  affirmation 
in  the  text  that  the  law  had  provided  may  be  made  instead  thereof." 

for  the  case  of  persons  required  to  be 
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in  which  alone  it  can  be  administered  as  legally  binding  in 
any  court  of  justice,  where  the  necessity  of  this  sanction  is 
imperative  by  act  of  parliament.        - 

445.  The  hundred  and  fifty-third  article  of  war  directs 
that  all  persons  who  give  evidence  before  any  court  martial 
other  than  those  who  are  by  law  empowered  to  make  a 
solemn  affirmation,  [§452]  are  to  be  examined  on  oath^ 
in  the  following  words  :  "  The  evidence  which  you  shall  give 
before  this  court  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.     So  help  you  God." 

446.  Peers  are  sworn  as  other  witnesses ;  nor  does  their 
privilege  of  giving  judgment  on  honour,  and  not  on  oath, 
apply  when  assisting  as  members  of  a  court  martial. 

447.  It  is  obviously  most  conducive  to  truth  to  swear  all 
witnesses  according  to  the  particular  form  which  they  may 
deem  most  solemn,  and  with  whatever  ceremonies  may  be 
likely,  from  previous  associations,  to  create  the  greatest  im- 
pression, and  so  promote  the  object  of  the  law  in  requiring 
a  rdigioua  sanction.  On  this  principle  the  external  cere- 
mony, not  being  the  essence  of  the  oath,  is  held  to  be  matter 
of  variable  form.  The  words  are  prescribed  for  witnesses, 
[§446]  but  the  outward  act  is  still  left  in  all  cases  to  custom. 
Ordinarily  the  member  or  witness  takes  the  bible  or  new 
testament  in  his  right  hand  ungloved,  and  then  kisses  it : 
with  a  Homan  Catholic  the  book  is  closed  and  a  cross  is  marked 
on  the  cover.  If  the  oath  be  taken  on  the  common  prayer 
book  which  hath  the  epistles  and  gospels,  it  is  good  enough, 
and  perjury  upon  the  statute  may  be  assigned  upon  this 
oath.  (4)  Mahomedans  of  different  sects  are  sworn  on  the 
koran,  sometimes  kissing  it,  or  placing  it  on  their  head. 
Jews  are  sworn  on  the  pentateuch.(5)  Sikhs  on  the  grinth. 
Hindus  may  be  sworn  by  the  vedas.  On  the  occasion  where 
the  legal  validity  of  a  heathen's  oath  was  first  affirmed,  (6)  the 


(4)  2  Kf^le,  3U,  contra  by  Wind- 
ham of  a  psalm  book  only.  A  witness 
professing  Christianity  objected  to  be 
sworn  on  the  Evangelists,  and  was 
sworn  on  the  Old  Testament,  on  stating 
that  he  considered  that  to  be  binding 
on  his  conscience. — Ryan  and  Moody, 
N.  P.O.  77.     8eeiU9. 

(6)  Where  a  Jew  had  assumed  a 
false  name  and  been  sworn  as  a  Chris- 
tian on  the  New    Testament,  and   a 


new  trial  was  applied  for  on  this 
ground,  it  was  refused,  as  by  taking 
the  oath  he  clearly  subjected  himsetf 
to  all  the  ^mporo/ obligations. — 1  Phil- 
lips, is. 

(6)  The  often  quoted  case  of  Oroy- 
chund  v.  Barker,  Atkyna,  21-^1 .  **  Cer- 
tain of  the  witnesses,  subjects  of  the 
Great  Mogul,  and  professing  the  G^ntoo 
religion,  had  been  sworn  at  Calcutta* 
a  factoiy  within  that   country,*'    in 
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Hindu  witnesses  were  sworn  by  touching  a  brahman's  foot'; 
but  the  form  of  Hindu  oath  varies  according  to  caste  and  Their  oaths 
the  part  of  the  country,  and  it  has  become  the  practice  of  and  now  for  the 
the  courts  in  India  to  receive  the  affirmation  of  Hindus  and  p^edwith. 
Mussuhnans  on  all  occasions  instead  of  an  oath. 

448.  It  has  been  recommended  to  collect  some  account  itivonidnot 
of  the  forms  of  oath  most  likely  to  be  required  by  courts  s^^gi??" 
martial,  but  a  brief  compilation  would  far  exceed  the  limits  ^adenta 
of  this  work,  and,  if  complete,  would  be  more  curious  than  of  oath. 
practical,  as  the  proper  form  is  in  most  cases  easily  ascer- 
tained in  each  country  when  required.    It  would  be  impossible 

to  collect  information  which  might  be  relied  on  in  every 
case,  and  the  attempt  would  most  certainly  (7)  fail,  precisely 
where  information  might  possibly  have  been  useful. 

449.  The  object  is  to  use  the  oath  which  most  strongly  The  mai 
impresses  the  obligation  of  telling  the  truth ;  and  as  a  rule  of  oath  shoaid 
this  will  be  that  authorized  by  the  custom  of  the  country ;  tmt  a  court 
but  a  court  martial  must  allow  any  form  the  witness  declares  aiiow  a,^ 
to  be  binding  on  his  conscience.     The  1  &  2  Vict.  c.  105 

enacts  that  every  person  shall  be  t}Ound  by  an  oath,  provided  and  faiae 
the  same  shall  have  been  administered  in  such  form  and  oe^rtheiess 
with  such  ceremonies  as  he  may  declare  to  be  binding,  and^ 
in  case  of  wilful  false  swearing,  shall  be  punished  in  the 
same  manner  as  if  it  had  been  administered  with  the  form 
most  commoidy  adopted. 

450.  The  persons  by  whom  the  oaths  shall  be  administered  Form  of  ad- 
to  the  court  are  specified  in  the  articles  of  war :  [§  520]  Mths^^^hom 
witnesses  are  usually  sworn  by  the  judge  advocate  at  general,  to  witiraw' 

1742,  accoiding  to  the  most  solemn  could  not  have  found  precedents  in 

form  of  their  relision,  and  after  the  law  bookB,  even  if  there  had  been  a 

prescribed  words  had  been  recited  to  library  to  refer  to,  but  the  multiplicity 

them.  The  admission  of  their  evidence  of  oaths  volunteered  by  the  same  wit- 

"^  objected  to,  not  only  upon  tech-  ness,  and  even  many  of  the  particular 

nical  grounds,  but  also  on  the  broad  forms  adopted,  afforded  an  additional 

principle  that  it  was  improper  for  a  instance  of  the  similarity  of  customs 

Christian  court  to  accept  an  oath  sworn  in  different  countries  and  distant  ages, 

hy  false  gods.    After  hearing  the  ar-  The  common  Caffres  uniformly  swore 

guments  of  the  leaders  of  uiat  day,  by  the  subordinate  chief  of  their  tribe, 

^d  taking  tciy  ample  time  for  con-  A  petty  chief,  in  addition  to  his  imme- 

aideration,  the  lord  chancellor  (Hard-  diate  superior,  swore  by  the  King  of 

wicke)  overruled  the  objection.  England,  which  was  noticed  at  the 

(7)  In  1835  the  writer  was  a  mem-  time    as    marking  how    readily    the 

her  of  a  general  court  martial  at  Fort  natives    accepted    the    new  state    of 

Willshire,  on  the  eastern  frontier  of  things    consequent  on    the    oath    of 

the  Cape,  when  several  Caffi^s  were  allegiance  to  the  crown,  which  they 

examined,  and  took  the  same  oaths  had  taken  a  few  weeks  before  on  the 

as  in  trials  amongst  themselves.    We  cessation  of  hostilities. 
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and  by  the  president  at  other,  courts  martial:  but  if  the 
opinion  or  prejudice  of  a  witness  should  render  it  expedient, 
the  oath  may  (in  open  court)  be  administered  by  a  minister 
of  his  religion,  as  is  usual  with  natives  of  India.  It  may  be 
observed  that  a  Jew  who  wears  his  hat  in  the  synagogue, 
should  wear  it  whilst  being  sworn.  Upon  the  same  prin- 
ciple (1)  soldiers,  who  remain  covered  in  the  presence  of  the 
court,  invariably  uncover  whilst  taking  the  oath.  Jews 
regard  no  oath  as  obligatory  unless  their  head  is  covered ; 
nor  is  their  folly,  to  borrow  the  language  of  a  modem 
treatise,  (2)  a  single  shade  more  degrading  than  the  sub- 
terfuges by  which  too  many  of  our  own  countiymen  attempt 
to  deceive  both  themselves  and  justice.  It  is  notorious,  for 
example,  not  only  at  the  Old  Bailey,  (though  that  court 
has  given  the  name  to  this  particular  species  of  fraud),  but 
elsewhere,  that  many  a  witness,  if  he  can  but  escape  obser- 
vation and  kiss  his  thumb  instead  of  the  book,  will  pledge 
himself  to  any  falsehood  without  apprehension  of  incurring 
the  guilt  of  perjury ;  another  shift  resorted  to  by  the  dis- 
honest is  to  say  nothing,  but  when  the  oath  is  recited  in  the 
second  person,  to  kiss  the  book,  and  so  fency  they  have  escaped 
the  responsibility. 

451.  The  decent  solemnity  which  is  customary  at  courts 
martial  is  very  diflTerent  from  the  imimpressive  and  irreve- 
rent manner  of  administering  oaths  too  often  observable  in 
civil  courts;  nor  is  this  favourable  contrast  unnoticed  by 
the  learned  author  before  referred  to,  by  whom  also  it  in 
most  judiciously  remarked,  that  as  the  manner  in  which  the 
thing  is  done  has  often  a  far  greater  influence  upon  the 
generality  of  mankind  than  the  real  character  of  the  thing 
itself  the  mode  of  administering  an  oath  becomes  a  subject 
of  very  great  importance. 

452.  The  provisions  of  the  law  are  now  referred  to  the 
mutiny  act  and  articles  of  war,  but  courts  martial  under 
the  provisions  of  the  special  acts  had  previously  received 
the  affirmations  of  Quakers,  Moravians,  and  certain  other 
persons  who  entertained  a  conscientious  objection  to  an  oath ; 
and  also,  in  India,  (3)    in  the   case   of  high  caste  brah- 

(1)  The  custom  of  taking  off  the  (2^  Tvler  on  Oaths  (1836),  47. 

rignt  glove  no  doubt  originated  in  a  (3)  The  special    provisions  of  the 

reverential  feeling  for  the  religious  act  Indian  mutiny  act  were  embodied  in 

of  a  solemn  app^  to  God.  the  mutiny  act  in  1863.—- li.A.96. 
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mans  and  other  natives,  who  hold  the  nsual  form  of  oath 
to  be  forbidden  by  their  religion.     This  relief  was  extended  imt  aim  under 
in   1861  by  an  act  of  parliament  enacting  that,  ^'If  any  of\^iera?^ 
person  called  as  a  witness  in  any  court  of  criminal  juris- 
diction in  England  or  Ireland,  or  required  or  desiring  to  which  permits 
make  an  affidavit  or  deposition  in  the  course  of  any  criminal  TetS^^Sam 
proceeding,  shall  refuse  or  be  unwilling,  from  alleged  con-  motiTestobe 
scientious  motives,  to  be  sworn,  it  shall  be  lawful  for  the  criminal  pro- 
court  or  judge,  or  other  presiding  officer  or  person  qualified  makeawiemn 
t^  take  affidavits  or  depositions,  upon  being  satisfied  of  the  aedanrtion. 
sincerity  of  such  objection,  to  permit  such  person,  instead 
of  being  sworn,  to  make  his  or  her  solemn  affirmation  or 
declaration,  in  the  words  following :  videUcet, 

^'I,   A.B.,  do  solemnly,  sincerely,  and   truly  affirm  and  statntoryfonn 
declare.  That  the  taking  of  any  oath   is  according  to  my  solemn  af. 
religious  belief  unlawful ;  and  I  do  also  solemnly,  sincerely, 
and  truly  affirm  and  declare,  &c."  (4)    This  "  &c.''  of  the  act 
may  of  course  be  expanded  according  to  the  circumstances 
of  any  particular  case;  and* the  Queen's  Begulations  author-  mppiemented 
ize,  (5)  but  do  not  imperatively  enjoin,  the  completion  of  liaoMfSr*' 
the  solemn  affirmation  by  the  words — "That  I  will  speak       "*°^' 
the  truth  in  the  matter  now  under  investigation." 

453.  In  addition  to  the  case  of  alleged  conscientious  oathaiao 
objections,  courts  martial,  when  they  require  the  testimony  ^^^ll^^ 
of  persons  insensible  to  the  obligations  of  an  oath,  are 
enabled  to  receive  it  for  what  it  is  worth,  and  to  dispense 
with  an  oath  which  in  their  case  would  be  a  meaningless 
formality.  Ever  since  1844  they  have  been  able  to  avail 
themselves  of  a  relaxation  of  the  law  of  England,  under 
the  conditions  imposed  by  the  colonial  acts,  in  those 
colonies  where,  by  virtue  of  the  act  6  Vict.  c.  22,  the 
colonial  legislatures  have  made  laws  or  ordinances  for  the  ••▼■swf 
admission  of  the  unsworn  testimony,  "in  any  court^^  of 
*' tribes  of  barbarous  and  uncivilized  people,  who,  being 
destitute  of  the  knowledge  of  God  and  of  any  religious 
belief,  are  incapable  of  giving  evidence  on  oath  in  any  court 
of  justice.'*  In  the  year  1869  the  principle  of  the  old  law 
was  entirely  reversed,  and  it  was  enacted  that  "If  any 
person  called  to  give  evidence  in   any   court   of  justice, 

i4)  24  &  25  Tict.  c.  66,  s.  1.  of  the  next  paragraph  [§453]  seems 

5)  "  May  be  given.**  Q.RApp.A,6.    preferable,  as  being  more  simple,  and 
The  form  specified  in  the  latter  part    better  adapted  to  effect  its  purpose. 
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Oathalflo 
diapenaed  with 
in  the  case  of 
atheists. 


And  others, 
insensible  to 
the  obli^tion 
of  on  oath, 


bat  they 
nevertheless 
are  subject 
to  the  temporal 
punishment 
of  pezjury. 

AU  trials  by 
courts  martial 
take  place  in 
open  court ; 


but  they 
deliberate 
in  secret, 


And  may 
forbid  the 
publication  of 
its  proceedings 
during  the 
trial. 

Parties  may. 
daim  the 


whether  in  a  civil  or  criminal  proceeding,  shall  object  to 
take  an  oath,  or  shall  be  objected  to,  as  incompetent  to 
take  an  oath,  such  person  shall,  if  the  presiding  judge  (6) 
is  satisfied  that  the  taking  of  an  oath  would  have  no  bind- 
ing effect  on  his  conscience,  nuike  the  following  promise 
and  declaration :  *  I  solemnly  promise  and  declare  that  the 
evidence  given  by  me  to  the  court  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.' "  (7)  In  all  these 
cases  it  is  enacted  that  persons  making  the  affirmations, 
[§  452]  declarations,  and  promises  thus  admitted  by  law,  and 
wilfully  and  corruptly  giving  false  evidence,  are  punishable 
for  perjury  as  if  they  had  taken  a  false  oath. 

454.  All  deliberation  of  the  court  takes  place  with  closed 
doors.  At  other  times,  except  to  those  persons  who  have 
been  summoned  as  witnesses,  [§471,  942]  a  court  martial  is 
open  to  the  public,  military  or  otherwise,  subject  to  the 
capacity  of  the  room  or  tent  in  which  it  is  held,  and  the 
convenience  of  the  court  and  parties  before  it.  The  presi- 
dent orders  the  clearing  of  the  court  for  deliberation,  or 
any  incidental  discussion,  when  he  may  deem  it  expedient, 
or  at  the  instance  of  a  member  or  the  judge  advocate. 
Where  it  is  more  convenient,  the  court  withdraws  for 
deliberation.  (1)  Courts  martial  formerly,  in  certain  cir- 
cumstances, used  to  forbid  the  publication  of  a  report  of 
the  trial  during  its  continuance,  but  the  present  practice  is 
to  admit  reporters  without  imposing  any  restriction.  (2) 

455.  The  parties  before  the  court  may  claim  the  benefit 


(6)  Doubts  haying  arisen  as  to  the 
extent  of  the  words  "  presiding  judge  " 
and  "  court  of  justice  in  this  section 
of  the  act  of  1869,  it  vas  enacted  by 
the  33  &  34  Vict.  c.  49,  s.  1,  that  they 
should  be  "  deemed  to  include  any  per- 
son or  persons  having,  by  law,  autho- 
rity to  administer  an  oath  for  the 
taking  of  evidence.*' 

(7)  32  &  33  Vict.  c.  68,8.4.  It  may 
be  observed  that,  under  the  former  l&w, 
§  452,  the  objection  was  that  of  the 
witness.  Now  a  witness  may  either 
object  himself  to  take  the  oath  or  be  ob- 
jected to,  and  the  court  must  in  either 
case  allow  the  objection,  if  satisfied 
that  an  oath  would  not  bind  his  con- 
science. Hence,  as  pointed  out  by  Mr. 
Taylor,  "an  en9uiiy  must  always  be 


made  into  the  religious  opinions  and 
moral  sentiments  of  the  witness,  and  it 
is  as  necessary  now,  as  before  the  act 
was  passed,  tp  gauge  his  faith  in  a 
Deity,  who  is  aJike  the  rewaider  of 
truth  and  the  avenger  of  falsehood." 
—Taylor,  1201. 

(1)  It  will  be  observed  that  the 
alternative,  which  was  adopted  at  the 
Aldershot  court  martial,  is  contem- 
plated in  the  new  regulations. — Q.R. 
App.A,ll«. 

(2)  Accommodation  for  the  press 
was  provided  at  the  Aldershot  court 
martial  by  the  express  direction  of  the 
highest  authorities.  [§492] 

This  was  also  done  in  Dublin  «t  the 
Fenian  trials. 
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of  its  aggregate  opinion,  on  any  disputed  question  of  law  opinion  of 

or  custom  arising  out  of  the  proceedings,  in  the  decision  of  tionBoMaw^ 

which  the  parties  may  be  interested.  and  custom. 

456.  The  majority  of  votes  decides  all  questions  as  to  the  Decision  of 

,..  •      1'  n.j  J  M-t  '    i       •         incidental 

admission  or  rejection  of  evidence,  and  on  other  points  in-  questions. 
Yolving  law  or  custom ;  and  in  such  cases,  (but  not  as  to 
challenges  or  the  finding  and  sentence  of  the  court,)  where 
the  votes  are  equally  divided,  the  custom  of  the  service,  and 
the  necessity  of  the  case,  justifies  the  decision  of  the  question 
on  the  side  on  which  the  president  may  vote. 

457.  It  is  not  only  within  the  power  of  a  court  martial,  The  court 

«      .         J    i        ji  Tii'T't,  •  i»j  must  consider 

out  a  duty,  the  neglect  of  which  may  incur  censure,  to  judge  the  charges;  in 
of  the  propriety  of  the   charge,  not  only  as  regards  the  JSS^cSon, 
nature  of  it  in  respect  to  their  jurisdiction,  but  also,  whether 
the  wording  is  sufficiently  precise   and   the  crime  clearly  fom. 
defined.     It  was  suggested  in  former  editions  of  this  work  substance. 
that  it  would  perhaps  conduce  to  regularity,  and   might 
occasionally  obviate  much  inconvenience,  if  courts  martial 
were  invariably  cleared  before  the  arraignment  of  the  pri- 
soner, to  consider  the  charge ;  and  the  new  regidations  now 
instruct  courts  martial  that  '^no  court  martial  should  proceed 
to  trial  until  they  have  satisfied  themselves  of  their  com- 
petence to  deal  with  the  charge,  both  as  respects  their  juris- 
diction and  the  precision  with  which  the  chargeis  worded."(3) 
The  following  is  an  extract  from  a  general  order,  13th  De-  gouh  martial 
€ember,1813,  promulgating  the  Prince  Regent's  confirmation  S^^*^ 
of  the  sentence  of  a  general  court  martial  held  at  Ariscum,  in  ^^ng^ 
Spain,  on  Captain  Peshall,  88th  Segiment: — "I  am  further  ^^Y 
to  acquaint  you,  that  the  Prince  Begent  considered  that  the 
latter  part  of  the  charge  ought  not  to  have  been  the  subject 
of  investigation  before  the  court,  as  well  from  the  vagueness 
of  its  wordvngj  as  from  its  forming  a  most  serious  and 
distinct  subject   of  accusation   in  itself;    but  His   Eoyal 
Highness  at  the  same  time  remarked,  that  although  the 
conduct  of  the  prosecutor  and  the  court  appears  to  have  been 
irregular,  the  one  in  preferring  an  accusation  so  indirectly 
framed,  and  the  other  m  receiving  it,  yet  that  the  circum- 
stances detailed  in  evidence  were  of  a  nature  to  preclude 
the  fiivourable  consideration  which  might  possibly  be  given 

(3)  Q.B.  App.  B(2),  Instruction  3.   Sm  §404,  494,  651. 
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may  decline  to 
enter  upon 
a  defective 
charge; 


but  hare  no 
anthority  to 
alter  diarges 
withoat  the 
sanction  of 
the  conTening 
anthority. 


Independenoo 
of  court. 


Ciues  of 

difflcnlty. 


to  the  case  of  Captain  Peshall  under  a  charge  of  absence 
from  his  regiment  alone:  His  Royal  Highness  could  not 
£&il,  therefore,  to  confirm  the  sentence  of  dismissal,  but  was 
graciously  pleased  to  command  that,  under  all  the  circum- 
stances of  the  case,  the  prisoner  should  be  allowed  to  retire 
from  the  service  with  the  value  of  the  commission  he  pur- 
chased, whicli  appears  to  be  his  lieutenancy.  (4)  The  court 
martial  on  the  trial  of  Lieutenant  Colonel  Austin,  60ih 
Regiment,  ^'determined  that  the  first  part  of  the  fourth 
charge  was  too  generally  laid,  for  it  to  take  cognizance  of 
that  part."  (6) 

458.  Courts  martial  have  no  authority  to  arraign  a  pri- 
soner upon  charges  other  than  those  upon  which  he  has  been 
ordered  for  trial,  except  what  is  manifestly  a  mere  clerical 
error,  unless  such  altered  charges  receive  the  sanction  of  the 
convening  authority.  [§551] 

459.  The  highest  military  authority  cannot  interfere  with 
any  of  the  proceedings  of  a  court  martial,  much  less  dictate 
to  it.  If  any  point  arise  upon  a  question  of  law,  or  other- 
wise, respecting  which  the  court  requires  advice  or  instruction, 
and  it  is  not  satisfactorily  afforded  by  the  officiating  judge 
advocate,  the  court,  if  a  reference  does  not  delay  their  pro- 
ceedings, may  refer  the  point  to  the  judge  advocate  general 
for  his  legal  opinion,  the  question  being  stated  to  him  by  the 
president,  (6)  or,  under  the  direction  of  the  court,  by  the 
judge  advocate  ;  otherwise  the  court  adjourns,  and,  through 
the  president,  reports  to  the  commander  of  the  forces,  or  to 
the  officer  by  whose  authority  the  court  was  convened.    The 


(4)  The  charge  against  Captain 
Peshall  was  as  follows:  "For  being 
absent  from  his  regiment,  without 
leave,  from  the  24th  June,  I  SI  3  (the 
day  upon  which  his  suspension  bj  the 
sentence  of  a  general  court  martial 
terminated),  until  the  28th  of  the  fol- 
lowing July,  during  the  whole  of  which 
period  his  corps  was  employed  on 
most  arduous  and  actire  service  in  the 
presence  of  the  enemy;  this  latter 
circumstance,  of  which  Captain  Peshall 
could  not  have  been  ignorant  at  the 
time,  and  tlie  probability  of  which  he 
must  have  known  before  the  termina- 
tion of  his  suspension,  rendering  his 
absence,  without  leave,  at  such  a 
period,  doubly  culpable,  and,  coupled 
with  his  conduct  on  some  former  oc- 


casions,  raising,  at  leasts  a  suspicion 
that  it  was  intentional." 

(6)  It  was  worded  as  follows  :  "  For 
conduct  highly  unbecoming  the  cha- 
racter of  an  officer  and  a  gentleman,  in 
beine  concerned  in  traffic" 

(6)  The  former  course  was  adopted 
by  General  Sir  G.  A.  Wetherall,  presi- 
dent of  the  general  court  martial  at 
Aldershot,  for  the  trial  of  Lieutenant 
Colonel  Crawley.  The  answer'  did  not 
appear  sufficiently  full  to  the  court, 
and  the  president  again  sent  the  ques- 
tions to  the  judge  advocate  general, 
and  they  were  entered  on  the  proceed- 
ings   together    with    his    answers. 

Proceedings,  30th  Nov.  and  7th  I)ec. 
18.63 ;  Printed  Trial,  pp.  66,  76. 
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judge  advocate  is  sometimes  instructed  by  such  officer  to 

communicate  with  the  judge  advocate  general,  if  the  trial  be 

held  at  home :  or,  if  held  abroad,  to  obtain  the  opinion  of  the 

attorney  or  solicitor  general,  or  law  authorities,  on  the  spot. 

The  members  of  courts  martial  would  do  well  to  recollect  that  BeiponaibmtT 

although — so  long  as  they  do  not  exceed  their  jurisdiction —  coartB  martiia 

no  court  is  competent  to  stay  proceedings  or  revoke   a  of  law 

sentence,  they  are  collectively  and  individually  responsible 

to  the  supreme  courts  of  civil  judicature,  not  only  for  any 

abuse  of  power,  but  for  any  illegal  proceedings,  (7) 

460.  It  is  probable  that  officers  are  too  much  disposed  to  unotaharod 
consider,  that  by  acting  upon  the  opinion  of  the  officiating  adrocate 
judge  advocate,  on  questions  of  law,  they  are  thereby  ex-  the  court. 
onerated   from   responsibility,  both   legally   and    morally. 
Instances    might    be  quoted  where  the  advice   of  judge 
advocates  has  been  acted  on,  which  could  not  be  supported 

by  reference  to  the  established  practice  and  decisions  either 
of  courts  martial  or  courts  of  civil  judicature ;  and  where 
the  incorrectness  of  the  advice,  had  members  permitted 
themselves  to  question  it,  might  have  been  easily  detected. 
Whatever  degree  of  deference  may  be  due  to  the  advice  of 
the  judge  advocate,  it  must  be  remembered  that  he  is  not 
responsible  to  any  court  of  justice  for  the  opinion  he  may 
give,  and — influenced  as  all  the  members  ought  to  be,  by  any 
reasoning  which  may  tend  to  correct  their  judgment — they 
are  still  bound  by  their  oath  to  administer  justice,  when  any 
doubt  may  arise,  according  to  their  (fi)  conscience,  the  best  of 
thei/r  own  understanding  and  the  cuatom  of  war  in  like  cases. 

461.  The  judge  advocate  general  has  not  been  required  to  tim  judge 
officiate  at  a  general  court  martial  for  more  than  fifty  years  ;  genmahM 
and  successive  holders  of  this  most  responsible  office  have  aaaaaoMorof 
laid—and  have  rightly  laid — great  stress  upon  the  necessity  ^ 

(7)  lieutenant  Fxye,  of  the  marines,  several  da3r8  before  the  trial : — he  had 

in  1748,  brought  an  action  in  the  court  a   rerdict   in  his  favour  for  1000/. 

of  Common  Pleas  against  Sir  Chaloner  damages.    The    iudge    moreover  in- 

Ogle,  the  president  of  the  naval  court  formed  him  that  he  was  still  at  liberty 

martial,  which  had  convicted  him  of  to  bring  his  action  against  any  of 

disobedience  of  orders,  and  sentenced  the  members  of  the  court  martial. — 

him  to  fifteen  years'  imprisonment  It  1  M* Arthur  (1813),  436.  See  §  758-8. 
appeared  that  Lieutenant  Erye  had        (8)  See  the  reasons  of  one  of  the 

been  fourteen  months  in  confinement,  lords  of  the  Admiralty  for  not  signing 

and  that  he  had  been  convicted  on  the  warrant  for  Admiral  Byng's  exo- 

illegal  evidence — ^the  depositions    of  cution. — Smollett,  iiL  336. 
illiterate  persons  reducea  to  writing 

O 
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of  their  being  able  to  approach  the  consideration  of  the 
proceedings  of  courts  martial,  upon  which  it  is  their  duty 
to  advise  the  crown,  from  a  wholly  impartial  and  unpre- 
judiced position.  (1) 
Judge  462.  Greneral  courts  martial,  ^^  for  the  more  orderly  pro- 

appoSted;^^  ceediugs  of  the  same,''  are  attended  either  by  a  judge 
advocate,  appointed  by  commission  under  the  sign  manual ; 
by  a  deputy  judge  advocate  acting  by  deputation,  either 
permanent  or  special,  under  the  hand  and  seal  of  the  judge 
advocate  general; (2)  or  by  a  person  (3)  appointed  to  execute 
the  office  of  judge  advocate  at  general  courts  martial  convened 
by  officers  commanding  the  forces  abroad.  (4)  The  warrants 
held  by  these  officers  contain  (5)  a  power  to  make  appoint- 

(1)  The  judge  adyocate  general  con-  and  givea  his  opinion  upon  emergent 
tinucs  to  £nime  and  sanction  chaiges ;  cases  of  military  law,  which  may  be 
but  it  was  agreed  "  that  his  depart-  referred  to  him  by  presidents  or  judge 
ment  should  not  be  called  upon  to  take  advocates  of  courts  martial,  and  by 
part  in  the  actual  preparation,  conduct,  general  and  other  officers  in  command ; 
or  management  of  prosecutions  ;  and  and,  lastly,  in  addition  to  other  duties, 
that  for  these  purposes  a  solicitor  which  it  is  not  necessary  to  detail,  he 
should,  in  cases  of  difficulty  and  im-  has  the  custody,  under  the  provisions  of 
portance,  be  appointed  by  the  Horse  the  articles  of  war,  of  the  proceedings 
Guards." — (Memorandum,  13th  April,  of  all  general  and  district  courts  mar- 
1864.      Court    Martial    Commitsiony  tiaL 

Beport,  page  283.)  The  articles  of  war        (3)  On  the  trial  of  the  Canadian 

of  1860  1^  for  the  first  time  pro-  rebels  by  martial  law,  in    1838  and 

hibited  the  officiating  judge  advocate  1839,  three  persons,  one  officer  and 

from  acting  as  prosecutor  [§  472],  and  two  civilians,  were  "jointly  and  seve- 

the  disadvantages  of  a  permanent  of-  rally"  appointed  to  the  duty  of  judse 

flcial  of  the  department  taking  part  advocate.    At  the  trial  of  Mr.  Smith, 

in  the  prosecution  had  been  veiymani-  at  Demerara,  a  civilian  was  appointed 

fest  at  the  trial  of  Lieutenant  Colonel  judge  advocate,  and  two  other  avilians 

Crawley  in  the  winter  of  1863.  to  act  as  assistant  judge  advocates. 

(2)  The  judge  advocate  general  is  a  (4)  The  judge  advocate  general  sub- 
parliamentary  officer,  appointed  on  a  mitted  "  a  sememe  of  education  for 
change  of  ministry,  and  holding  office  officers  desirous  to  qualify  themselves 
by  letters  patent  under  the  great  seal,  for  such  offices  in  future ;  **  and  sug- 
[§  1280]  He  is  sworn  of  the  privy  gested  "that  when  due  time  had  been 
eouncilf'and  is  the  responsible  acmser  given  for  candidates  to  prepare  them- 
of  the  crown  as  to  the  legality  of  all  selves,  no  one  shall  be  appointed  to 
general  courts  martial  held  in  the  the  office  in  question  without  undeir- 
United  Kingdom,  and  of  all  general  going  a  satisfactory  examination  in 
courts  martial  held  abroad,  except  the  specified  subjects.** — Report,  Oourt 
India,  when  officers  are  sentenced  to  Martial  Commission^  page  242.  '*  The 
death,  penal  servitude,  cashiering,  or  following  is  the  scheme*'  which  was 
dismissal,  and  of  any  other  general  submitted  to  the  secretary  of  state  for 
courts  martial  which  officers  command-  war : — 

ing  in  India  and  elsewhere  abroad  may  "  Mutiny  act 

think  proper  to  transmit  to  him.    He  Articles  of  wdr. 

also  reviews  the  proceedings  of  the  Stephen  on  Criminal  Law. 

general  courts  martial,  confirmed  by  Taylor  on  Evidence  (Chapter   on 

commanders  in  chief   abroad,  which  Witnesses). 

may  be  brought  to  his  notice ;  and  also  Simmons  on  Courts  MartiaL" 

of  all  district  or  garrison  courts  mar-  Letter,  No.  14,  id.,  page  241,    and 

tial  at  home.    He  is  also  the  confiden-  Evidence,  Mr.  Headlam,  Q.  2683. 

tial  adviser  of  the  commander  in  chief,  (5)  %  1255,  1261,  1266. 
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ments  from  time  to  time,  in  default  of  a  person  appointed  jndge  advocate. 
by  Her  Majesty  or  deputed  by  the  judge  advocate  general, 
or  during  the  ilbiess  or  occasional  absence  of  the  person  so 
appointed  or  deputed,  and  to  delegate  these  powers  to  any 
officer  duly  authorized  to  convene  a  general  court  martial. 

463.  In  1864,  with  a  view  of  improving  the  administration  Themmtory 
of  justice  by  courts  martial,  it  was  thought  advisable  to  in-  not  to  be 
crease  the  powers  and  duties  of  the  officiating  judge  advocate  a  bairister. 
at  general  courts  martial,  and  a  proposition  was  agreed  to 

and  embodied  in  a  Horse  Guards'  memorandum,  dated  23rd 
June,  1865,  as  follows  :  ''The  officiating  judge  advocate  at  a 
general  court  martial  should  represent  the  judge  advocate 
general;  should  be  deputed  by  him;  and,  if  possible,  be 
selected  either  from  officers  who  have  passed  an  examination 
in  military  law,  or  from  barristers,  it  being  imderstood  that 
when  counsel  are  employed  either  for  the  defence  or  for 
the  prosecution,  the  officiating  judge  advocate  should  be  a 
barrister."  It  was,  however,  considered  that  to  supersede  the 
military  judge  advocate  by  a  civilian  (6)  woidd  be  attended 
with  inconvenience  to  the  service,  and  that  it  was  generally 
advisable  that  when  a  barrister  was  employed,  he  should 
assist(7)and  not  supersede  him;  and  the  above-quoted  circular 
was  recalled,  and  the  memorandmn,  amended  by  the  omission 
of  this  paragraph,  was  issued  on  the  18th  June,  1866.  (8) 

464.  The  appointment  of  a  judge  advocate  may  at  any  Assistance 
moment  be  revoked  by  the  authority  which  made  it,  and  ^vS^ 

a  judge  advocate  may  be  relieved  diu'ing  the  course  of  a  u^^^^dictfon 

trial,  [§  532]  and  another  appointed.     But  the  presence  and  wart  o^^l 
assistance  of  an  officiating  judge  advocate,  duly  appointed, 
are  essential  to  the  jurisdiction  of  a  general  court  martial.    A 

general  court  martial  at  Portsmouth,  in  1839,  sentenced  a  Failure  of 

soldier  of  the  8th  regiment  to  be  transported ;  but  it  having  jJHStrf'uwftii 

appeared  that  the  officer  officiating  as  judge  advocate  on  the  »pi»*»*™»'- 

(6)  Theappointmentof  a  civilian  to  Jamaica  trials  in  1866-7,  and  the 
officiate  as  judge  advocate  was  not  Fenian  trials  in  Ireland  in  1 866. 
unusual  until  a  War  Office  circular  (8)  This  now  forms  part  of  the 
directed  the  appointment  of  military  Queen*s Regulations  (App.A,  10),  under 
men  inst«ul  of  *'  gentlemen  of  the  the  head  of  "  Powers  and  duties  of 
law."  (War  Office,  6th  April,  1802.)  deputy  judge  advocates."  The  corre- 
Civilians  have,  howerer,  been  subse-  spondenceastothese  changes  is  given 
quentlj  appointed  at  trials,  under  mar-  at  full  in  Appendix  II.  to  the  Report 
tial  law,  upon  civilians.  [{  461n]  of  the  Courts  Martial  Commission, 

(7)  This  course  was  adopted  at  the  pages  239-246. 
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Judge' 
advocate  not 
challengeable, 


and  relieved 
from  anomalous 
functions. 


Dnties,  rarfotw 
and  important; 


Judge  adrocate.   trial  had  not  been  duly  appointed  or  deputed,  the  prisoner 

was  released,  and  his  punishment  remitted. 

465.  The  judge  advocate  cannot,  on  any  grounds,  be 
challenged;  but  an  objection  may  be  represented  to  the 
authority  under  whose  warrant  he  is  officiating.  It  had  been 
held  that  the  officiating  judge  advocate  should  not  blend 
the  character  of  witness  for  the  prosecution  with  that  of 
judge  advocate ;  and  in  1 863  it  was  expressly  provided  in 
the  hundred  and  sixty-second  article,  that  ^^  no  person  being 
a  witness  for  the  prosecution  should  also  act  as  judge  advo- 
cate at  a  trial ; "  a  similar  provision  as  to  the  judge  advocate 
not  acting  as  prosecutor  having  been  made  in  the  year  1860. 
The  union  of  these  characters  gave  the  appearance  of  unfair 
influence  against  a  prisoner  on  his  trial. 

466.  The  duties  of  an  officiating  judge  advocate  are 
various  and  important ;  as  will  be  apparent  upon  an  attentive 
consideration  of  the  preliminaries  to  a  general  court  martial, 
and  the  whole  of  the  subsequent  proceedings.  Before  the  as- 
sembly of  the  court  he  summons  the  witnesses.  [§  890]  It  is 
no  longer  his  duty  to  furnish  the  prisoner  with  a  copy  of  the 
charge,  [§  416]  but  he  will  do  well  to  ascertain  that  he  has  duly 
received  it.  He  provides,  imder  the  direction  of  the  superior 
authority,  for  the  accommodation  of  the  court  on  assembling, 
and  is  authorized,  if  necessary,  to  hire  rooms  for  the  pur- 
pose. ( 1 )  We  have  seen  that  he  has  been  most  advantageously 
relieved  from  the  office  of  prosecutor,  and  that  he  can  "  take 
no  part  in  the  conduct  of  the  prosecution  ;"  (2)  but  he  still 
unites  the  duties  of  two  offices  which  were  formerly  distinct, 
that  of  the  judge  or  assessor,  called  in  {advoccitua)  to  advise 
the  court,  and  that  of  the  clerjc  or  notary,  who  took  down  the 
proceedings  in  writing.  (3)     He  registers  and  records   all 

(1)  The  sum  actually  expended,  as  (2)  Q.R.(  1868)771*. 
also  for  stationery,  postage,  fire,  and  (3)  The  earlier  articles  of  war  re- 
other  contingent  expenses,  is  repaid  quired  this  office  to  Ibe  performed 
on  the  production  of  the  vouchers  and  under  the  express  sanction  of  an  oath, 
the  certificate  of  the  president.  Offi-  — "  At  a  general  court  martial  there 
ciating  judge  adTocates,  or  deputy  is  a  clerk  who  is  to  be  sworn  to  make 
judge  adyocates  not  holding  appoint-  a  true  and  faithful  register  of  the  pro- 
ments  on  the  staff,  include  in  this  ceedings  of  that  court."  In  "the  army 
account  their  claim  for  the  daily  al-  in  the  north,  under  the  command  of 
lowance  under  the  royal  warrant  of  William,  Earl  and  Marquis  of  New- 
two  guineas  for  each  day  of  actual  castle,"  in  the  year  1644,  "  the  clerk  op 
sitting  of  the  court,  and  for  any  inter-  notary  of  the  court "  was  to  "  swear  be- 
yening  Sundays,  but  not  for  more  than  fore  the  twelye  judges  of  the  court  that 
two  S&jB  in  the  whole  for  adjourn-  he  shall  truly  and  without  fraud  execute 
ments.  Explanatory  Directions,  p.  167.  his  office,  not  adding  or  diminishing 
R W.  1 65;  K.W.  (Travelling  Expenses),  for  friendship,  malice,  or  bribery  any- 
Z7. 
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the  acta  of  the  court,  all  applications  and  requests  sub- 
mitted to  it  by  either  prosecutor,  prisoner,  or  persons  in 
attendance  as  witnesses ;  all  oral  evidence,  as  nearly  as  may 
be,  in  the  very  words  of  the  witness ;  and  also  all  questions 
whether  allowed  or  rejected,  and  the  observations  of  the 
parties  for  or  against  their  admission.  He  notes  the  hour  of 
assembly  and  of  adjournment ;  and  the  cause,  if  the  adjourn- 
ment is  at  an  earlier  or  later  hour,  or  for  a  longer  period  than 
usual;  and,  generally,  all  incidental  occurrences,  particu- 
larly the  clearing  of  the  court,  the  cause  thereof,  and, 
where  interlocutory  judgments  are  given,  the  decision.  The 
judge  advocate,  whether  consulted  or  not,  advises  (4)  the 
court  on  points  of  law,  of  custom,  and  of  form,  and  invites 
their  attention  to  any  deviation  therefrom ;  and,  when  re- 
quisite, [§  608]  sums  up  the  case,  before  the  court  is  closed. 

467.  Wlien  the  prisoner  and  prosecutor  are  assisted  by  maybcAKisted 
counsel,  it  has  become  a  practice  to  allow  the  officiating  judge  vhe^Banotioned 
advocate  similar  assistance,  if  he  desires  it.  At  home  applica-  office.^*' 
tion  must  be  made  through  the  judge  advocate  general  to  the 
secretary  of  state  for  war  before  counsel  are  retained.  [§  4637i] 

468.  It  is  generally  understood  that  the  parties  before  Howfartwimd 
the  court  have  a  right  to  the  opinion  of  the  judge  ad-  JJiIoSr,* 
vocate,  either  in  or  out  of  court,  on  any  question  of  law 

thing  delivered  to  him  in  court  or 
clfiewhere,  to  the  hindrance  of  eonity 
and  justice ;  that  he  precisely  keep 
unde&ced  and  uncancelled  all  the 
recordB  and  the  whole  acts  and  deal- 
ings of  all  men  haying  any  in  the 
court,  whether  they  be  tried  or  un- 
tried, in  controrersy  and  not  deter- 
mined, and  that  he  keep  and  conceal 
all  things  which  he  heareth  in  the 
court,  either  said  or  done,  as  ended 
and  determined,  secret  and  close  to  his 
life's  end." 

(4)CUl.App.A,;>.106.--Ithas  hither- 
to been  the  avowed  anxiety  of  military 
men  to  prevent  their  proceedings  from 
being  overlaid  with  unnecessaiy  tech- 
nicalities, borrowed  from  the  civil 
courts,  and  it  must  surely  be  from 
inadvertence  that  "Amicus  Gurise** 
has  been  so  prominently  brought  for- 
ward to  designate  the  prisoner's  friend, 
or  a  legal  adviser  of  the  pariiea  before 
a  court  martial.  If  tms  law  term 
must  be  made  use  of  at  all,  would  it 
not  be  more  applicable  to  the  officiat- 
ing judge  advocate  ? 

Geoenl  Sir  C.  J.  Napier,  on  the 
veiy  sobject  of   legal  wivisers  (Re- 


marks on  Military  Zato,  p.  93),  has 
very  well  said,  that  soldiers  have  a 
language  of  their  own.  Their  coining 
a  new  word,  or  using  an  old  word  in  a 
new  sense,  mav  find  its  excuse  in  the 
necessity  whicn  arises,  when  the  thina 
exists  without  having  a  name  which  will 
at  once  suggest  the  idea ;  and,  so  far, 
borrowing  occasionally  from  the  law- 
yers may  be  desirable,  in  order  to  pre- 
vent unnecessary  circumlocution  or 
inconvenient  paraphrase. 

In  this  instance,  liowever,  the  al- 
ready received  words  express  all  that 
is  wanted,  and  are  not  liable  to  be 
misunderstood.  Besides  which,  the 
adoption  of  this  law  term  into  our 
military  vocabulary  appears  the  less 
desirable,  as  it  has  been  appropriated 
in  a  manner  so  very  foreign  to  that 
in  which  it  is  ordinarily  used.  Some 
little  pains  have  been  taken,  but  ami- 
eus  curi€B  has  not  been  found  any- 
where in  law  books  with  a  different 
sense  from  that  in  which  it  is  used  b^ 
Sir  £.  Coke :  "  If  a  judge  is  doubt^ 
or  mistaken  in  matter  of  law 
stander-by  may  inform  the  court 
Amicus  Curiie.'* — 2  Inst.  178. 
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not  entitled 
M  a  matter  of 
right  to  record 
opiniooB  given 
in  closed  court. 


arising  out  of  the  proceedings.  Whenever  he  is  thus 
called  upon  to  give  an  opinion  in  open  court,  it  is  the  more 
correct  course  that  it  should  appear  on  the  proceedings 
together  with  the  application.  Mr.  Tytler  considers  that 
the  judge  advocate  is  bound  to  assist  the  prisoner  in  the 
conduct  of  his  defence ;  (5)  but  it  is  more  in  consonance  with 
the  custom  of  the  service,  that  the  judge  advocate  should 
only  interfere  to  the  extent  to  which  the  court  itself  is 
boimd  to  interpose ;  to  take  care  that  the  prisoner  shall  not 
suffer  from  a  want  of  knowledge  of  the  law,  or  from  a 
deficiency  of  experience,  or  of  ability  to  elicit  from  witnesses, 
or  to  develope  by  the  testimony,  which  in  the  course  of  the 
trial  may  present  itself,  a  full  statement  of  the  facts  of  the 
case,  as  bearing  on  the  defence.  To  this  extent,  the  court 
martial  and  judge  advocate  are  bound,  it  is  conceived,  to 
offer  their  advice  to  the  prisoner.  Justice  is  the  object  for 
which  the  court  is  convened,  and  the  judge  advocate  ap- 
pointed. To  this  aim  all  their  enquiries  and  attention  ought 
to  be  directed ;  and  if,  in  carrying  out  this  purpose,  the 
prisoner  should  be  benefited,  the  efforts  of  the  court,  or 
of  the  judge  advocate,  will  have  been  satisfactorily  and 
legitimately  exerted.  (6) 

469.  If  at  any  time,  by  inadvertence,  a  member,  in  passing 
sentence,  should  deviate  from  the  letter  of  the  law,  or  assume 
a  power  at  variance  with  it,  it  is  clearly  the  duty  of  a  judge 
advocate  to  point  out  the  error ;  (7)  but,  in  opposition  to 
the  opinion  of  Mr.  Tytler,  (8)  it  is  believed  that,  should  the 
court  decline  to  act  upon  his  advice,  the  custom  of  the  ser- 
vice will  not  only  prohibit  a  record  of  the  judge  advocate's  dis- 
sent in  form,  but  that  it  will  exclude  it  in  any  shape ;  and  that 
he  will  not,  as  a  matter  of  right,  be  permitted  to  enter,  on  the 
face  of  the  proceedings,  any  opinion,  either  on  a  controverted 
point  or  otherwise,  which,  at  any  period  when  the  court  is 
closed,  [§  468]  he  may  think  it  his  duty  to  offer.  (9)  The  record 


(6)  Tytler,  366. 

(6)  "  In  all  cases  where  a  prisoner 
is  undefended,  the  deputy  judglb  adro- 
cate  is  to  take  care  that  the  prisoner 
does  not  lose  any  priTilege  that  the 
lav  allows  him  in  the  conduct  of  the 
trial."— Q.R.App.A,10/. 

(7)  This  has  now  been  made  matter 
of  express  regulation :  "  Whether  con- 
Bulted  or  not,  he  wiU  give  his  adrice 
on  any  matter  before  the  court.    He 


is  responsible  for  the  due  formality 
and  legality  of  the  proceedings."-— 
Q.RApp.A,106. 

(8)  Tytler,  364-6. 

(9)  It  is  considered  only  right  that 
the  reader  should  be  informed  that 
this  statement  (as  to  the  inadmis- 
sibility of  a  claim  on  the  part  of  judge 
advocates  to  record  opinions,  given  by 
them  in  closed  court)  was  (billed  in 
question  by  several  officers    in    the 
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is  confined  to  the  proceedings  of  the  court ;  it  is  not  usual, 
nor  would  it  be  right,  to  detail  the  grounds  which  might 
have  led  the  court  to  the  result  finally  adopted.  The  de- 
cision only  of  the  court,  both  as  to  interlocutory  and  final 
judgments,  is  made  known,  but  in  no  case  the  details  of  any 
discussion  or  the  judgment  of  particular  members.  As  well 
may  an  individual  member  desire  a  right  of  protesting  as 
the  judge  advocate,  and  on  much  more  plausible  grounds, 
the  members  of  a  court  martial  being  individually  amenable 
to  a  superior  court  of  justice  for  the  sentence  which  the 
court  may  record,  whereas  the  judge  advocate,  having  no 
decisive  opinion,  (1)  is  not,  in  any  case,  legally  responsible. 

470.  But  although  the  power  of  deciding  ultimately  remains  a  i«ga]  opinion 
with  the  court  by  reason  of  the  court  martial  oath,  still  the  ora^aaiTewith 
regulations  of  1873  lay  down,  "The  opinion  of  the  deputy  if  it^pSwa* 
judge  advocate  must  be  conclusive  upon  any  point  of  law    ***°         ^' 
or  procedure  which  arises  at  a  trial  which  he  officially 
attends ;''  (2)  and  there  can  be  no  question,  as  was  remarked 
in    former  editions    of   this    work,    that  where  a    point 
of  law  has  escaped  notice,  it  must  be  a  rare  occurrence 
for  a  court  martial,  after  having  been   put  on  its  guard 
against  committing  an  iUegality,  to  persist  in  opposition 
to  the  judge  advocate,  if  he  has  himself  arrived  at  his  opinion 

jadge  advocate  general's  department  of  cases  not  allowed)  by  courts  martial 

the  then  Company's  army,  who  inclined  in  that  country ;  but  seyeral  years'  ex- 

to  the  opinion  that  the  judge  advocate  perience  as  a  deputy  judge  advocate 

has  a  right  to  enter  a  protest  on  the  did  not  suggest  a  wish  to  see  it  adopted 

face  of  the  proceedings.  elsewhere ;    he    conceived    that    the 

It  is  believed  that  such  pretensions  existence  of  a  right,  such  as  that  con- 
have  never  received  any  countenance  tended  for,  might  tend  to  promote 
in  the  judge  advocate  general's  depart-  dogmatism  in  the  judge  advocate,  and 
ment  at  home ;  and  it  may  be  farther  to  make  members  less  likely  to  listen 
urged,  in  defence  of  the  opinion  above  to  arguments,  to  which,  if  ofiered  with- 
given,  and  first  published  by  the  out  assumption,  they  would  readily 
author  in  1830,  that  it  was  offered  as  attend. 

his  impression  of  the  custom  of  war  in        (1)  "  The  judge  advocate  can  do  no 

like  cases,  but  not  without  considera-  more  than  submit  his  opinion  to  the 

tion  or  availing  himself  of  more  ex-  court :  he  cannot  prevent  a  determina- 

tended  experience.  tion  contrary  to  his  opinion,  and  of 

After  some  thirty  years'  practical  course  is  not  responsible  for  such  de- 

aequaintance  with  the  customs  of  Her  termination." — Sir  Charles  Morgan  to 

Majesty's  service,  though  still  una-  Mr.  Tytler  (at  that  time  deputy  judge 

roidably  ill-informed  as  to  any  excep-  advocate  in  North  Britain),  27th  May, 

tional  usages  in  the  army  in  India,  1799. 

he  did  not  alter  this  passage  in  the        (2)  Q.KJlpp.A,10<f.     The  regula- 

second  edition,  which  was  the   last  Uons  of  1868  read  "ought"  instead  of 

that  had  the  advantage  of  being  re-  "  must,"  which  now  replaces  it ;  and 

vised  by  him.    From  subsequent  re-  it  will  be  observed  that  the  new  regu- 

marks  upon   it,  he  learnt  what  may  lations  are  moredefinite  on  other  points 

have  been  a  practice,  often  acquiesced  as  to  the  power  and  duties  of  the  judge 

in  (but,  it  may  be  observed,  in  many  advocate. 
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OB  snfficient  grounds,  and  is  able  to  bring  them  in  a  clear 
and  intelligible  manner  to  the  attention  of  the  members. 

471.  If  the  court  will  not  attend  to  the  advice  he  may 
think  it  his  duty  to  offer  upon  any  matter  before  the 
court,  [§4697i]  it  then  becomes  the  duty  of  the  judge  advo- 
cate, in  order  to  prevent  the  confirmation  or  execution  of  a 
sentence  which  may  not,  in  his  opinion,  be  warranted  by 
the  law,  to  transmit  the  proceedings  to  the  judge  advocate 
general  at  home,  or  to  the  confirming  authority  abroad, 
^  together  with  a  statement  of  those  circumstances  which  he 
considers  material  as  affecting  the  legality  of  the  proceed- 
ings." (3)  A  confidential  communication  of  this  sort  was 
allowable  when  the  oath  of  secresy  taken  by  the  judge 
advocate  did  not  extend  to  the  sentence  of  the  court ;  and  it 
is  now  provided  for  by  means  of  the  exception,  which  was 
inserted  when  an  addition  was  made  to  the  form  of  oath  in 
the  year  1844.  (4) 

472.  The  articles  of  war  of  1860  provided  that  the 
officiating  judge  advocate  (1)  shall  in  no  case  act  as  prose- 
cutor. The  duties  of  prosecutor  devolve  on  a  staff  officer 
ordered  to  perform  the  duty,  or  on  the  prisoner's  commanding 
officer,  or  a  field  officer  of  the  regiment ;  or,  at  minor  courts 
martial,  and  for  less  important  charges,  on  the  adjutant. 
FormeHy,  where  the  accusation  involved  distinct  transactions, 
the  conduct  of  the  prosecution  was  entrusted  to  different 
persons  as  they  might  have  been  more  particularly  ac- 

(3)  Extract. — ^Letter,  judge  advo-  — to  say  the  least — ^is  not  an  example 
cate  general  to  a  field  officer  who  had  for  imitation.  In  this  particular  in- 
stated that,  in  his  opinion,  the  court  at  stance  it  may  not  have  involved  a 
which  he  was  officiating  as  judge  ad-  breach  of  the  letter  of  the  oath  of 
Tocate  was  proceeding  to  give  an  Mcresy;  but  if  such  disclosures  became 
illegal  sentence,  and  that  it  appeared  habitual,  it  would  practically  involve 
to  him,  that,  *'  if  the  deputy  judge  it  in  evciy  case  where  the  court  was 
advocate  is  not  to  enter  nis  opinion  unanimous,  as  an  omission  or  refusal 
on  the  proceedings,  he  may  be  sup-  to  supply  this  information  in  express 
posed  to  have  concurred  with  the  terms,  could  only  be  attributed  to  are- 
court,  and  thereby  incur  undeserved  maining  scruple  in  this  one  case, 
censure."  (1)  A.W.169.  'The  earlier  articles 

^4)  iS!^Form [§ 440J  where  the  ad-  of  war  were  worded  as  follows:  "  In 

dition  is  shown  in  italics.    In  the  case  all  criminal  cases,  which  may  concern 

of  Captain  Jervis,   General    Sir   W.  the  crown,    His  Majesty's    advocate 

Hansfield  was  informed  ''by  official  general  or  judge  advocate  of  the  army, 

ireport  **  {Para.  49,  Letter  to  Military  shall  inform  the  court,  and  prosecute 

Secretary,  19th  February,  1867,  Par-  in  His  Majesty's  behalf."    Until  the 

liamentaiy  Paper,  464),  of  the  numbers  alteration  of  the  articles  in  1829,  the 

of  the  court  voting  for  and  against  article  required  the  judge  advocate  to 

acquittal ;  and  there  is  reason  to  be-  prosecute ;  and  "  to  inform,"  that  is, 

lieve  that  a  similar  official  report  is  "to  prefer  an  accusation,"  continued  in 

not  unusual  in  the  Bengal  army.  This  the  maigin,  although  expunged  firom 

disclosure  of  the  division  of  the  votes  the  body  of  the  article. 
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quainted  with  the  several  circumstances  to  be  investigated.  FBoaKoroR. 
It  was,  however,  always  considered  to  be  at  the  suit  of  the 
crown,  and  it  is  now  the  better  practice  of  the  service  that 
one  officer,  and  he,  if  possible,  not  one  who  is  to  be  called  onght  not  to  be 
as  witness,  (2)  should  be  charged  with  the  duty  of  "  getting  SaSSL^^f*** 
up  the  case;"  and  that  at  all  trials,  whether  before  a  p*^°**'**™8*- 
general  or  minor  court  martial,  and  whatever  legal  [§476] 
or  other  assistance  may  be  afforded  him,  he  should  be 
held  responsible  for  the  conduct  of  the  prosecution,  the 
production  of  the  necessary  evidence,  and  the  proper  examina- 
tion of  the  witnesses.  No  person  can  appear  as  prosecutor 
before  a  court  martial,  who  is  not  subject  to  martial  law ; 
but  a  prosecution  may,  and  often  does,  take  place  at  the 
instance  of  a  person  not  himself  in  the  service,  who  in  this 
case  is  sometimes  called  the  informant  or  c(ymj)lavaa7it. 
After  giving  his  evidence  (which  should  obviously  be  the 
first  received,)  he  is  allowed  to  remain  in  court,  that  the 
prosecutor  may  receive  his  suggestions,  and  be  able  more 
easily  to  refer  to  him ;  but  he  is  precluded  from  offering 
any  remark  to  the  court,  and  confined  to  the  evidence  he 
may  be  called  upon  to  give. 

473.  No  proceedings  in  open  court  can  take  place  except  pjuboneb. 
in  the  presence  of  the  prisoner.     Prisoners  are  occasionally  priBon„gare 
attended  by  the  provost  marshal;  at  other  times,  by  an  S^^c^* 
escort  or  guard,  or  by  a  conmiissioned  officer,  as  their  rank 
or  the  natiu'e  of  the  charge  may  dictate, — officers  without 
sword  or  sash  [§  35.3], — soldiers  without  their  caps,  or  any 
other  articles  they  can  make  use  of  as  missiles.  (3)    By  the 
custom  of  all  English  courts  the  prisoner,  even  though  he  free  and 
may  have  been  in  close  confinement,  or  in  irons,  has  a  right, 
during  the  trial,  to  be  without  irons,  unfettered,  and  free 
from  bonds  or  shackles  of  any  kind,  unless  there  be  danger  of  except  vhen 
escape  or  rescue,  (4)  or  unless  his  violent  or  outrageous  con-  necessary ; 
duct  renders  restraint  unavoidable ;  but  a  court  martial  has  no 

(2)  "  If  possible,  no  officer,  who  is  but  the  former  practice  was  attended 

to  be  called  as  a  witness,  is  to  be  ap-  with  other  inconTeniences.    It  gare 

pointed  to  act  as  prosecutor."— Q.B,  occasion  for  many  exhibitions  of  per- 

Instmctions— Prosecution.  App.B(3).  sonal  feeling,   which  called  for  the 


Jjistmctions— rrosecution.   App.D(^3;.  sonai   leeung,   wnicn  caiieu   lor  i.ne 

Perhaps  no  one  of  recent  regulations  animadversions  of  the  court  and  the 

as  to  the  practice  of  courts  martial  confirming    autJiority  ;    and,    as    in 

is  more  oilc^ted  to  effect  a  practical  Colonel  Crawley's  case,  [§  1018]  has 

improvement  than  the  one  here  quoted,  led  to  the  trial  of  charges  found»i  on 

Not  only  was  the  prosecutor  tempted  words  in  addresses  to  the  court. 

to  supplement  his  evidence  against  the  (3)  Q.B.iS.6,j).10. 

prisoner  by  his  addresses  to  the  court,  (4)  1  Leach,  43. 
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bntonly  to 
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control  over  the  prisoner,  except  during  his  continuance  in 
court.  When  the  court  adjourns,  the  provost  marshal,  or  the 
brigade,  garrison,  or  regimental  authority  resumes  the 
entire  authority  and  superintendence.  [§356]  The  prisoner 
is  allowed  a  seat,  as  a  matter  of  course  in  the  case  of  an 
officer,  and  in  other  cases  when  from  his  agitation,  or  illness, 
or  from  the  heat  of  the  climate,  length  of  the  trial,  or  other 
circumstances,  the  court  may  think  proper  to  order  it.  (5) 

474.  Accommodation  is  afforded  on  the  application  of 
the  prisoner  for  any  military  or  private  friend  whose  assist- 
ance he  may  desire  during  the  trial,  (5)  or  for  a  legal  adviser, 
if  he  thinks  it  advisable  to  employ  one ;  but  permission  for 
the  presence  of  any  person  may  be  revoked  by  the  court  in 
case  of  any  misconduct  rendering  it  necessary.  The  em- 
ployment of  professional  advisers  is  for  the  most  part  con- 
fined to  general  courts  martial,  though  non-commissioned 
officers  and  soldiers  on  rare  occasions  have  availed  them- 
selves of  similar  assistance  at  minor  courts  martial. 

475.  The  employment  of  professional  advisers  for  the 
defence  or  for  the  prosecution,  appears  to  have  been  for  the 
first  time  formally  recognized  in  the  circular  of  June,  1865. 
The  paragraph  in  which  they  were  mentioned  was  with- 
drawn, as  has  already  been  observed,  [§463]  but  an  allusion 
to  the  presence  of  counsel  for  the  prisoner  was  retained,  and 
a  definite  instruction  on  this  point  is  now  added  to  the  regu- 
lations. (6)  At  the  trials  connected  with  the  Fenian  con- 
spiracy at  Dublin  in  June,  1866,  the  prisoner's  counsel 
having  withdrawn  from  the  court,  the  following  notifica- 
tion was  entered  on  the  proceedings  and  read  by  the  pre- 
sident :  '^  The  court  not  wishing  the  prisoner  to  be  taJcen 
at  a  disadvantage,  do  now  adjourn  until  half-past  t«n  to- 
morrow to  enable  him  to  have  the  assistance  of  the  same 
counsel  or  other,  but  the  trial  will  then  be  proceeded 
with  whether  counsel  appear  or  not."  (7) 


(6)  At  Lient-Colonel  Crawley's 
court  martial,  when  the  room  was 
arranged  after  a  conference  of  the 
highest  authorities,  the  prisonei's 
table  was  placed  on  the  left,  and  the 
prosecutor's  on  the  right  hand  side  of 
the  table  at  which  the  court  were 
seated ;  and  the  witness  under  exami- 
nation stood  at  the  bottom  of  the  table, 
which  was,  at  one  time,  inyariably  the 


place  of  the  prisoner. 

(6)  Quoted  §  468»,  and  §  476a. 

(7)  Trial  of  Colour-Sergeant  Hac 
Carthy,  53rd  Kegiment,  seventh  day, 
5th  June,  1 866.  On  the  1 5th  June,  on 
the  trial  of  Private  J.  Keilly,  d3xtl 
Begiment,  the  same  legal  advisers  again 
withdrew,  and  the  court,  after  delibe- 
ration, announced  to  the  prisoner,  who 
had  informed  the  court  that  he  would 
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476.  Legal  assistance  is  now  also  provided  for  the  pro-  Legal  adviser 
secutor,  (8)  if  thought  necessary,  when  counsel  are  retained  prosecutor. 
by  prisoners ;  and  both  prosecutor  and  prisoner  have  equal 
opportunities  for  consulting  them  privately  in  open  court, 

and  for  availing  themselves  of  their  assistance  in  preparing 
questions  for  witnesses,  writing  them  out,  taking  notes,  and 
shaping  the  several  addresses,  or  occasional  observations 
submitted  to  the  court.  But  the  recognition  (9)  of  their 
presence  has  not  been  accompanied  by  any  relaxation  of  the 
well  established  rule  of  courts  martial  as  to  the  silence  of 
professional  advisers,  and  their  taking  no  part  in  the  proceed- 
ings. On  the  contrary,  it  has  been  felt  most  necessary  that 
courts  martial  should  in  these  circumstances  be  more  than 
ever  on  their  guard  to  resist  any  attempt  to  address  them 
on  the  part  of  any  but  the  parties  to  the  trial.  [§  586] 

477.  An  interpreter  may  be  sworn  at  any  period  of  the  i^^tebpreteb 
proceedings,  if  required  by  either  party,  or  judged  necessary 

by  the  court.     The  mutiny  act  requires  that  he  be  duly  mastaiwftyi 

•^  J  ^  •'be  ezammed 

sworn  (10)  or  make  a  solemn  affirmation  before  being  ex-  on  oath. 
amined  ;  but  there  is  no  form  of  oath  prescribed.  The 
following  is  very  generally  used :  I,  A.  B.,  do  swear  that  I 
will,  to  the  best  of  my  ability  [or^  of  my  skill  and  know- 
ledge], faithfully  and  truly  interpret  and  translate  in  all 
cases  in  which  I  shall  be  required  so  to  do,  touching  the 
matter  now  before  the  court.     So  help  me  God. 

478.  In  India  there  is  a  regular  establishment  of  inter-  JJ^i^iy*^®^ 
preters,  whose  appointment  depends  upon   their  ability  to  ^^^f®^ 
pass   a   prescribed   examination.      In   the   colonies,   courts 

« 

employ  no  other  counsel,  that  they  which  tho  employment  of  the  latter 

gave  him  until  the  next  day  to  reflect  — yirtually  as  tlie  professional  adyiger 

whether  he  would  employ  other  counsel  of  the  prosecutor — involved  the  de- 

in  lieu  of  the  gentlemen  who  had  re-  partment,  it  is  probable  that  no  such 

tired,  and  that  they  would  then  pro-  expedient  will  ever  again  be  resorted 

ceed  with  the  trial,  whether  he  had  to,  and  that,  as  in  the  cases  already 

other  counsel  or  not. — See  also  §  536.  mentioned,  [§463]  legal  assistanee  will 

(8)  At  the  trial  of  Lieutenant  be  specially  retained  when  required. 
Colonel  Crawley,  it  was  proposed  that  (9)  "  Although  a  prisoner  may  have 
the  officer  who  was  appointed  to  act  as  a  professional  adviser  near  him  during 
prosecutor  should  have  had  profes-  the  trial,  to  advise  him  on  all  points, 
fiional  assistance ;  but  the  suggestion  and  to  suggest,  in  writing,  the  qucs> 
was  not  adopted,  as  this  course  was  tions  to  be  put  to  witnesses,  such  ad- 
contrary  to  precedent.  Colonel  Sir  A.  viser  is  not  to  be  permitted  to  address 
Horsford  **  appeared  with  the  deputy  the  court,  or  to  examine  witnesses 
judge  advocate  geuOTal  on  the  part  of  orally." — Q.R.  Instructioni  App.  B(3). 
the  prosecution  "  (Printed  Trial,  p.  7) ;  (10)  M.A.13. 
but  from  the  anomalous  position  in 


Foxin  of  oath. 
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martial  usually  call  upon  the  regular  interpreters  before  the 
civil  courts,  when  their  services  are  available.  (1)  A  member 
of  the  court  is  not  disqualified  on  that  account ;  but  it 
would  be  attended  with  great  inconvenience,  and  possibly 
bring  him  into  collision  with  the  parties,  if  he  were  to  act  as 
intei^reter  throughout  any  extended  proceedings.  On  the 
other  hand,  where  the  assistance  of  an  interpreter  is  required 
during  the  deliberation  of  the  court  with  closed  doors,  not 
an  unfrequent  occurrence  when  there  were  foreign  corps 
in  oiu:  service,  a  member,  or  the  judge  advocate,  should 
obviously  be  preferred.  The  same  objection  applies  to  the 
employment  of  the  judge  advocate  to  interpret  the  de- 
positions of  witnesses  before  they  are  entered  on  the  pro* 
ceedings,  though  he  is  no  longer  in  any  case  the  prosecutor. 
A  regard  to  the  appearance  of  fairness  suggests  the  impro* 
priety  of  accepting  the  interpretation  of  an  official  prose- 
cutor, and  absolutely  prohibits  any  interested  party  from 
being  sworn  as  interpreter.  (2) 

479.  The  greatest  caution  should  be  exercised  to  ensure 
faithful  translation,  and  to  guard  against  misconception  of 
the  true  meaning  of  any  expression,   either  from  the  in- 


(1)  On  foreign  stations,  charges  for 
interpreters  are  made  and  allowed,  in 
conformity  with  the  treasury  circular, 
regulating  the  payment  of  the  ex- 
penses of  "  witnesses,  &c." — See  §  906. 

(2)  Kemarks  by  Lieutenant  General 
Sir  Thomas  M'Mahon,  commander  in 
chief  at  Bombay,  on  a  general  court 
martial,  held  at  Karrack,  on  the  6th 
April,  1841  :— 

"An  attentive  perusal  of  the  pro- 
ceedinfl^s  in  this  case  has  impressed  me 
with  the  full  conviction  of  the  correct- 
ness of  the  finding  on  both  charges, 
and  of  the  justice  of  the  sentence ; 
and  I  regret  to  observe,  that  no  point 
of  extenuation  presents  itself  by  which 
I  could  have  considered  myself  justi- 
fied in  withholding  my  confirmation 
from  the  award  of  the  court,  had  not 
a  material,  and  what  has  been  pre- 
viously deemed  a  vitiating  illegality 
occnrrod  in  the  proceedings,  by  the 
ofiiciating  judge  advocate,  by  whom  the 
prosecution  teas  whoUy  conducted,  hav- 
ing also  been  allowed  to  perform  the 
duty  of  interpreter  in  the  examination 
of  several  witnesses,  both  on  the  pro- 
secution and  defence.    The  illegsdity 


of  that  proceeding  was  first  noticed 
and  animadverted  on  by  General  the 
late  Marquis  of  Hastings  (then  Earl 
Moira),  when  commander  in  chief  in 
India,  and  the  sentiments  of  that 
eminent  ornament  of  the  British  army, 
who  was  deeply  versed  in  every  branch 
of  military  junsprudence,  form  a  part 
of  the  military  code  of  this  presidency, 
sec.  20,  art.  108,  p.  143,  wherein  the 
practice  now  adverted  to  is,  without  re- 
servation or  qualification,  declared  to 
be  contrary  to  the  principles  of  justice ; 
and  in  a  subsequent  case  which  occurred 
in  this  army,  the  proceedings  were  on 
the  same  grounds  set  aside  by  the 
then  commander  in  chief  in  the  year 
1816.  With  these  precedents,  there- 
fore, before  me,  I  cannot  give  effect  to 
the  prese^it  sentence,  passed  under 
the  invalidating  circumstances  before 

referred  to.     Ensign  has  thoB 

narrowly  escaped  the  loss  of  his  com- 
mission, and  I  trust  that  the  lament> 
able  position  to  which  his  acts  of 
insobriety  had  reduced  him,  will  en- 
sure a  lasting  reformation  in  his 
conduct" 
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competence,  or  from  the  possible  bias  of  the'  person  employed  Pxwantioiuin 
to  interpret.     The  interpreter  should  render  the  very  words  *^**'^'*»**°«- 
as  closely  as  possible,  and  not  run  the  risk  of  obscuring  the 
proper  force  of  an  expression  by  attempting  to  give  the  cor- 
responding idiom,  as  the  court  may  call  upon  him  to  explain 
any  part  of  his  translation,  or  refer  to  a  second  interpreter, 
if  they  shoidd  entertain  any  doubt,  or  be  desirous  of  further 
information.     Upon  a  question  being  raised  as  to  the  pre- 
cise meaning  of  the  words  used  by  a  witness,  they  should 
instantly  be  taken  down  in  the  equivalent  Boman  character, 
when  the  language  has  a  peculiar  alphabet^  or,  as  near  the 
sound  as  may  be,  when  it  is  not  a  written  language.  (3)    A  The  oonrt 
party  to  the  trial  is  at  liberty  to  request  the  presence  and  oncMMM    ^ 
assistance  of  a  private  interpreter,  and  may  urge  upon  the  wiSariewio 
court  the  propriety  of  hearing  his  version  of  the  precise  administration 
meaning  of  the  witness's  words,  or  an  illustration  on  his 
part  of  any  phrase  which  will  admit  of  a  second  construction 
being  put  upon  it ;  and  the  court,  according  to  the  circum- 
stances of  the  particular  case  before  them,  would  decide  on 
an  application  of  this  nature,  neither  allowing  imnecessary 
interruption  on  the  one  hand,  nor  obstructing  the  accurate 
investigation  of  justice  on  the  other. 

480.  "  The  proceedings  "  is  the  name  applied  to  the  *=■  pboceed. 
official  minutes  or  record  of  the  proceedings  (1)  of  all  courts  recorded  noder 
martial.     They  are  reduced  to  writing  by  the  officiating  tendenoeof 
judge  advocate  [§466]  on  general,  and  by  the  president  or 
a  member    under  his    superintendence,    on    other  courts 
martial.    When  the  judge  advocate  is  called  as  a  witness 
for  the  defence,  the  minute  of  his  examination  is  written  by 
the  president.    The  object  of  this  report  of  the  proceedings 
is  that  the  superior  authority  may  be  aware  of  everything 
bearing  on  the  trial  which  has  become  known  or  has  taken 
place  in  open  court.    The  judge  advocate  is  responsible  to 
the  judge  advocate  general  for  a  proper  record  of  the  pro- 
ceedings, (2)  and  more  especially  as  respects  the  proper 
form.    He  is  also  more  immediately  responsible  for  accuracy 
and  exactness  to  the  court,  who  attest  the  truth  of  the 

(3)  There  are  other  cases  where  it  present  no  difficulty  on  the  spot,  may 

iroold  be  desirable  to  retain  the  origi-  yet  be  wholly  unintelligible  to  the  con- 

nal  in  the  proceedings,  bnt  it  should  in  firming  authority, 
no  case  be  allowed  to  remain  without        (1)  A.W.167f  158, 160. 
a  translation,  as  many  words  which        (2)  Q.R.AppJl,10e. 
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proceedings  by  the  signature  of  the  president.  Not  only  is 
the  evidence  taken  down  by  way  of  question  and  answer,  (3) 
and  the  judgment  recorded,  but  all  questions  rejected  by  the 
court,  and  all  incidental  transactions,  are  noted  on  the  face 
of  the  proceedings.  The  questions,  whether  answered  or  not, 
are  to  be  numbered  throughout  in  a  single  consecutive 
series,  (4)  beginning  at  the  proffer  of  the  chaUenge.  (5) 
In  like  manner  every  communication  which  may  be  re- 
ceived, after  being  read  in  open  court,  is  entered  on  the 
proceedings.  (6) 

481.  The  names  of  the  members  are  registered  in  the 
proceedings  according  to  seniority,  and  the  regiment  of 
each  is  invariably  to  be  annexed  to  his  name,  and,  if  on  the 
staff,  his  rank  and  situation  are  to  be  distinctly  stated. 
In  the  event  of  the  promotion  of  any  member  during 
the  course  of  the  trial,  changing  his  position  in  respect 
to  any  other  member  of  the  court,  it  is  noted  on  the 
proceedings. [§491]  The  name  and  rank  of  the  judge  advo- 
cate is  in  like  manner  to  be  added  after  those  of  the  members. 
In  the  case  of  the  secession  of  a  member,  [§  526]  or  the 
absence  of  the  prosecutor,  prisoner,  or  a  witness  under  ex- 
amination, it  is  noted  on  the  face  of  this  record,  and  the 
cause,  when  susceptible  of  proof,  is  shown  by  evidence ;  if 


(3)  It  wBa  fonnerly  not  uniuiaal, 
although  the  examination  of  the  wit- 
ness had  been  conducted  by  a  series  of 
questions,  [§  954]  for  the  evidence  to 
be  entered  on  the  proceedings  as  a 
continuous  narrative.  The  regulation 
which  required  the  evidence  to  be 
taken  as  nearly  as  possible  in  the 
woids  of  the  witness  was  calculated  in 
a  great  measure  to  put  an  end  to  this 
practice ;  but  now  it  would  be  inconsis- 
tent with  the  Queen's  Begulations,  as 
the  form  in  the  Appendix  requires  the 
examination  of  witnesses  to  be  entered 
on  the  proceedings  in  the  form  of  ques- 
tion and  answer. 

Adherence  to  this  regulation  may 
possibly  occasion  the  writing^  of  a  few 
additional  words,  but  experience  has 
shown  that  it  is  a  saving  of  time  and 
trouble  in  the  long  run ;  and,  even  if  it 
were  not  so,  it  avoids  the  inconvenience 
of  repiesenting  the  witness's  evidence 
as  his  spontaneous  recollection,  instead 
of  as  answers  to  the  questions,  and  this 
specially  if  they  assumed  the  form 


of  leading  questions — ^would  be  open 
to  the  objection  of  being  calculated 
to  give  the  confirming  authority  an 
untrue  impression  of  uie  actual  pro- 
ceedings. 

(4)  Q.R.  App.B(l). 

(5)  Trial  of  Ensign  Cullen,  Q.  1. 

(6)  At  the  trial  of  Lieut.  Colonel 
Crawley  the  prosecutor  "wished  to  lay 
a  letter  before  the  knowledge  of  the 
members  of  the  court,  but  at  the  same 
time  to  request  that  it  may  not  be 
entered  on  the  proceedings."  (THa/, 
p.  66.)  The  court  decided,  in  accord- 
ance with  the  custom  of  courts  martiai, 
"  that  the  letter  handed  in  by  the  pro- 
secutor should  be  read  and  attachra  to 
the  proceedings"  (j>affe  67).  On  a 
subsequent  occasion  the  court  adhered 
to  its  decision  "  to  decline  to  receive 
any  communication  which  is  not  to  be 
read  and  appended  to  the  proceedings'* 
(page  89) ;  and  there  can  be  no  doubt 
that  every  court  martial  is  bound  to 
follow  their  example. 
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arising  from  illness,  by  the  evidence  of  a  medical  officer ; 
or,  if  the  subject  of  enquiry  be  a  civilian,  by  sufficient 
medical  testimony. 

482.  Not  only  is  care  to  be  taken  that  the  minutes  of  the  Pzooeedings, 
proceedings  of  all  courts  martial  be  fairly  and  accurately    ®'^"**     • 
recorded,  but  the  Queen's  Begulations(7)  further  point  out 

that  this  must  be  done  in  ^  a  clear  and  legible  hand,  without 

erasures.     When  interlineations,  which  should  be  avoided  as 

much  as  possible,  are  necessarily  made,  they  are  to  be  verified 

by  the  president's  initials.      The  pages  are  to  be  numbered,  uidmade  np; 

and  the  sheets  are  to  be  Beistened  together.  (8)    Care  is  to 

be  taken  that  sufficient  space,  at  least  half  a  page,  is  left, 

immediately  below  the  signature  of  the  president,  for  the 

signature  and  remarks  of  the  confirming  authority.     The 

station  and  date  to   be  added  in  all  cases."    When  the 

minutes  which  the  judge  advocate  has  made  in  court  require 

to  be  copied,  the  fair  copy  ought  to  be  made  from  day  to  day 

in  the  intervals  between  the  adjournments  of  the  court  and 

its  re-assembly  next  morning ;  and  it  is  obvious  that  this 

duty  would  be  more  especially  imperative  in  the  case  of  a 

shorthand  writer  being  sworn  to  take  the  evidence. 

483.  The  proceedings  remain  in  the  custody  of  the  offi-  maytienferrad 
elating  judge  advocate,  who  may  not  part  with  them  even  SSw!*^*^*** 
momentarily  during  an  adjournment ;  but  if  either  the  pro- 
secutor or  the  prisoner  apply  for,  and  obtain,  the  permission 

of  the  court,  they  may  be  allowed  to  have  access  to  them 
out  of  court,  ^^  subject  to  such  conditions  of  security  as  the 
officiating  judge  advocate  might  desire,  and  the  court  might 
think  fit  to  impose."  (9) 

^7)  QJt^pp.A,9.  The  general  rega-  [witness],  then  the  prisoner  and  the 
lations  (Edit.  1837,  p.  247)  explained  coort,  whether  they  were  satisfied  with 
that  the  president  was  held  strictly  it  as  expressing  the  meaning  of  the  de- 
responsible  for  this: — ^bat  it  is  the  ponent. — GrMe,TL,  164. 
doty  of  any  member,  observing  an  in-  (8)  When  the  proceedings  exceed  a 
accozacy  or  omission,  to  call  attention  single  sheet  of  foolscap  or  four  pages, 
to  it — and,  if  there  should  be  a  differ-  or  when  the  printed  forms  (W.O. 
ence  of  opinion  on  this  point,  it  is  re-  Form  642)  are  used,  it  is  found  more 
fened  as  other  incidental  questions  to  convenient  to  use  half  sheets  of  fools- 
the  decision  of  the  court.  The  cor-  cap  with  a  quarter  margin.  The 
rection  of  his  deposition  by  a  witness  fastening  should  be  passed  through 
under  examination  is  spoken  of  under  pieces  of  cardboard  or  parchment  on 
that  head.  [$9^0]  the  outer  pages,  whenever  the  pro- 
It  appears  that  it  used  to  be  the  ceedings  are  voluminous,  in  order  to 
custom  for  the  judge  advocate  to  read  protect  the  paper  from  being  worn  or 
the  examination  of  a  witness  as  taken  torn. 
down,  and  "  to  ask  first  the  evidence  (9)  JJLO.  12th  Karch,  1867. 
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prooeedixigB  In 
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theoonflrmtog 
aathoiity, 


and  when 
promidgated, 
oazefnlhr 
ratalned  in  the 
office  of  the 
judge  adTocate 
general. 


484.  The  proceedings  are  made  up  separately  (10)  upon 
each  new  trial,  and  authenticated  at  the  end  by  the  signature 
of  the  president,  immediately  following  the  date  of  signature, 
and  followed  by  the  countersignature  of  the  judge  advocate. 
Proceedings  have  in  certain  cases  been  prepared  and  signed 
in  duplicate  or  triplicate,  and  the  confirmation  of  such 
duplicate  proceedings  is  legal  if  the  proceedings  were  origin- 
ally drawn  in  duplicate.  If  the  additional  copies  of  the 
proceedings  were  not  signed  in  the  first  instance,  the  court 
maybe  assembled  for  the  president  to  sign  the  duplicate,(l) 
and  it  then  takes  the  place  of  the  original,  which  may  have 
been  lost. 

485.  The  judge  advocate  on  general  courts  martial  at 
home  transmits  the  proceedings  to  the  judge  advocate  general 
in  London,  when  the  prisoner  belongs  to  Her  Majesty's  land 
forces,  in  order  to  being  laid  before  the  sovereign ;  and 
abroad  they  are  in  like  manner  to  be  transmitted  to  him 
after  having  been  finally  disposed  of  by  the  confirming 
authority.  (2)  The  proceedings  of  general  courts  martial, 
held  abroad,  (except  in  India,  and  in  any  army  where  from 
time  to  time  the  like  full  powers  (3)  may  be  given  to  the 
general  commanding  in  chief),  are  also  transmitted  to  the 
judge  advocate  general,  in  order  that  he  may  lay  them 
before  the  Queen,  in  all  cases  where  officers  are  adjudged 
to  suffer  death,  or  penal  servitude,  or  to  be  cashiered,  dis- 
charged or  dismissed  ;  and  in  other  cases  where  the  general 
officer  may  think  proper  to  suspend  the  execution  of  any 
sentence.  (3) 

486.  The  proceedings  of  general  courts  martial,  whether 
confirmed  by  the  Queen,  or  by  officers  commanding  abroad, 
are  carefully  preserved  in  the  office  of  the  judge  advocate 
general  in  London.  (4)  The  proceedings  of  district  or 
garrison  courts  martial,  after  they  have  been  confirmed  and 
promulgated,  are  forwarded  by  the  president,  or  on  home 


(10)  Q.R.App.A,l. 

(1)  J.A.G.  6th  March,  1867.  In 
the  eyent  of  the  loss  of  the  proceedings 
dnriDg  the  adjonmnient  and  before  the 
completion  of  the  trial,  it  may  be  re- 
commenced de  now.  See  §  748,  for  the 
case  of  proceedings  lost  after  confirma- 
tion. 

(2)  A.W.157.    Q.R.App.A,22. 


(8)  A.W.123,  167.   Warrants,  Ap- 
pendix n.,  ni..  IV. 

(4)  All  proceedings  of  conrts  mar- 
tial transmitted  to  the  judge  advocate 
general,  whether  before  or  after  pro- 
mnlgation,  are  to  be  accompanied  by  a 
*  covering  letter  specifying  the  nature  of 
the  contents. — Q.BApp.A,25. 
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service,  by  the  deputy  judge  advocate  to  the  judge  advocate 
general's  office,  (5)  and  are  there  preserved  for  three  years. 
The   original  proceedings  of  regimental  and   detachment  Begimentai 
courts  martial  are  kept  by  the  corps  for  one  year  from  the  S^^^**^ 
expiration  of  the  imprisonment,  or  if  none  awarded,  from  *^^*^' 
the  date  of  trial.  (6) 

487.  When  a  general  or  district  court  martial,  before  Bxoeptionin 
which  a  soldier  may  be  brought,  on  the  report  of  the  court  Si^^fo?  ^^^^ 
of  enquiry  that  his  maiming  or  mutilation  was  the  efiFect  of  ILd*toSS?SSty 
design,  the  proceedings  are  sent  through  the  judge  advocate  **'  ^*^* 
general,  the  commander  in  chief,  an^  the  secretary  of  state 

for  war,  to  the  commissioners  of  Chelsea  Hospital,  in  order 
that  they  may,  when  the  case  comes  before  them,  have  the 
best  means  of  arriving  at  a  just  decision,  either  to  grant  or 
withhold  a  pension.  (7) 

488.  The  charges,  findings,  and   sentences   of  all  courts  prooeedings  of 
martial  are  entered  in  the  regimental  court  martial  book.  (6)  ^teraun  the 
Certified  copies   of  the  charges,  finding  and  sentences  of  b^!°*** 
courts  martial,  are,  in  like  manner,  entered  in  the  officers' 

court  martial  book.  (8) 

489.  The  articles  of  war  provide  that  every  person  tried  party  tried  by 
by  a  general,  district,   or  garrison  court   martial,  or  any  !^trictmnrts 
person  on  his  behalf,  is  entitled,  on  demand  made  within  enutiedtooopy. 
three  years  from  the  date  of  the  final  decision  on  the  pro- 
ceedings, to  a  copy  of  the  proceedings  and  sentence  (paying 

for  the  same  at  the  rate  of  fourpence  per  folio  of  seventy-two 
words),  whether  such  sentence  shall  be  approved  or  not,  as 
soon  after  the  receipt  of  the  proceedings  at  the  office  of  the 
judge  advocate  general  as  such  copy  can  conveniently  be 
supplied.  (9)    These  provisions  do  not  extend  to  copies  of  q^^^  of 
the   proceedings  of  regimental   courts  martial,   but,  as  a  STl^toStai 
matter  of  fairness,  and  when  reasonable  grounds  are  shown,  SJ^y??^ 
they  are  nevertheless  given  upon  application  of  the  person  Ses^e?^ 
tried,  and  the  payment  of  the  expense. 

(5)  Q.BApp.A,24.     A.W.167.   See    tended  to  district  and  garrison  courts 
{  303.  martial  when  transferred  to  the  articles 

(6)  Q.R6L23,p.41.  of  war. 

(7)  A.W.82.  It  is  understood  that  a  copy  of  a 
(S)  Q.B.^.23^.40.  part  of  the  proceedings  will  in  like 
(9)  A.W.158.     This  piOTision  was    manner  be  famished  horn  the  judge 

contained  in   the   mutiny   act  until    advocate  general's  office  on  a  request 
1860.    It  was  for  the  first  time  ex-    to  that  effect. 
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ASSEMBLY  OF  THE  GOUBT   AND   INCIDENTS  ON  ASSEMBLING; 

CHALLENGES. 

490.  The  officers  appointed  to  serve  on  the  court 
martial  assemble  according  to  order,  [§427]  together 
with  any  others  who  may  have  been  directed  to  be  "in 
waiting"  in  order  to  prevent  delay  in  the  event  of  any 
officer  failing  to  attend,  or  to  replace  any  officer  in  respect 
of  whom  a  challenge  may  be  allowed.  The  regulations 
of  1873  lay  down  a  rule  as  to  the  dress  of  officers  attending 
courts  martial: — general,  in  review-order;  district  or  garrison, 
in  marching'-order ;  and  regimental,  in  dnrUlrorder.  (!) 
The  officiating  judge  advocate  takes  care  [§466]  that  accom- 
modation for  the  court  and  parties  to  the  trial  has  been  pro- 
vided at  the  time  named  for  the  assembly  of  the  court.  [§  523] 
"All  official  books  and  orders  having  reference  to  courts 
martial  are  to  be  laid  before  every  court  when  sitting."  (2) 
The  provost  marshal,  his  deputy,  or  orderly  non-conmiissioned 
officers  detailed  for  this  duty,  are  previously  placed  under 
the  orders  of  the  officiating  judge  advocate  for  summoning 
witnesses,  giving  notice  to  the  members  of  time  of  meeting, 
and  generally  for  giving  such  attendance  as  may  be  required. 
Upon  the  trial  of  an  officer  it  is  usual  for  an  orderly  officer 
to  be  in  attendance  on  the  court  during  its  sitting.  If  there 
is  no  provost  marshal  guard,  a  guard  or  sentries,  as  may  be 
necessary,  are  furnished,  and  receive  orders  from  the  judge 
advocate. 

491.  The  presence  of  the  requisite  number  of  officers 
[§14,  626]  having  been  ascertained,  the  president,  who 
must  in  all  cases  be  a  combatant  officer,  [§  15]  takes  his  seat 
at  the  head  of  the   table,  and  the  judge  advocate   calls 


(1)  Q.K.S.12,jB.l4.  This  and  the 
following  chapters  more  paiticularlj 
refer  to  trials  of  prisoners  by  general 
courts  martial ;  but  the  form  of  pro- 
cedure in  all  courts  martial  is  essen- 
tiaUj  the  same,  and,  where  not  obyious, 


attention  is  drawn  to  the  necessary 
modifications  on  trials  of  appeal  firom 
regimental  courts  of  enquiry,  and  in 
the  procedure,  of  minor  courts. 

(2)  a.R.5.6,/?.67.  See  Q.R.5'.7,p.23. 
and  before  §  462. 
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over  the  names  of  the  members,  who  "  take  their  seats  ac- 
cording to  rank,"  (3)  alternately  to  the  right  and  left,  offi- 
cers of  the  regimental  staff,  or  of  the  civil  departments, 
sitting  and  voting  by  seniority,  according  to  their  relative 
rank.  (4)    If  the  promotion  of  a  m€?mber  makes  a  change  in  except  when 
his  relative  position  during  the  progress  of  the  trial,  he  l^^S^er 
takes  his  seat  and  votes  according  to  his  rank,  unless  he  be-  ^  p**^^*"*- 
comes  senior  to  the  president.     In  that  case,  the  officer  who 
has  been  appointed  and  sworn  as  president  continues  to  per- 
form the    duties,   and   complies  with   the   article   of  war 
[A.W.162]  as  to  taking  the  votes  of  the  court,  beginning 
by  that  of  the  youngest  member,  notwithstanding  a  member 
has  become  senior  to  himself.     After  any  preliminary  busi- 
ness has  been  disposed  of,  the  court  is  proclaimed  open  The  court  open*.. 
[§  454]  by  the  provost  marshal,  sometimes  by  an  officer  or 
by  an  orderly  serjeant  who  is  in  attendance.    The  prisoner  is 
brought  in  under  escort;  [§473]  the  prosecutor  and  witnesses 
appear  in  court,  but  all  persons  withdraw  from  time  to  time 
when  it  is  cleared  by  order  of  the  president,  for  deliberation 
or  upon  any  incidental  discussion. 

492.  The  seat  and  table  of  the  judge  advocate  is  at  the  Place  of  the 


right  of  the  president.  (5)    When  requisite,  accommodation  andpitiesto* 

was  usually  afforded  for  the  prosecutor,  on  the  left,  and  for 

the  prisoner  or  his  friend,  opposite  to  the  president.    At  the  AmuiKemeBt« 


court  martial  upon  Lt.  Colonel  Crawley  in  1863,  a  different  AWenhcA 
arrangement  was  adopted.     The  judge  advocate's  table  was         °^ 
placed  at  the  right  of  the  president,  and  the  members  sat 
along  the  two  longer  sides  of  the  table  as  usual ;  but  the 
prosecutor's  table  was  placed  to  the  right  of  the  table,  and  PrxMecntor. 
that  for  the  prisoner  (6)  and  his  "  friends  "  opposite,  on  the  Prisoner. 
other  side  of  the  room.     The  witnesses,  after  being  sworn,  witness. 
instead  of  remaining  near  the  president,  went  to  the  place 
usually  occupied  by  the  prisoner  at  the  foot  of  the  table 
opposite  to  him.    Accommodation  was  provided  for  reporters 
for  the  press  behind  the  witness,  and  the  court  when  neces-  Reporters, 
sary,  withdrew  to  an  adjoining  room  instead  of  "  clearing  withdrawing 
the   court."     As  these   arrangements  were  made   after  a 

(3)  A.W.162.  other  cases  when  from  his  illness,  or 

(4)  R.W.]11.  agitation,  the  length  of  the  trial,  the 

(5)  Q.R.771^.  heat  of  the  climate,  or  other  circum* 

(6)  The  prisoner  is  allowed  a  seat,  stances,  the  court  may  think  proper  to 
always  in  the  case  of  an  officer,  and  in  order  it. 

p2 


212 


§493 


INCIDENTS  ON  ASSEMBLING. 


WARRAinrs  and 
Orders  bsad. 


Goneral  oonzt 
martiaL 


District  OT 
garrison 
court  martiaL 


Regimental  or 
detachment 
court  martial. 


Hatter  of 
enquiry  bronght 
before  the 
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conference  of  the  commander  in  chief  and  the  secretary  of 
state  for  war,  and  were  found  to  be  very  convenient,  they 
may  serve  as  a  precedent  in  any  case  where  similar  arrange- 
ments may  be  desirable. 

493.  When  the  court  is  assembled  by  virtue  of  a  special 
warrant  under  the  sign  manual,  it  is  read  by  the  judge 
advocate  general  or  his  deputy.  At  other  trials  by  general 
courts  martial  the  order  for  the  assembling  of  the  court  is  read, 
and  also  the  warrants  of  the  president  and  judge  advocate, 
as  now  required  by  the  regulations ;  (7)  and  in  these  war- 
rants the  authority  under  which  they  are  issued,  either  a 
warrant  under  the  sign  manual,  or  the  warrant  of  a  com- 
mander in  chief  duly  authorized  to  delegate  such  authority, 
is  invariably  referred  to.  In  the  case  of  a  district  or 
garrison  court  martial,  the  order  assembling  the  court  and 
appointing  the  president  is  read,  and  it  is  moreover  neces- 
sary in  those  cases  where  the  court  is  assembled  by  any 
officers  other  than  those  authorized  under  the  sign  manual, 
and  where  the  existence  of  a  sufficient  warrant  cannot  be 
presumed  as  a  matter  of  course,  that  it  be  made  appear,  in 
some  shape  or  other,  that  the  officer  convening  it  has  been 
duly  authorized : — a  notification  to  that  effect  may  be  made 
in  public  orders,  or  the  warrant,  or  a  copy,  may  be  laid 
before  the  court.  Officers  commanding  regiments  and  de- 
tachments are  empowered  to  assemble  regimental  and  de- 
tachment courts  martial  without  other  authority  than  the 
articles  of  war. 

494.  When  not  specified  in  the  order  for  the  assembly  of 
the  court  or  in  the  president's  warrant  (which,  it  may  be 
observed,  [§  273]  is  no  longer  the  practice),  it  is  proper  at 
this  stage  of  the  proceedings  to  read  either  the  charge 
signed  by  the  convening  officer  himself,  or  "  by  order "  by 
an  officer  of  the  head  quarter,  brigade  or  regimental  staff, 
according  as  it  may  be  a  general,  district,  or  regimental 
court  martial ;  or  the  authority  for  a  prisoner  being  tried  on 
the  charges  preferred  against  hin^ ;  or  for  the  court  entering 
on  any  other  enquiry,  as  the  case  may  be,  and  the  court 

(7)   See   Fonh,    Q.R.  App.    B,(l)  fallen  into  disuse  before  tlie  new  form 

{{  273].    The  custom  of  i^iDg  or  of  warrant  omitted  the  words  which 

aying  before  the  court  the  warrant  (or  seem  to  hare  originally  contemplated 

a  certified  copy)  giTing  authority  for  this  formality, 
the  convening  had  for  the  most  part 
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thuB  has  formally  brought  before  it  the  Tnatter  touching 
which  they  are  about  to  swear  that  they  will  duly  administer 
justice. 

495.  After  reading  the  orders   for  the  assembly  of  the  After  the 
court  and  the  trial  of  the  prisoner,  and  the  warrants  of  the  ozdenare^^, 
president  and  judge  advocate,  when  they  are  appointed  by 
warrant,  and  not  in  orders,  the  names  of  the  president  and 

the  other  officers  appointed  to  serve  on  the  trial  are  read  over  and  the 

,,.  n   ^  »  y       m  •.!_•      members  have 

m  the  beannfi:  of  the  prisoner,  each  officer  answering:  to  his  anawered  to 

__    ^       ._        ^         __   ,'-  .    ,     ,  1      XI        their  namee, 

name.     The  president  at  all  (8)  courts  martial  then  asks  the  the  challenge 

.    .  is  proffered 

prisoner,  (9)  or  if  several  are  tried  together  asks  each  one  sepa-  to  the 
rately,  Do  you  object  to  be  tried  by  me  as  president  or  by 
any  of  the  officers,  whose  names  you  have  heard  read  over  ? 

496.  A  prisoner  cannot  challenge  the  court  generaUy : —  Theprimner 
until  sworn  in,  it  is  not  competent  to  decide  upon  questions  indivMa^j 
in  the  nature  of  pleas  in  bar  of  trial.     Nor  can  a  prisoner  challenge  the 
challenge  the  whole  of  the  members  collectively,  but  he  has  of  thecouru 
a  legal  right  to  object  to  every  individual  member  com- 
posing  the   court.     The  prisoner  also   may  object  to  the 
composition  of  the  court,  [§  18-29,  304]  for  defect  in  rank,  or 
otherwise. 

497.  Should  the   prisoner   object  to   the   president,  the  5^^^^^ 
objection  to  him  is  made,  and,  together  with  the  evidence,  ^^^^ 
recorded  on  the  proceedings,  in  the  same  manner  as  on  the  »a«iority: 
challenge  of  any  other  member.  (10)     It  cannot  however  in 

like  manner  be  disposed  of  by  the  court,  except  when  it  is 
disallowed  by  two-thirds  at  least  of  the  other  officers 
appointed  to  form  the  court.  When  a  larger  minority  than 
one-third  desire  to  refer  it,  or  when  the  objection  appears 
well  founded,  it  is  referred  to  the  decision  of  the  authority 
by  whom  the  president  was  appointed,  the  court  separating 

(S)  See  question  bj  president.  Q.R.  as  the  provisions  of  the  mutiny  act 

App.  B,(l).  extend  only  to  the  trial  of  prisoners, 

(9)  Qualified  challenges,   both    by  and  in  no  way  aflbct  the  previously 

the  prisoner  and  by  the  judge  advo-  established  custom  of  allowing  chal- 

cate  or  prosecutor  on  the  part  of  the  lenges  on  the  part  of  either  party  to 

crown,   were  formerly  allowed.     As  the  appeal. 

the  mutiny  act  now  expressly  provides        (10)  There  is  no  order  for  the  presi- 

for  the  exercise  of  the  right  of  chal-  dent  to  withdraw,  but  he  is  at  liberty 

lenge  by  the  prisoner,  and  does  not  to  adopt  this  course.    On  the  trial  of 

mention  chaUenges  on  the  part  of  the  Private  James  Keilly,  d3rd  Regiment, 

crown,  it  is  a  question  how  far  these  at  Dublin,  16th  June,  1866,  he  ob- 

last  may  be  admissible.  jected  to  the  president.     The  prisoner 

With  respect  to  challenges  on  an  having  stated  his  objection,  *'  the  pre- 

appeal  £rom  a  regimental  court  of  en-  sident  retires  and  the  court  is  dosed." 

qouy,  there  is  not  the  same  difficulty,  — Proceedings  0/  Trial, 
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of  any  other 
member, 
decided  by 
the  remainder 
of  the  court. 


Coune  adopted 
when  two  or 
more  oflScera  are 
challenged. 


The  place  of 
offlceni  who  are 
set  aside, 


supplied  I7 
other  offlcen. 


who  are  subject 
to  challenge. 


Challenges 
peremptory 
unknown,  the 


for  that  purpose.  (1)  No  steps  are  taken  with  respect  to  a 
challenge  of  any  other  officer,  so  long  as  an  objection  to  the 
president  has  not  been  disposed  of.  If  the  prisoner  objects 
to  any  officer  other  than  the  president,  the  objection  is 
decided  by  the  president  and  the  other  officers  appointed  to 
form  the  court.  When  their  votes  are  equally  divided,  the 
decision  is  given  in  &vour  of  the  challenge  being  allowed. 
Where  a  prisoner  challenges  more  than  one  officer,  he  is 
required  to  state  his  objections  to  each  of  them  separately, 
and  in  the  order  of  their  rank,  and  the  objections  are  con- 
sidered one  by  one,  and  the  decision  made  known  before 
entering  upon  another.  (2) 

498.  When  the  whole  of  the  objections  have  been  gone 
through  by  the  court,  the  officers,  in  respect  of  whom 
challenges  may  have  been  allowed,  are  replaced  at  once 
from  the  officers  in  waiting.  When  no  officers  have  been 
put  in  orders  for  this  purpose  or  an  insufficient  number, 
further  proceedings  must  be  suspended  until  officers  are 
obtained  to  make  up  the  number  of  which  the  court  may 
have  been  originally  composed.  Should  any  inconvenience 
attend  the  supplying  of  the  vacancies,  if  the  legal  mini- 
mum still  remain,  it  rests  with  the  superior  authority 
to  dispense  with  the  swearing  in  of  the  additional  num- 
ber. [§14,  526] 

499.  Should  a  fresh  president  be  appointed  he  is  of 
course  subject  to  challenge,  as  are  also  the  officers  who 
may  supply  the  place  of  those  in  respect  of  whom  objec- 
tions may  have  been  allowed  by  the  court :  (3)  the  judge 
advocate,  as  before  observed,  [§465]  is  in  no  case 
challengeable. 

500.  Peremptory  challenges,  or  challenges  "  without 
showing  of  any  cause,"  are  not  known  to  courts  martial ; 


(1)  A.W.162.  These  proTisions  ap- 
ply to  every  description  of  court  mar- 
tial, and  were  fint  inserted  in  the 
mutiny  act  of  1847,  which  fixed  what 
had  gradually  hecome  the  prevailing 
practice  of  the  service. 

(2)  There  is  no  express  regulation 
on  this  subject,  but  the  form  appended 
by  the  writer  to  former  editions  of  this 
work  has  been  embodied  in  the  new 
issue  of  the  Queen's  Regulations,  which 
may  therefore  be  taken  to  sanction  the 


course  here  suggested.  When  several 
ofi&cers  are  challenged,  the  above  had 
been  the  general  practice. — It  appears 
to  be  calculated  to  obviate  inconveni- 
ences in  every  case,  and  some  expedient 
of  the  kind  must  necessarily  be  resorted 
to,  in  the  event  t)f  eveiy  member  being 
chaUenged,  an  incident  which  has  oc- 
curred, and  on  more  than  one  occa- 
sion. 

(8)  A.W.162. 
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the  prisoner  must  in  every  case  state  his  objection,  which  prisoner  is 
together  with  the  statement  of  any  witnesses,  is  entered  on  state  his 
the  minutes  of  the  court,  as  other  parts  of  the  proceedings,  which  is  lUso 
The  cause  of  exception  having  been  detailed  and  a  reply  or  thence  of  the 
explanation  offered,  if.  the  case  admits  of  it,  and  that  also 
having  been  entered  on  the  face  of  the  proceedings,  the  How  disposed 
court  is  cleared,  and  the  other  officers  proceed  to  deliberate 
and  decide  on  the  assigned  cause  of  exception.     The  court, 
it  may  be  observed,  must  decide  on  the  assertion  of  the 
party  challenging,  of  the  officer  challenged,  and  of  the 
witnesses  examined  ;  for  it  has  no  authority  to  receive  evi- 
dence on  oath,  before  the  administration  of  the  prescribed 
oath  to  the  members.     The  better  practice  of  the  service 
has  prevailed,  and  it  has  become  the  established  custom  for 
the  member,  in  respect  to  whom  the  objection  has  been 
made,  to  withdraw  on  the  clearing  of  the  court.     In  general, 
an  officer,  objected  to  on  the  score  of  prejudice  or  malice, 
requests  permission  to  withdraw  altogether,  and  the  court 
ordinarily  f^els  disposed  to  assent,  when  it  can  do  so  con- 
sistently :  Sir  Edward  Blackstone  has  well  remarked,  that 
upon  challenges  for  cause  shown,  if  the   reason  assigned 
prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare 
questioning  his  indifference  may  provoke  resentment.  (4) 

501  •  The  other  officers  having  come  to  a  decision  as  to  nedsiimMto 
the  allowance  of  the  challenge,  and  the  officer  whose  case  ^SmS 
has  been  imder  consideration  being  aware  of  the  result, 
the  parties  are  called  into  court  and  the  public  is  admitted. 
The  decision  is  then  made  known  in  open  court,  and  the 
officer  objected  to  either  retains  his  seat,  or  else,  except  in 
the  case  of  an  exception  to  the  president  not  being  dis- 
allowed, [§497]  is  set  aside  in  order  to  being  replaced,  as 
above  pointed  out,  by  some  other  officer. 

502.  Challenges  to  particular  jurors  have  been  reduced  caose  ot 
by  lawyers  to  four  heads :  propter  honoris  respectum ; 
propter  defectum ;  propter  affectum ;  and  propter  deldctum. 
No  question,  connected  with  the  first  class,  can  arise  for 
consideration  by  a  court  martial,  and  it  would  be  difficult  to 
imagine  a  case  to  be  classed  under  the  fourth.  It  is  possible, 
however  improbable,  that  challenges  may  arise,  depending 

(4)  4  Commentaries,  368. 


made 
openooort. 
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defect  in  rank ; 


defoot  fran 
inexperlenoe  ; 


prejadioe 
mftMoe. 


Frincipftl 
canaeBOf 
challenge  of 
jxaon ;  jfropter 

mffectum. 


may  apply  in 
most  cases  of 
conrte  martial ; 


on  the  second  class ;  as  if,  by  inadvertence,  an  officer,  under 
the  degree  of  captain,  were  about  to  take  the  oaths  and  pro- 
ceed  to  the  trial  of  a  field  officer;  or,  on  a  general  court 
martial,  an  officer  who  had  not  held  a  commission  for  three 
years,  or  if  a  young  officer  were  nomii\^ated  a  member  of  any 
other  court  martial,  without  having  previously  attended  the 
proceedings  of  courts  martial.  (5) 

503.  The  most  frequent  causes  of  challenge, — or  rather 
the  least  infrequent, — fall  under  the  third  head ; — ^for  su»-  . 
picion  of  prejudice  or  malice.  It  is  unnecessary,  even  were 
it  possible,  to  enter  with  minuteness  on  this  subject.  The 
grounds  of  challenge  are  necessarily  the  same  in  all  courts, 
but  they  depend  entirely  on  the  facts  of  the  particular  case 
and  the  view  the  court  may  take  of  them.  Each  cause  of 
prejudice  must  vary  in  complexion  and  degree,  and  can  only 
be  decided  by  the  opinion  of  the  members  of  the  court 
martial,  in  whose  breast  it  is  to  distinguish  that  degree  of 
prejudice  or  malice  which  may  justify  the  olgection  to  a 
particular  member. 

504.  According  to  Blackstone,  pri/ndpal  challenges  of 
jurors  challenged  for  suspicion  of  bias,  or  partiality,  are, 
"where  the  cause  assigned   carries  with  it,  pri/md  /(ide, 
evident  marks  of  suspicion,  either  of  malice  or  favour ;  as, 
that  a  juror  is  of  kin  to  either  party  within  the  ninth  degree; 
that  he  has  an  interest  in  the  cause ;  that  there  is  an  action 
depending  between  him  and  the  party ;  that  he  has  taken 
money  for  his  verdict ;  that  he  has  fonnerly  been  a  juror  in 
the  same  cause ;  that  he  is  the  party's  master,  servant,  coun- 
sellor, steward,  or  attorney,  or  of  the  same  society  or  corpora- 
tion with  him :  all  these  are  principal  causes  of  challenge, 
which,  if  true,  cannot  be  overruled ;  for  jurors  must  be  (xmni 
exceptUme  7riajore8.^\6)     Now,  the  greater  part  of  these 
causes  of  principal  challenge  may  arise  on  courts  martial ; 
and  it  cannot  be  questioned  that  it  is  equally  necessary  as 
on  juries,  that  members  of  a  court  martial  should  be  omni 
exoeptione  majorea.     Still,  however,  it  must  be  borne  in 
mind,  that  there  is  not  an  equal  facility  of  replacing  a  mem- 
ber of  a  court  martial  and  a  juror  in  an  ordinary  trial ;  and 
that  great  inconvenience  to  the  service,  if  not  a  fedlure  of 


(5)  QJl.5.6^.48.    Bee  %  12ff. 


(6)  8  Gommdntaries,  863. 
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justice,  must  often  arise  if  frivolous  causes  of  challenge  were 
admitted. 

505.  The  having  declared  an  opinion  unfavourable  to  the  lutving  deiiveKd 
prisoner  malidoualyy  is  a  good  cause  of  challenge ;  but  if  it  prisoner 
shall  appear  that  the  juror  made  such  declaration  from  his 
knowledge  of  the  cause,  and  not  out  of  any  ill  will  to  the 

party,  it  is  no  cause  of  challenge.  (7) 

506.  A  juryman  has  been  set  aside  on  a  trial  for  high 
treason,  because,  when  looking  at  the  prisoners,  he  uttered 
the  words  ^^  damned  rascals :"  (8)  and  such  ground  of  chal- 
lenge would,  no  doubt,  avail  against  a  member  of  a  court 
martial.  The  having  expressed  an  opinion  of  the  prisoner  or  on  the  crime 
on  the  charge  in  question,  is  held  sufficient  ground  of  ex- 
ception : — "  In  the  year  1718,  an  officer  was  tried  by  a  court 

martial  at  Gibraltar,  for  killing  another ;  the  prisoner  chal- 
lenged two  of  the  members ;  the  first,  for  tampering  with 
one  of  his  witnesses ;  the  other,  for  declaring  before  the  trial 
came  on,  that  he  deserved  to  die :  both  were  proved,  and 
admitted  by  the  court  to  be  just  and  reasonable  exceptions  ; 
whereupon  they  were  both  dismissed,  and  others  sworn  in 
their  room."  (1) 

507.  In  December,  1828,  a  soldier  of  the  85th  regiment  JJJ^^^  ^r 
was  brought  to  a  court  martial  for  attempting  to  steal  the  ^«»d '» 
property  of  an  officer,  who  by  inadvertence  was  appointed  a 
member  of  the  court.     The  prisoner  was  foimd  guilty ;  but, 

on  the  opinion  of  the  judge  advocate  general,  the  sentence 
was  remitted,  from  the  circumstance  of  the  officer,  to  whom 
the  property  belonged,  being  a  member. 

508.  Before  the  alteration  of  the  law,  [§317]  on  apmals  bavingbeen 

on  recriuentAi 

from  a  regimental  to  a  general  court  martial,  the  having  conrt  of  enquiry 

ftppeftled  from* 

been  a  member  of  such  regimental  court  martial  was  held  a 
sufficient  cause  of  exception,  and  the  same  holds  good  as  to 
members  of  the  court  of  enquiry.  [§512] 

COQ.  The  objection,  that  the  member  is  of  the  same  reeri-  The  being  of  the 

•^    ^  •'  .  ®        Bune  regiment 

ment  or  company  with  the  prisoner,  or  of  the  same  r^ment  c^  company 
with  the  president,  is  inadmissible.  loedmiaBibie. ' 

510.  A  commanding  officer  of  the  prisoner's  regiment,  as  oommAnding 
such,  has  been  objected  to,  and  the  validity  of  the  challenge  regiment. 
admitted,  possibly  upon  the  supposition  that  prejudice  might 

(7)  Hawkios,  p.  589.  (1)  Simw's  Military  libzaty,  iv.  64. 

(8)  8taU  2Ha2»,  O'Coigly. 
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Material 
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having  been 
a  member  of 
a  court  of 
enquiry  on 
the  subject  of 
charge: 


exist  from  previous  imperfect,  or  ex  parte^  knowledge  of  the 
circumstances  inducing  the  trial.  The  mutiny  act  and  arti- 
cles of  war  formerly  rendered  (2)  the  conmianding  officer  of 
the  prisoner's  regiment  ineligible  as  president  as  such,  and 
an  opinion  has  been  given  on  the  highest  authority,  that  a 
prisoner's  commanding  officer  sitting  on  the  court  martial  for 
his  trial,  although  not  rendering  the  sentence  invalid,  is  an 
''  inexpedient  proceeding."  If  the  commanding  officer  had 
taken  an  active  part  in  promoting  the  prosecution,  or  in 
bringing  forward  the  charge,  his  sitting  as  a  member  woidd 
be  highly  objectionable  in  any  circimistances ;  and  if  alleged 
as  a  cause  of  challenge,  should  obviously  be  allowed. 

511.  It  is  a  valid  cause  of  challenge,  that  a  proposed 
member  is  a  material  witness  and  summoned  on  the  trial ; 
but  if  required  to  give  evidence  as  to  character  only,  the 
objection  is  not  admitted.  (3)  If  a  member,  not  having  been 
challenged,  shall  have  taken  the  oaths  and  his  seat,  and  shall 
in  the  course  of  the  trial  be  examined  as  a  material  witness, 
he  is  not  thereby  disqualified  from  discharging  his  duty  as  a 
member  of  tlie  court  martial.  [§  947]  Circumstances  may, 
however,  render  it  a  subject  of  regret  that  the  duties  of  a 
member  and  a  witness  were  united.  Should  the  cross- 
examination  be  calculated  to  create  irritation  in  a  member, 
it  must  be  more  consonant  with  his  feelings,  and  may  pro- 
bably be  more  accordant  with  the  practice  of  judges  in  the 
civil  courts,  were  he  not  to  resume  his  seat ;  but  even  if  the 
members  were  in  excess  of  the  winvmum  number,  so  long 
as  the  law  does  not  make  provision  for  such  withdrawal,  it 
would  be  as  illegal  as  for  a  juryman  to  leave  the  box  before 
the  verdict,  because  he  had  been  sworn  as  a  witness. 

512.  An  officer's  having  been  a  member  of  a  court  of 
enquiry  held  to  investigate  the  subject  of  the  charge,  the 
court  having  given  an  opinion,  is  allowed  to  be  a  valid  cause 
of  challenge.  It  is  generally  held  that  the  objection  is 
equally  valid  where  the  court  has  7U)t  given  an  opinion. 


(2)  8ee  the  existing  provisions,  §  16. 

(3)  *'  It  seems  agreed  that  it  is  no 
exception  against  a  person's  giving 
evidence  either  for  or  against  a  pri- 
soner, that  he  is  one  of  the  judges  or 
jurors  who  are  to  try  him ;  and  in  the 
case  of  Hacker,  two  of  the  persons  in 
the  conunission  for  the  trial  came  oiF 


the  bench,  and  were  sworn,  and  gave 
evidence,  and  did  not  go  up  to  the 
bench  again  during  his  tnal" — 2  Haw- 
kins, 60S. — Peers  examined  as  wit- 
nesses on  the  trial  of  peers  take  part 
in  the  subsequent  verdict. — ^Taylor, 
1197. 
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although  a  contrary  position  has  been  maintained  by  a  well- 
known  writer  on  this  subject.  (4)   It  will  be  granted  without 
difficulty  that  a  judge  or  juror  ought,  as  far  as  practicable, 
to  enter  upon  the  investigation  of  a  charge  without  preju- 
dice, and  without  the  bias  which  ex  parte  statements  are 
calculated  to  create.    Now,  the  proceedings  before  a  court 
of  enquiry  may  be,  and  generally  are,  ex  parte  statements, 
tending  to  attach  criminality,  or  to  discover  facts  upon 
which  subsequent  charges  may  be  built,  and  they  are  not 
upon  oath.     If  the  accused  be  permitted  to  enter  on  ex- 
planation, the  statements  in  his  favour  are  equally  without 
the  sanction  of  an  oath,  which  the  custom  of  all  courts  of 
justice,  and  the  statute  law  as  to  courts  martial,  render 
necessary.     It  would  therefore,  it  is  apprehended,  be  quite 
incompatible  with  a  fair  and  equitable  trial,  that  a  member 
of  a  court  martial  should  be  thus  exposed  to  the  impression 
of  formal  statements  not  on  oath,  and  not  tested  by  cross- 
examination. 

513.  There  is  another  point  nearly  allied  to  this,  respect-  haTingbeen  a 
ing  which  the  author  of  this  work  took  a  view  of  the  custom  oouaterai  tiiai, 
of  the  service  diametrically  opposed  to  that  of  the  author  vaud  canse  of 
above  referred  to.    He  specified  "  the  having  been  a  mem-        *°**' 
ber  of  a  general  court  martial,  in  which  the  circumstances 
about  to  be  investigated  have  been  discussed,  either  prin- 
cipally, collaterally,  or  incidentally,"  as  a  "sufficient  ex- 
ception to  a  member  objected  to ; "  (5)  and  this  on  the 
ground,  "that  members  of  a  court  martial  should  come 
to  a  trial  as  little  acquainted  as  possible  with  the  subject 
to  be  tried,  and  perfectly  free  from  every  bias  and  impres- 
sion which   a  previous  discussion  of  its  merits,  however 
incidental,  could  not  fail  to  leave  on  the  member's  mind  ;" 
and  yet  it  is  asserted,  as  before  observed,  [§512]  that  the 
objection  to  an  officer's  having  been  a  member  of  a  court 
of  enquiry  cannot  be  allowed,  if  the  court  had  not  given  an 
opinion. — A  collateral  or  incidental  mention  on  oath,  or  a 
discussion  resting  on  facts  supported  by  legal  evidence  in 
the  course  of  a  regular  trial,  is  therefore  considered  more 
calculated  to  create  prejudice  and  poison  the  stream  of  jus- 
tice than  an  ex  parte  or  declamatory  statement  not  on  oath. 
Although  the  reasoning  cannot  be  acquiesced  in  by  which  a 

(4)  Kennedy  on  General  Conrta  Martial  (London,  1825),  20.  (5)  Ibid. 
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CAUSES  OF  CHALLENGE. 


having  been  a 
member  on  a 
oollateral  trial, 
not  in  itself  a 
valid  cause  of 
challenge. 


distinction  is  drawn  between  officers  who  may  have  served 
on  courts  of  enquiry  giving  and  withholdi/ng  an  opinion, 
yet  it  is  not  difficult  to  trace  the  probable  origin  of  this 
notion.      Mr.  Tytler,  adverting  to  the  common  law,  and 
the  affinity  which  courts  of  enquiry  bear  to  grand  juries, 
observes,  ^^  No  grand  juror,  who  has  found  a  bill  of  indict- 
ment against  a  prisoner,  can  be  a  member  of  the  petty  jury 
on  the  trial  of  that  prisoner,  or  even  on  the  trial  of  another 
wherein  the  same  matter  is  in  question  ;  '^  (6)  and  thence  he 
infers,  ^^  that  it  is  sufficient  ground  for  challenging  a  member 
of  a  general  court  martial,  that  he  has  given  his  opinion  of 
the  cause  in  a  previous  court  of  enquiry."     But  Mr.  Tytler 
does  not  add,  that  it  is  an  insufficient  cause,  if  the  court  of 
enquiry  did  not  give  an  opinion ;  and  he  might  have  gone  on 
to  state,  that  -no  grand  juror,  having  ignored  a  bill  against 
a  prisoner,  can  be  a  member  of  a  jury  on  the  trial  of  that 
prisoner  for  the  same  charge ;  and  that,  under  all  possible 
circumstances,  it  is  a  good  cause  of  challenge  that  '^  a  juror 
has  formerly  been  a  juror  in  the  same  cause."  (7)    Thus  far 
the  custom  of  civil  courts  tends  to  confirm  the  custom  of 
courts  martial  here  contended  for, — ^that  the  having  been  a 
member  of  a  court  of  enquiry  is  a  sufficient  objection,  and 
this,  whether  an  opinion  shall  have  been  given  or  not.     The 
reason  seems  to  be  found  in  the  possibility  of  the  juror^s 
being  led  to  a  premature  opinion  from  incomplete  and  ex 
parte  evidence.      But  though  the  custom  of  courts  of  civil 
judicature  must  have  great  weight  in  justifying  the  customs 
of  courts  martial,  and  although  the  rules  of  evidence  in 
courts  of  common  law  ought  to  be  admitted  by  coiui^s  mar- 
tial as  being  the  law  of  evidence,  yet,  in  matters  relating  to 
the  constitution  of  the  court  and  to  the  ordering  of  its  pro- 
ceedings, courts  martial  must  be  guided  by  their  own  peculiar 
customs,  which,  when  they  differ  from  the  ordinary  forms  in 
courts  of  common  law,  may  generally  be  traced  to  peculiar 
circumstances  incidental  or  inseparably  attaching  to  courts 
martial. 

514-9.  But  even  if  the  analogous  custom  of  conmion  law 
courts  were  admitted  as  paramount  authority,  it  is  still  to  be 
shown  that  such  analogy  can  be  established  as  will  support 


(6)  Tytler. 


(7)  Blackfltone,  368.     See  before,  $504. 
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the  position,  that  *^  having  been  a  member  of  a  general  baTingbeena 
court  martial  in  which  the  circumstances  about  to  be  inves-  couateni  trui, 
tigated  have  been  discussed  either  principally,  collaterally,  valid  canae  of 
or  incidentally,"  is  a  sufficient  objection.  We  learn  from 
Hawkins  that  <'  It  hath  been  adjudged  to  be  no  good  cause 
of  challenge,  that  the  juror  hath  found  others  g^lty  on  the 
same  indictment ;  for  the  indictment  is,  in  the  judgment  of 
the  law,  several  against  each  defendant,  for  every  one  must 
be  convicted  by  particular  evidence  against  himself."  (8) 
We  read  also,  that  where  several  are  indicted  jointly,  but 
put  separately  on  their  trials,  a  conviction  of  one  by  a  jury 
is  no  cause  of  challenge  to  the  other  prisoners,  for  the  crime 
of  each  is  several.  (9)  But — quite  apart  from  any  weight 
which  may  be  derived  from  these  rules  of  conmion  law 
courts — ^it  may  be  confidently  asserted  that  nothing  is  more 
common  or  better  established  by  custom,  than  for  the  same 
court  martial,  or  rather,  as  they  are  resworn,  courts  martial 
composed  of  the  same  officers,  to  investigate  charges,  not 
only  collateral,  but  arising  out  of  the  same  facts,  and  even 
identical.  Were  it  known  and  invariably  admitted,  that 
challenges  to  officers  so  circumstanced  were  allowed,  they 
would,  it  is  believed,  be  often  resorted  to  to  the  prejudice  of 
the  service  and  to  defeat  the  ends  of  justice.  In  many 
Rituations  courts  martial  are  with  difficulty  assembled,  and 
it  would  be  often  the  next  thing  to  impossible,  if  not  abso- 
lutely impossible,  to  furnish  a  different  set  of  officers  on 
collateral  trials  ;  and  hence  it  is,  that  the  right  of  arbitrary 
challenge,  '^  a  provision  full  of  that  tenderness  and  human- 
ity to  prisoners,  for  which  our  English  laws  are  justly 
famous,"  (10)  cannot  be  permitted  before  courts  martial. 

(8)  2  Hawkins,  589.        (9)  Eelynge,  9.       (10)  4  Blackstone,  363. 
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FOBMATION,   AiaOUBNMENT,   AND  BLSSOLUTION  OF  THE   COURT. 

520.  If  no  challenges  have  been  made,  or  after  all  have 
been  disposed  of,  the  coiut  must  first  be  duly  formed  by 
being  sworn  in,  [§  440-2]  before  proceeding  with  the  trial. 
The  prisoner,  prosecutor  (but  not  necessarily  the  witnesses), 
being  present,  the  court  and  all  persons  who  may  be  seated 
in  the  place  of  assembly  stand,  and  the  judge  advocate  pro- 
ceeds to  administer  the  oaths  prescribed  by  the  articles  of 
war,  [§  440, 451]  to  the  president  first,  by  himself,  as  a  mark 
of  respect,  and  afterwards  to  the  members  collectively,  or  to 
as  many  of  them  as  may  conveniently  together  hold  the 
book.  The  president  then  administers  the  oath  of  secresy  to 
the  judge  advocate  and  officers  attending  for  instruction,  and 
the  officers  in  waiting  are  relieved  from  further  attendance. 

521.  In  all  cases  in  which  more  prisoners  than  one  are 
arraigned  upon  separate  and  distinct  charges,  and  tried  by 
the  same  court  martial,  it  is  directed  that  the  court  be  re- 
sworn at  the  commencement  of  each  trial,  and  that  the 
proceedings  should  be  conducted  and  recorded  8eparately.(l) 

522.  A  court  martial  once  constituted  by  competent 
authority  continues  in  existence  till  dissolved  by  the  same 
superior  authority;  but  in  the  case  of  a  court  martial  held 
in  India  on  an  officer  or  soldier  of  the  Indian  forces,  the 
government  of  the  presidency  may  suspend  the  proceed- 
ings. (2)  If,  when  charged  to  try  a  prisoner,  it  has  proceeded 
with  the  arraignment,  it  cannot  be  dissolved  without  pro- 

(1)  Q.R.App.A.1.    Examples  of  Dot  tzansferred  to  the  mutiny  act  of  1863 

reswearing  a  court  composed  of  the  from  the  Indian  mutiny  act  of  1847 

same    officers    were    not    uncommon  (20  &  21  Vict  c  66,  s.  67)i  which  was 

before  the  appearance  of  the  order  to  repealed  that  year.    The  correspond- 

this  effect,  though  the  terms  of  the  ad-  ing  section  was  first  inserted  in  the 

juration,  "You  shall  well  and  truly  E^t  India  Company's  mutiny  act  of 

try  and  determine  according  to  the  1828  (4    Geo.  4,  c,  81,  s.  14),  and  it 

evidence  in  the  matter  now  before  yon,**  was  supposed  to  hare  been  suggested 

would  seem  to  have  always  required  (eee  McNaughten,  p.  66)  by  an  unfor- 

the  repetition  of  this  oath  in  each  tunate  dissension  between  Uie  civil  and 

separate  case.  military  authorities  at  MadzaA  in  the 

(2)  M.A.100.    This  proTision  was  year  1809. 
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ceeding  to  judgment,  except  tbe  prisoner  should  be  released,  nnieasthemem. 
by  order  of  the  convening  authority,  or  in  case  of  the  death  taSn^ISSere 
or  protracted  illness  or  capture  of  members  reducing  it  below  oome  incapaci- 
the  legal  number.     The  illness  of  the  prisoner,  if  it  promise  ^     **"' 

to  suspend  the  proceedings  of  the  court,  to  the  serious  pre- 
judice of  the  service,  may  also  justify  its  being  dissolved,  the 
prisoner  remaining  liable  to  future  trial.  (2)  Should  the 
death  of  the  prisoner  put  a  stop  to  the  trial,  the  fact  must 
be  established  by  evidence,  and  recorded  before  the  court  is 
finally  adjourned. 

523.  The  place  of  meeting  of  the  court  may  at  any  time  change  of 
be  changed  in  accordance  with  the  order  of  the  convening  au-  aumuy. 
thority ;  or,  within  the  limits  of  the  original  order,  the  court 

may  adjourn  on  its  own  motion,  or  at  the  suggestion  of  either 
prosecutor  or  prisoner,  to  the  place  of  any  transaction  referred 
to  in  the  evidence  before  it,  for  the  purpose  of  comparing  the 
plans  which  may  have  been  produced,  or  otherwise  becoming 
acquainted  with  the  locality;  (3) — or  to  take  the  examina- 
tion of  a  witness  imable  to  attend  the  court ;  [§  941]  or  upon 
other  similar  occasion.  (4) 

524.  No  proceedings  can  take   place  but  between  the  Time  of 
hours  of  eight  in  the  morning  and  four  in  the  afternoon,  or  *'^''**'®~"*' 
in  the  East  Indies,  between  six  in  the  morning  and  four  in 

the  afternoon,  except  in  cases  requiring  immediate  ex- 
ample. (5)  Evident  necessity  will  in  like  manner  justify 
a  deviation  from  the  well-established  custom  of  the  service 
by  the  sitting  of  a  court  martial  on  Sunday,  Christmas-day, 
or  Good  Friday.  (6)    In  1868  the  article  of  war  provided  extended. 

(2)  See  {  534.  General  courts  mar-  of  an  officer,  accompanied  the  court 
tial  have  in  many  cases  assembled  at  and  the  observations  of  the  court  were 
the  quarters  of  the  prisoner  (an  officer),  recorded  on  the  proceedings.  See 
when  he  was  unable  to  attend.  A  §  429  for  the  new  provision  added  to 
similar  course  was  adopted  some  years  the  articles  in  186S. 

since  in  the  case  of  a  soldier  who  had  (4)  See  §522n.     "At  the  request 

been  reported  sick  during  the  trial,  of  the  prosecutor,  the  court,  accom- 

The  court  at  his  request,  after  con-  panied  by  the  prisoner,  proceeded  to 

suiting  the  medical  officer,  adjourned  the  engine  house  in  the  barracks,  and 

to  the  ward  of  the  hospital  in  order  to  viewed  the  bones  of  the  three  human 

receive  the  evidence  of  a  witness  for  bodies  there  laid  out." — Trial  of  En- 

the  defence,  whom  it  was  desirable  to  sign  Cullen,  Jamaica  Blue  Book,  p.  44. 

release  from  further  attendance.  (5)  A.W.160. 

(3)  On  the  3rd  October,  1866,  the  (6)  In  the  case  of  a  general  court 
court  for  the  trial  of  Ensign  Cullen  martial  the  royal  warrant  (K.W.I65) 

froceeded  in  H.M.S.  Barracouta    to  authorizes  the  payment  of  the  usual 

'ort  Meurant^    and    thence    to    the  allowances  on  the  intervening  Sundays 

scene  of   the  alleged    offence. — Blue  during  the  sitting  of  the  court. 
Sooif  p.  4.    The  prisoner,  under  escort 
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ADJOUENMENTS  OF  COUBT. 


Adjonnunenta. 


LUbUlty  of 
membera  to 
other  duty, 
during, 

Imtnotto 
embark,  or 
go  away  on 
leaye, 

• 

except  fn 
Bpedal 


Desirable  to 
Bwear  more 
than  least  legal 
number. 


Court  redttoed 
below  the  legal 
number,  by 
dcknefls,  may 
adjourn. 


that  if  the  court  considers  it  necessary,  they  may  continue 
any  trial  beyond  the  hour  of  four  in  the  afternoon,  recording 
in  the  proceedings  their  reason  for  so  doing.  (7)  It  was 
also  provided  in  the  article  for  the  year  1872,  that  in 
addition  to  cases  requiring  an  immediate  example,  triala 
may  be  held  at  any  hour  when  the  conmianding  officer 
certifies  under  his  hand  that  the  same  is  expedient  for  the 
public  service. 

525.  The  court  adjourns,  from  time  to  time,  upon  the 
order  of  the  president ;  the  time  when  the  court  adjourns 
and  assembles  being  recorded  with  precision,  in  order  that  it 
may  appear  on  the  face  of  the  proceedings  to  have  been  held 
during  the  appointed  hours.  When  the  duration  of  an  ad- 
journment is  dependent  on  circumstances,  and  the  court 
cannot  fix  the  day,  it  is  re-assembled  by  a  notification  to 
that  effect  in  orders,  or  by  notice  to  each  member  from  the 
officiating  judge  advocate.  When  a  court  martial  is  not 
sitting,  the  members  are  available  for  parades  or  other  duties 
that  will  not  interfere  with  their  court  martial  duty ;  but 
they  are  not  to  quit  the  station  without .  special  authority 
imtil  the  court  is  dissolved.  (8)  It  was  pointed  out  in  former 
regulations,  that  in  case  of  any  pressing  necessity,  a  reference 
should  be  made,  if  at  home,  through  the  adjutant  general, 
or,  if  on  foreign  stations,  to  the  general  officer  commanding, 
before  the  members  are  permitted  to  go  beyond  the  reach  of 
a  call  for  the  re-assembling  of  th&  court.  (9) 

526.  On  general  courts  martial  at  all  times,  and  more 
especially  when  there  is  a  prospect  of  protracted  proceedings, 
and  in  this  case  also  on  minor  courts  martial,  it  is  desirable 
that  a  number,  exceeding  that  legally  necessary,  should  be 
sworn  in,  to  guard  against  the  inconvenience  which  might 
otherwise  arise  from  the  sickness  or  death  of  a  member.  If^  by 
the  absence  of  a  member,  the  court  should  be  reduced  below 
the  l^al  number,  it  necessarily  adjourns :  if  the  legal  number 
remains,  the  trial  is  proceeded  with.  In  either  case  the 
absence,  with  the  cause,  is  duly  recorded.  If  it  be  the  sick- 
ness of  a  member,  proved  by  the  evidence  of  a  medical 
officer,  the  court  may  adjourn,  either  from  time  to  time,  or 
leaving  the  time  of  meeting  to  be  announced,  as  above  men- 


(7)  A.W.I6O.        (S)  Q.B.i9.8^.4.        (9)  Gen.  Beg.  (1837),  page  247. 
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tioned,  [§  525] ;  but  if  the  number  be  reduced  below  the  is  diHoifvd 
Tnim'Tnum  by  the  capture  or  resignation  being  officially  noti-  dying  or  beoom- 
fied,(10)  or  by  the  death  of  a  member,  the  court  is  from  of  war. 
that  moment  dissolved,  so  far  as  the  particular  trial  is  con- 
cerned, the  tact  being  noted  at  the  end  of  the  proceedings, 
and  reported  by  the  president  to  the  convening  authority. 

527.  When  the  court  is  dissolved  by  being  reduced  below  Jadgment 
the  legal  minimum  as  above,  or  if  the  illness  of  any  one  of  pronomused, 
its  number  be  so  serious  as  to  render  necessary  such  an 
adjournment  as  may  prove  inconvenient  to  the  service,  it 

is  competent  to  the  convening  authority  to  declare  the  court  Je'ordaeSf St^ 

dissolved,  and,  in  either  case,  provided  the  court  had  not 

proceeded  so  fiEtf  as  to  give  judgment,  another  court  may  be 

assembled  for  the  trial  of  the  prisoner.     The  mutiny  act 

only  provides  against  second  trials  of  persons  ^^  acquitted 

or  convicted.''    Those  of  the  members  of  the  former  court, 

who  remain  available,  may  be  appointed  to  serve  on  the 

new  court,  but  they  must,  with  the  additional  officers,  be 

subject  to  chaUenfi^e.     The  whole  of  the  proceedings,  the  au  prooeedings 

•'  ®  r  o  7  must  be  d«  now. 

swearing  of  the  court,  the  swearing  and  examination  of  wit- 
nesses, &c.,  must  be  gone  through  de  novo.  This  course, 
not  only  accords  with  the  ordinary  proceedings  of  courts 
martial  and  the  express  opinion  of  the  able  judge  advocate, 
Mr.  Manners  Sutton,(l)  but  is  in  strict  conformity  with  the 
practice  of  the  superior  courts  of  law,  on  the  sudden  illness 
of  a  juror.  (2) 

528.  It  has  however  been  held,  that  new  members  may  be  New  member 

•'  cannot  be  aworii 

cuided  to  a  court  martial,  if '^  such  persons  hear  or  be  well  onaooort 

martiali 

informed  of  the  evidence  given  before  their  attendance  ;"(3) 
and  others  again  have  asserted,  that  such  proceeding  would 

(10)  Officers  who  retire,  when  aery-  ceedings;  and  the  deUj,  occasioned 

ing  at  home^  receive  pay  to  the  day  by  referring  to  the  jndge  advocate 

before  that  spedfled  in  the   Gazette  general,  was  prodnctire  of  an  arrange- 

(B.W.219),  and,  if  serving  abroad,  to  ment  of  the  affiur,  in  consequence  of 

the  date  on  which  the  retirement  is  which  the  prisoner  was  released  from 

notified  in  the  general  orders  of  the  arrest  and  returned  to  his  duty ;  it  is 

station,  if  they  continue  to  do  duty. —  for  this  reason  that  names  and  dates 

B.W.221.  are  not  given. 

(1)  The  opinion  of  Hr.  Manners  (2)  Soddert^s  case,  2  Leach,  707. 

Sutton,  refenred  to,  was  given  in  a  (8)  Opinion  of  the  king's  advocate 

ease  where  an  officer  had  been  placed  and  solicitor  of  the  admiralty,  Messrs. 

on  his  trial  and  the  prosecution  &r  O.  Paul  and  W.  Strahan.    1  M'Arthur 

proceeded  with,  when  the  illness  of  a  (8rd  edit.  1806),  Appendix  zv. ;  but 

member,  by  reducing  the  court  below  this  appendix  was  omitted  in  thtt  4th 

the  legal  number,  interrupted  the  pro-  edition  (1818). 
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be  correct,  if  assented  to  by  the  prisoner.  But  it  is  directly 
contrary  to  common  law  to  admit  a  new  juror,  and  equally 
opposed  to  the  custom  of  courts  martial  to  admit  a  new 
member  to  take  his  seat  during  the  progress  of  a  trial — as 
much  so  and  for  the  same  reasons  as  it  would  be  to  permit 
an  original  member,  who  had  been  absent  during  the  ex- 
amination of  a  witness,  to  resume  his.  In  civil  courts  the 
law  recognizes  the  consent  of  parties  as  in  certain  cases 
justifying  a  deviation  from  the  ordinary  course,  but  never  in 
criminal  trials,  which  all  trials  by  court  martial  are  held  to 
be.  Were  it  otherwise,  any  other  irregularity,  and  innova- 
tions of  every  kind,  might  be  justified  by  the  consent  of  the 
parties  before  the  court.  The  court  is  sworn  to  abide  by 
certain  fixed  rules,  not  to  arbitrate  between  the  parties  on 
any  terms  to  which  they  may  agree,  and,  it  is  conceived, 
ought  not  to  permit  the  concurrence  of  the  prisoner,  or 
parties  to  the  trial,  to  influence  any  proceeding  which  may 
affect  its  constitution.  The  utmost  extent  to  which  the 
consent  of  the  parties  might  operate  should  apply  only  to 
any  relaxation  or  modification  of  the  strict  rule  as  to  the 
admission  of  evidence.  [§  990-1]  If  this  be  admitted,  it 
must  be  granted,  that  on  the  addition  of  a  new  member,  the 
court  ought  invariably  to  be  resworn  after  having  been  again 
subject  to  challenge;  but,  when  the  court  is  duly  constituted, 
if,  to  save  time,  the  prisoner  think  fit,  and  the  prosecutor  do 
not  object,  there  can  then  be  no  objection,  after  each  witness 
has  been  again  sworn,  to  admit  the  reading  over  to  him,  and 
the  entering  on  the  proceedings  of  his  previously  recorded 
testimony,  with  any  alteration  he  may  desire,  the  witness 
also  being  subject  to  examination  by  the  court  and  to  be 
again  examined  by  the  parties  before  it. 

529.  Should  the  court  be  deprived  of  the  president,  the 
convening  authority  is  competent  to  appoint  the  next  senior 
member  to  that  office  (if  he  be  eligible  under  the  provisions 
of  the  articles  of  war),  provided  the  number  of  the  members 
still  remaining  is  legally  sufficient.  In  such  case,  the  pro* 
ceedings  would  continue  as  though  no  interruption  had 
occurred,  the  warrant  or  order  appointing  the  new  president 
being  read  and  entered. 

530.  As  it  is  essentially  necessary  that  the  examination  of 
witnesses  should  take  place  in  the  presence  of  all  the  mem* 
bers  of  the  court,  and  as,  in  fact,  no  act  performed  by  a  part 
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of  the  court  can  be  legal,  the  unavoidable  absence  of  any 
member,  by  sickness,  or  otherwise,  at  any  period  necessarily 
prevents  his  resuming  his  seat.  (4)  A  failure  in  attention  to 
this  custom,  which  has  ever  prevailed,  so  far  as  the  author 
can  ascertain,  in  the  British  army,  was  strongly  animadverted 
upon  by  Greneral  Viscount  Combermere,  in  a  general  order, 
dated  Simla,  17th  September,  1828,  on  the  proceedings  of 
a  general  court  martial  held  at  Dinapore,  for  the  trial  of 
Lieutenant  E.  Reily,  of  the  13th  Light  In&ntry :  <^It  appears 
that,  on  the  court  assembling  on  the  sixth  day,  one  of  the 
members  was  taken  ill  and  obliged  to  withdraw ;  a  sufficient 
number  remaining,  the  court  proceeded  in  the  hearing  of 
evidence  for  the  defence.  On  the  next  day  of  assembling, 
the  member  who  had  withdrawn  was  allowed  to  resume  his 
•seat.  This  proceeding  is  so  directly  at  variance  with  the 
practice  of  courts  martial  and  the  principles  of  justice,  that 
it  may  be  held  to  affect  the  legality  of  the  judgment  of  the 
court."  His  lordship,  after  commenting  on  the  finding, 
eontinues, — "  The  irregularity,  before  observed,  has  rendered 
migatory  the  sentence  of  the  court  martial." 

531.  It  can  scarcely  be  necessary  to  remark,  that  the  Proceedings 
occasional  withdrawing  of  a  member  for  any  time,  however  dnu^momen. 
limited,  must  suspend  the  examination  of  a  witness ;  that,  of^mnuberT 
which  is  in  itself  unjust  and  irregular,  must  be  so  if  tole- 
rated in  any  degree. 

532.  The  absence  of  the  judge  advocate,  who  may  have  Judge  adTocste 
been  sworn  in  at  the  commencement  of  the  proceedings,  does  intheooatM 
not  invalidate  the  proceedings  of  a  general  court  martial.  °  ^*^ 

A  substitute    may  be  appointed  by  the  judge  advocate 

general,  or  by  the  officer  convening  the  court,  where  the 

warrant  includes  the  power  to  appoint  a  judge  advocate. 

The  person  appointed  to  officiate  must  obviously  be  sworn, 

and  it  must  be  entered  on  the  face  of  the  proceedings,  that 

the  warrant  or  order  appointing  him,  has  been  read  in  court. 

The  reasons  which  debar  the  return  of  a  member,  who  may  andrcftnnw 

have  been  absent  during  the  reception  of  evidence,  do  not 

(4)  See  a  lemark  by  the  King  in  the  letter  of  the  160th  article  of  war,  under 

general  order,  20th  December,   1806,  which  the  oonyening  officer  may  direct 

pnbliflhing  the  sentence  on  Quarter-  some  member  only  to  hare  a  yiew  in 

maater  Heady,  3zd  Dragoon  Guards,  order  to  the  better  understanding  of  the 

[{617]    One  exception  to  the  spirit  eyidence  upon  the  trial. — See  §  429. 
cf  this  rule  may  do  justified  by  the 
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apply  to  the  judge  advocate ;  he  may  resume  his  duties  at 
any  moment. 

533.  Application  to  delay  the  assembling  of  the  court,  firom 
the  absence  or  indisposition  of  witnesses,  the  iUness  of  the 
parties,  or  other  cause,  should  be  made,  when  practicable,  to- 
the  convening  authority ;  but  application  to  put  off  or  suspend 
the  trial,  may  be  urged  with  a  court  martial,  after  the 
members  are  sworn.  [§  534]  It  may  be  supported  by  affidavit^ 
and  to  prevail  on  the  score  of  the  absence  of  the  witness,, 
the  court,  who  may  call  upon  the  opposite  party  for  any  ob* 
servations  upon  the  application,  (5)  must  be  satisfied  that  the 
testimony  proposed  to  be  offered  is  material,  and  that  without 
it  (6)  the  applicant  cannot  have  substantial  justice.  The 
points,  therefore,  which  each  witness  is  intended  to  prove, 
must  be  set  forth  in  the  application,  and  it  must  also  be 
shown  that  the  absence  of  the  witness  is  not  attributable  ta 
any  neglect  of  the  applicant.  A  precise  period  of  delay 
must  be  prayed  for,  and  it  must  be  made  to  appear  that  there 
is  reasonable  expectation  of  procuring  the  attendance  of  the 
witness  by  the  specified  time (7);  or,  if  the  absence  of  a 
witness  be  attributed  to  his  illness,  a  surgeon,  by  viva  voce 
testimony  on  oath,  or  by  affidavit,  must  state  the  inability  of 
the  witness  to  attend  the  court,  the  nature  of  his  disease^ 
and  the  time  which  will  probably  elapse  before  the  witnesa 
may  be  able  to  give  his  testimony. 

534.  It  is  now  expressly  laid  down  in  the  Queen^s  Begu- 
lations  that,  ^^  The  court  have  the  power  of  granting  au 
adjournment,  but  they  should  in  no  case  permit  an  adjourn- 
ment for  the  purpose  of  obtaining  further  evidence,  either 
on  behalf  of  the  prosecution  or  of  the  prisoner,  unless  they 
are  satisfied  that  such  adjournment  and  production  of  the 
evidence  desired  is  not  unjust  to  the  prisoner,  and  that  it  is> 
necessary  to  assist  the  course  of  justice.  Great  care  is  there-- 
fore  to  be  taken,  both  by  the  prosecuting  officer  and  the 
prisoner,  to  have  ready  at  the  trial  all  the  witnesses  and 


(5)  Trial  of  Ensign  Cnllen,  p.  1. 

(6)  "I  take  it  not  only  on  prece- 
dent, but  in  common  justice,  a  greater 
latitude  has  idways  been  given  in  the 
procuring  vitnesses  material  for  the 
defence,  than  those  thought  material 
for  the  prosecution/' — The  judge  advo^ 
eaU  general  {Mr,  Manntre  Sutton), 


Col.  Quentin's  Trial,  p.  35. 

(7)  "I  do  not  know  of  any  instance 
of  the  court  being  adjourned  to  an 
indefinite  period,  for  the  attendance  of 
a  witness,  whose  attendance  they  could 
not  compeL" — Mr.  Mannen  Sutton^, 
ibid. 
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documents  that  they  may  desire  to  produce  in  support  of  but  occasion 
their  respective  cases."  (1)  v^againrtT*" 

535.  The  court  must  obviously  he  adjourned  at  any  period  eicknesBoi 
of  its  proceedings,  prior  to  the  final  close  of  the  prosecution 

and  defence,  on  satisfactory  proof  by  one  or  more  medical 
officers  that  the  prisoner  is  in  such  a  state  that  actual  danger 
would  arise  from  his  attendance  in  court.      The  medical  vhich,in 

oertain  cases, 

officer  is  required  to  state  the  time  when  in  his  opinion  the  mayjusuiir 

,  *  diBsofaition  of 

prisoner  will  be  able  to  appear  before  the  court,  and  where  theconit, 
he  is  so  ill  as  to  render  it  probable  that  his  inability  to 
attend  the  court  will  be  of  such  continuance  as  to  operate 
to  the  inconvenience  of  the  service,  either  by  the  retention 
of  the  members  of  the  court  from  their  regiments,  or  from  prisoner  bdng 
other  cause,  the  court  may  be  dissolved  by  the  convening  subsequent 
authority,  though  the  prisoner  may  have  been  arraigned  and  ^^"^^^^^^ 
the  trial  have  been  proceeded  with.     The  prisoner,  on  reco- 
very, as  in  other  cases  where  the  court  has  not  proceeded  to 
the  finding,  is  amenable  to  trial  by  another  court  martial. 

536.  On  the  trial  of  Ensign  CuUen,  when  the  prosecutor  Absence  of 
was  assisted  by  the  attorney  general  of  the  colony,  the  court  p^^oLi 
adjourned  in  order  to  allow  the  prisoner  to  obtain  the  assist- 
ance of  counsel,  after  having  received  the  evidence  of  a 
^tness  on  oath,  who  was  examined  in  support  of  the  state- 
ment in  the  prisoner's  application  as  to  the  unavoidable 
absence  of  his  professional  adviser.  (2) 

537.  The  illness  of  the  prosecutor  would,  in  few  cases,  nineaaof 
justify  the  suspension  of  the  trial,  excepting  perhaps  for  a  p"*^"^^*"" 
very  limited  period.     All  prosecutions  before  courts  martial 

are  considered  as  being  at  the  suit  of  the  crown,  and  another 
officer  might  be  required  to  perform  the  duty. 

53S-49.  With  reference  to  the  dissolution  of  courts  mar-  AoouTtmAruai 
tial,  and  to  the  mode  of  keeping  the  roster  for  court  martial  ^^umT' 
duty,  it  may  be  observed  that  the  Queen's  Regulations  direct,  *  ^^  ^  *^°*'' 
that  attendance  at  a  court  martial,  the  members  of  which 
fihall  have  been  aasembled  and  sworn,  is  to  be  considered  a 
duty,  though  the  court  shall  have  been  dissolved  without 
trying  any  person.  (3)    An  officer  detailed  as  "in  waiting" 
does  not  count  a  tour  of  duty.  (4) 

(1)  QJUlpp^p.2.  enable  him  to  procure  the  assistance  of 

(2)  Jamaica  Trials,  p.  1,  p.  107.  The  counsel.  See  also  the  course  pursued 
court  for  the  trial  of  the  Missionary  at  the  Fenian  trials  in  Bnblin.  [{  476] 
Smith  (Bemerara,  1828),  a^otimed  to  (3)  QJSL8,S^p,Z.        (4)  Q.B.&8,p.4. 
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550.  The  court  having  been  sworn,  the  actual  trial  begins ; 
and  here  attention  may  be  drawn  to  the  principle  that  under- 
lies the  several  forms  in  trials  before  courts  martial.  Although 
they  are  essentially  diflFerent  from  our  ordinary  criminal 
courts,  both  in  their  constitution  and  the  circumstances  in 
which  they  are  held,  they  have  this  in  common  with  evQiy 
other  form  of  English  criminal  procedure.  The  trial,  al- 
though a  public  enquiry  into  a  matter  which  concerns  the 
public  service,  is  nevertheless  conducted  as  a  private  litiga- 
tion between  two  parties.  The  prosecutor  tries  to  prove  the 
liability  of  the  prisoner  to  pimishment  for  an  alleged  offence, 
and  the  prisoner  tries  to  disprove  it ;  the  courts  as  it  were, 
moderating  between  them,  according  to  certain  rules  which 
have  grown  up  in  practice,  and  been  found  by  experience  to 
promote  the  ends,  not  only  of  abstract  justice,  but  also  of 
what  Englishmen  value  almost  more,  and  best  understand  as 
'*  fair  play."  ( 1 )  First  of  all,  the  charge  is  read,  in  open  court, 
to  the  prisoner,  whom  the  president,  or  judge  advocate,  at 
his  desire,  proceeds  to  arraign,  by  addressing  him  by  his 
rank  and  name,  (2)  as  specified  in  the  charge,  and  to  the 
following  effect :  'Are  you  guilty  or  not  guilty  of  the  charge^* 
(or  charges,)  against  you,  which  you  have  heard  read?' 
Where  two  or  more  prisoners  are  tried,  [§  402]  each  is  sepa- 
rately arraigned  in  like  form  in  the  order  in  which  their 
names  stand  in  the  charge.    '^  It  is  generally  [§  569]  advisable 

(1)  For  a  very  intei«0ting  discussion        (2)  It  was  formerly  the  etiquette  to 

of  the  comparatiTe  merits  of  the  £ng-  adoress  prisoners  before  militarj  courts 

lish  "  litigious"  and  the  foreign  'Mn-  martial  sapristmer;  and  the  custom  is 

quisitorial "     criminal    systems,    see  still,  it  is  belieyed,  rigidly  retained  in 

Stephen's  Criminal  Law  of  England,  the  nary, 
163  168. 
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that  the  witnesses  be  ordered  out  of  court  at  this  stage  of  witoessea 

ordered  to 

the  proceedings."  (3)  withdraw. 

KKi.  Courts  martial  [§  4571  taking  exception  to  a  charge,  court,  tawng 

^  J  Uwj^'*  ^  objection  to 

or  the  terms  of  it,  before  the  arraignment  of  the  prisoner,  charge,  adjouma 

must  defer  calling  on  him  to  plead,  and  adjourn,  reporting 

the  proceeding  through  the  president  to  the  officer  by  whom 

the  court  may  have  been  convened.     With  the  exception  of  having  no 

mere  clerical  corrections  [§  389]  the  court  has  no  authority  amend  the 

to  proceed  with  the  trial  on  altered  charges,  imless  their  sabBtanceof 

amendment  has  been  sanctioned  by  the  convening  authority. 

552.  Whatever  plea  a  prisoner  may  make,  it  is  recorded  plea. 
on  the  proceedings;  he  either  pleads  guilty  or  not  guilty;—  ^^^^f^. 
the  plea  must  be  express,  simple  and  unqualified,  as  no  ex- 
culpatory matter  can,  in  this  stage,  be  received ;  no  apedcd 
justification  can  be  put  in  by  way  of  plea ;  it  would  be  to 
anticipate  the  defence: — or  he  stands  mute,  that  is,  makes  noneoiEered, 
no  answer  at  all,  or  answers  foreign  to   the  purpose: — or 
instead  of  putting  himself  on  his  trial  by  a  plea  of  not  special  in  bar. 
guilty^  or  acquiescing  in  its  being  recorded  for  him,  he  may 

offer  certain  pleas  in  bar  of  trial.  (4) 

553.  A  plea  of  guilty  is  in  law  a  conclusive  admission  by  Heaof  gnii^. 
the  prisoner  of  his  guilt,  and  further  evidence  is  not  required 

for  the  purpose  of  proving  the  charge.  **  Before  recording 
a  plea  of  guilty,  the  court  will  satisfy  themselves  that  the 
prisoner  fully  understands  all  the  advantages  he  forfeits  by 
that  plea.  Whatever  the  plea  may  be,  however,  it  is  in- 
cumbent on  the  court  to  investigate  the  charge,  so  that  all 
the  circumstances  connected  therewith  may  be  known  to  the 
confirming  authorities."  (5)  Formerly,  if  a  prisoner  pleaded 
guilty,  the  court,  adopting  the  custom  of  common  law  courts, 
proceeded  at  once  to  pass  sentence,  as  in  the  case  of  Lieu- 
tenant Kersteman,  Eoyal  Artillery,  who  was  tried  at  Eosen- 

daal,inl814.(6) 

554.  A  plea  of  guilty  is  held  neither  to  preclude  the  pro-  prbonar 

guilty,  may 

(3)  Q.B.App.B,(2)  Instruction  1.         the  fact,  as  stated,  is  no  mutiny,  no  dis- 

(4)  As  to  objections  to  the  charge,  obedience  of  orders,  no  conduct  unbe- 
in  the  nature  of  pleas  in  abatement,  coming  the  character  of  an  officer  and 
9ee  before,  §  389.  ^  genUeman.  This  plea  is  not  admitted 

There  is  another  plea  (distinguished,  at  courts  martial,  but  a  similar  defence 

in  dvil  courts,  as  a  demurrer)  ;  it  ad-  may  be  made  with  equal  advantages 

mito  the  truth  of  the  facts  charged ;  on  a  plea  of  not  guilty, 

but  issue  is  joined  upon  some  point  of  (6)  Q.R.AppA,jp.5.    See  §  1005. 

Uw  by  which  it  may  be  insisted  that  (6)  0.0.383.    See  also  G.0.388 
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duction  on  the  part  of  the  prisoner  of  evidence  as  to  fact  as 
well  as  character,  nor  to  be  a  bar  to  his  addressing  the  court 
on  his  defence  in  extenuation  of  the  offence  or  in  mitigation  of 
punishment.  Upon  the  same  principle,  although  an  impres- 
sion to  the  contrary  has  not  been  infrequent,  a  prisoner 
pleading  guilty  is  not  debarred  from  cross-examining  the 
witnesses  for  the  prosecution :  a  prisoner  may  plead  guilty 
to  the  charge  generally,  and  yet  desire  to  alleviate  the  bearing 
of  particular  parts  of  the  evidence  brought  against  him,  or 
to  place  his  conduct,  connected  with  such  evidence,  in  a 
different  point  of  view  from  that  in  which  the  examination 
in  chief  may  have  left  it,  and  justice  requires  that  he  should 
enjoy  this  privilege.  And  besides  this,  a  cross-examination 
may  essentially  tend  to  an  elucidation  of  facts,  and  a  know- 
ledge of  circumstances,  to  ascertain  which,  for  the  information 
of  the  confirming  authority,  is  the  express  object  of  proceed- 
ing with  the  trial. 

555.  A  prisoner  who  stands  mute,  does  so,  either  obsti- 
nately, or  by  visitation  of  God.  (7 )  In  either  case,  the 
court  is  now  required  by  regulation  (8)  to  record  a  plea  of 
"  not  guilty,"  and  proceed  with  the  trial.  [§  553]  Formerly, 
courts  martial,  on  a  prisoner's  standing  obstinately  mute 
or  refusing  to  plead,  proceeded,  as  on  a  plea  of  guilt,  to 
pass  sentence.  At  the  trial  of  Assistant  Surgeon  Harrison, 
17th  Foot,  at  Ghazepoor,  in  1816,  the  court,  in  passing 
sentence,  specially  declared,  that  they  had  no  alternative, 
considering  the  prisoner's  determined  and  repeated  refusal 
to  plead,  but  to  pronounce  him  guilty.  (9) 

556.  Pleas  in  bar  of  trial  may  be  either — ^To  the  jurisdic- 
tion of  the  court,  or — Special  pleas  in  bar,  as  they  are  termed, 
in  which  the  prisoner  sets  before  the  court  a  reason  why  he 
should  not  be  called  on  to  answer  to  the  charge. 

557.  Until  the  issue  of  the  Queen's  Regulations  of  1868, 
the  allowance  of  special  pleas  in  bar  of  trial  depended  on 
the  custom  of  the  service,  and  there  was  no  established  rule 
for  dealing  with  them.    The  course  here   detailed,  which 


(7)  Should  a  priRoner  stand  mute  had  never  pleaded,  and  who  can  say 

by  tile  visitation  of  God,  though  the  nothing    in    arrest  of  judgment. — 4 

court  proceed  to  trial  as  if  he  had  Blackstone,  624. 

pl«ided  not  guilty,  yet  it  is  a  point  (8)  Q,R.App.A,5. 

undetermined,  whether  judgment    of  (9)  G.0.396. 
death  can  be  given  against  one  who 
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had  been  suggested  in  former  editions  of  this  work  in  the  spbcul  pua& 
absence  of  authoritative  precedent,  was  then  pointed  out  as 
that  to  be  adopted.  (1)    If  the  special  plea  in  bar  of  trial  if  tbepieain 
appears  to  be  plausible,  evidence,  when  necessary,  is  heard  to  the  court 
the  point ;  and  if,  on  deliberation,  the  plea  is  allowed,  the 
&ct  is  recorded,  the  court  adjourns,  and  the  president  sub- 
mits the  proceedings  to  the  convening  ofiScer. 

558.  A  prisoner  before  a  court  martial,  who  omits  to  offer  similar  matter 

^  may  bo  offisTBd 

pleas  in  bar  on  his  arraignment,  is  not  deprived  of  the  inhtedetcnoe. 
advantage  he  might  have  derived  imder  them,  by  the  want 
of  form,  as  the  court  may  remedy  it  by  their  sentence. 

559.  A  prisoner,  pleading  to  the  jurisdiction,  may  aver  ^*g^ 
that  he  is  no  soldier,  or  not  amenable  to  a  court  martial — 

or  that  the  act  charged  against  him  had  not  been  declared 
an  offence  at  the  time  laid  in  the  charge ; — or  a  soldier, 
— ^brought  before  an  inferior  court  martial  for  a  crime 
declared  by  the  articles  of  war  to  be  cognizable  by  a  court 
martial  of  superior  jurisdiction,  without  authority  having 
been  extended  to  the  inferior  court; — or,  arraigned  by  a 
court  not  legally  constituted,  either  as  to  the  authority  by 
which  it  assembled,  or  as  to  the  number  and  rank  of  its 
members ; — ^may  for  these,  and  similar  causes,  except  to  the 
jurisdiction  of  a  court  martial.  It  may  also  be  pleaded  in  Time  charged 
bar  of  trial,  (or  an  objection  may  be  taken  to  the  warrant,  n/rapection 
which  is  the  same  in  effect)  that  the  offence  charged  has  ^  ^ 
taken  place  more  than  three  years  before  the  issuing  of  the 
warrant  for  trial,  unless  the  person  accused,  by  reason  of  his 
having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, may  not  have  been  amenable  to  justice ;  in  which 
case,  the  plea  would  be  valid  only,  if  time  exceeding  two 
years  had  elapsed  from  the  period  when  the  impediment 
may  have  ceased.  (2)  It  appears  from  the  remarks  of  the 
Judge  advocate  and  the  proceedings  of  the  court  martial  on 
Lieutenant  Colouel  Greorge  Johnston,  102nd  B^ment,  that, 
though  the  facts  in  issue  should  be  charged  to  have  happened 
more  than  three  years  prior  to  the  date  of  the  warrant  for 
the  assembling  of  the  court  martial,  yet  that  it  is  not  the 
province  of  the  court,  no  objection  bei/ng  taken  to  the  warranty 
to  enquire  as  to  the  impediment  in  the  outset,  and  before 

(1)  Q.B.  Appendix,  B,(2).  (2)  M.Au97. 
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the  prosecutor  proceeds  with  the  opening  address.  It  would 
be  to  presume  the  illegality  of  the  warrant ;  whereas  the 
court  should  assume,  that  manifest  impediment  to  earlier 
trial  did  exist,  and  leave  the  &cts  to  be  developed  by  wit- 
nesses in  the  ordinary  course.  (1) 

560.  A  former  acquittal  or  conviction  of  the  same  offence 
is  obviously  a  valid  bar  to  trial ;  (2)  nor  is  there  any  excep- 
tion as  formerly,  officers  who  have  been  acquitted  or  convicted 
by  the  civil  magistrate  being  no  longer  triable  by  a  court 
martial.  (3) 

561.  Analogous  to  the  defence  of  a  former  conviction  is 
the  plea,  that  the  prisoner  has  been  already  punished  for  the 
same  offence.  This  had  always  been  allowed  at  courts  mar- 
tial, as  respects  both  officers  and  soldiers,  and  it  was  expressly 
provided  by  the  mutiny  act,  so  long  as  it  continued  to  specify 
the  powers  of  commanding  officers,  (which,  since  1860,  have 
been  conferred  by  the  articles  of  war,)  (4)  that  in  the  case  of 
a  soldier  who  had  been  guilty  of  any  offence,  which  the 
conmianding  officer  may  not  have  thought  necessary  to  bring 
before  a  court  martial,  and  for  which  he  had  awarded  any 
pimishment  he  had  authority  to  inflict,  ''  that  such  soldier 
shall  not  be  liable  to  be  afterwards  tried  by  a  court  martial 
for  any  offence  for  which  he  shall  have  been  so  punished, 
ordered  to  sufier  imprisonment,  punishment,  or  forfeiture.^' 
It  has  been  ruled  that  summary  deprivation  of  acting  rank 
is  a  valid  plea  in  bar  of  trial  by  a  court  martial  for  the 
offence  so  punished.  (5)  The  cases  where  a  soldier's  pay  is 
affected  [§  367],  and  he  has  a  right  to  appeal  to  a  court 
martial,  instead  of  submitting  to  the  simimary  award  of  the 
conmianding  officer,  are  an  obvious  exception. 

562.  On  the  trial  of  Captain  G.  J.  Hallilay,  10th  Foot,  the 
court,  the  proceedings  of  which  were  approved  and  confirmed 
by  the  King,  expressly  "  declined  to  proceed  upon  the  investi* 
gation  "  of  the  fifth  charge,  as  it  appeared  that  the  prisoner 
had  already  been  "  severely  punished,  by  having  been  pub 
into,  and  kept  in,  arrest,  for  the  offence  stated  and  alleged 
against  him  in  that  charge,  and  by  having  been  severely 


(1)  Printed  Trial,  p.  11. 

(2)  M.A.14,  89.     See  §  728. 

(3)  HJl.39.    See  §  33(5). 


(4)  A.W.60. 

(6)  Jj^.a.  22Dd  Feb.,  1873. 
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reprimanded  in  orders  and  afterwards  released  from  arrest."  spscialFle&s. 
The  court  was  induced  to  express  its  concern  in  being  obliged  a  coart  martial 
to  notice  the  conduct  of  Lieutenant  Colonel  Newman,  in  to  enter  on  tho 
having  «  preferred  the  fifth  charge  against  the  prisoner,  when  '"^^^^^^ 
he,  Lieutenant  Colonel  Newman,  must  have  been  conscious 
that  he  had  before  punished  the  prisoner,  for  the  offence  in 
such  charge  alleged  against  him,  by  a  public  censure  and 
admonition  inserted  in  the  orders  of  the  battalion."(6) 

563.  Assistant  Surgeon  Cr.  Ferguson,  71st  Begiment,  was  ortoawani 
tried  at  Edinburgh  Castle,  in  March,  1835,  on  four  charges,  JSSSnent. 
and  was  found  guilty  of  the  first  three,  and  the  court  re- 
miarked,  '^  It  having  appeared  in  evidence  that  the  prisoner 

has  suffered  punishment  by  a  reprimand,  under  arrest  at 
Bermuda,  by  competent  authority,  on  these  three  charges, 
the  court  do  not  feel  themselves  warranted  in  awarding  fur- 
ther punishment  for  the  same."  The  sentence  was  approved 
and  confirmed  by  the  King.  Had  the  prisoner  offered,  in 
bar  of  trial,  proof  of  a  reprimand  under  arrest  by  competent 
authority  on  these  charges,  it  is  possible  that  the  court  might 
have  declined  to  enter  on  the  investigation  of  them,  as  in . 
the  case  of  Captain  Hallilay. 

564.  A  pardon  may  be  pleaded  in  bar  of  trial ;  if  full,  it  Pardon,  if  fnii^ 
at  once  destroys  the  end  and  purpose  of  the  charge,  by  re- 
mitting that  punishment,  to  inflict  which  the  prosecution  is 

set  on  foot ;  if  conditional,  the  performance  of  the  condition  if  conditional, 

.   ,         1     . -I  1 J .  •  •        J    ir        J  J  •  condition  must 

must  be  shown ;  thus  a  soldier  arraigned  for  desertion  may  be  perfonned. 
plead  a  general  pardon  offered  by  the  Sovereign,  and  prove 
that  he  surrendered  himself  within  the  stipulated  period. 

565.  The  same  principle  applies  to  the  condonation  or  Beieaaeby 
formal  overlooking  of  an  offence  by  a  superior,  having  au-  oSSerSnonnts 
thority  to  dispose  of  the  case,  with  a  knowledge  of  the  cir-  J?  thToffS^^** 
cumstances.     At  a  general  court  martial  of  which   Major  nme^ect^ 
General  Sir  Colquhoun  Grant,  K.C.B.,  was  president.  Private  "•p*^"' 
of  the  —  Hussars,  was  arraigned  for  desertion.     "  The 

court  are  of  opinion  that  the  forgiveness  of  the  prisoner  by 
his  commanding  officer  of  this  same  crime  of  desertion  now 
preferred  against  him,  and  the  prisoner  having  been  ordered 
to  do  his  duty  as  a  soldier  in  the  regiment  subsequently  to 
such  forgiveness,  does  amount  to  a  pardon  of  the  delinquency 

(6)  0.0.  Horse  OuarcUi,  1st  Sept.  1808. 
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charged  againet  him ;  which  opinion  has  been  confirmed  by 

the  field  marshal.    Private is,  therefore,  to  be  released 

from  his  confinement,  and  to  return  to  his  dut7.^(7) 

566.  The  Queen's  Regulations  of  1859  laid  down  that  <'  the 
act  of  placing  arms  in  the  hands  of  a  prisoner  for  the  purpose 
of  attending  parade  or  performing  any  duty,  absolves  him 
from  trial  or. punishment  for  the  ofience  which  he  has  com- 
mitted." (8)  This  rule  was  modified  in  1868,  and  the 
regulations  now  provide  that  if  *'by  error"  an  "offender 
has  been  permitted  to  perform  any  duty,  he  shall  not  thereby 
be  absolved  from  liability  to  punishment  for  his  offence;  but 
may,  if  the  proper  authority  shall  think  fit,  be  summarily 
punished,  or  be  brought  to  trial  before  a  court  martial, 
according  to  the  circumstances  of  the  case."  (9) 

567.  It  had,  however,  been  previously  held  that  the  prin- 
ciple applied  only  in  those  cases  where  an  offence  has  been 
advisedly  overlooked  or  forgiven  by  competent  authority. 
These  pleas  do  not  apply  where  a  prisoner  has  been  released 
under  a  wrong  impression  as  to  the  extent  of  his  misconduct, 
or  released  without  due  authority,  or  without  any,  by  a  sub- 
ordinate. (10)  It  was  laid  down  at  the  judge  advocate 
general's  office,  with  reference  to  a  case  where  a  prisoner  had 
been  released  from  his  arrest,  that  if,  when  the  lieutenant 
colonel  applied  for  his  release,  he  had  a  full  knowledge  of  all 
the  circumstances  of  his  misconduct  and  did  also  afterwards 
release  him  from  arrest,  it  is  to  be  presumed  that  he  intended 
to  overlook  the  offence,  and  he  ought  not  now  to  be  put  on 
his  trial ;  but  if 'the  lieutenant  colonel  was  not  informed  of 
the  extent  of  his  misconduct  when  he  ordered  his  release, 
'*  such  release  presents  no  bar  to  his  now  being  tried." 

568.  Besides  the  above  special  pleas  in  bar  of  trial  it  is 
conceived  that  a  prisoner,  before  a  court  martial,  may  plead 
the  entire  want  of  specification  in  the  chaige  as  to  matter, 
or  time,  where  time  is  essential  to  it ; — as,  for  instance,  an 


(7)  G.O.  Cambrai,  16th  May,  1817. 
— -Co^.  Gurwood,  p.  505. 

(8)  a.E.  (1859),  page  122.  The 
forty-sixth  article  of  war  provides 
that  soldiers  making  confession  of  de- 
sertion shall  continue  to  do  dnty  iintiL 
evidence  of  its  truth  or  falsehood  has 
been  obtained.  [§  216] 


(9)  Q.R.5.6^.32.     See  §  358. 

(10)  ''When  a  soldier,  either  befon 
the  investigation  of  an  offence,  or  whilst 
undeittoing  punishment,  has  been  de- 
prived of  his  arms,  they  are  not  to  be 
restored  to  him  without  an  order  from 
the  captain  of  his  oompany,  or  other 
superior  officer.'* — Q.K.iS.6^.Sl. 
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officer  charged  with  scandalous  conduct,  or  a  soldier  with  spsculPlkas* 
disgraceful  conduct,  without  any  mention  of  facts  to  which 
the  charge  is  meant  to  refer.  (11)  But,  though  it  be  ad- 
mitted to  have  full  effect  in  preventing  the  trial  of  the 
prisoner  upon  the  charge  objected  to,  it  cannot  have  the 
effect  of  barring  his  trial  upon  any  valid  charge  wherein 
facts  may  be  set  forth.  The  prisoner's  objection  to  the 
charge,  if  admitted,  would  avail  upon  the  ground  that  the 
charge  was  couched  in  terms  so  vague  as  not  to  point  to  any 
specific  crime,  to  which  he  might  direct  his  attention.  If 
then  he  were  arraigned  upon  an  amended  charge,  and  by 
virtue  of  a  different  warrant  or  order,  he  could  not  con- 
sistently plead  that  he  had  been  previously  arraigned  for  the 
same  offence  ;  nor,  if  he  did,  would  the  plea  be  of  any  avail. 
It  may  be  for  this  reason,  that  the  objection  of  want  of  spe- 
cification in  charges  is  usually  reserved  for  the  defence, 
instead  of  being  pleaded  on  arraignment,  since  the  course 
of  the  prosecution  would  serve  to  identify  the  &cts  to  which 
the  charge  was  meant  to  apply,  and  the  finding  of  the  court 
would  have  the  effect  of  exempting  the  prisoner  from  a 
second  trial  on  charges  built  on  those  facts.  (1)  There  can 
be  no  doubt  that,  where  the  court  has  imadvisedly  entered 
on  the  investigation  of  defective  charges,  the  total  want  of 
specification  may  be  urged  as  a  legitimate  reason  for  declining 
all  defence,  and  would  render  the  proceedings  nugatory  or 
rather  innocuous  to  the  prisoner,  since  no  sentence  of  punish- 
ment, in  such  circumstances,  could  be  enforced.  [§413]  With 
reference,  however,  to  these  technical  objections,  which  are 
only  admitted  by  courts  martial  when  they  appear  essential 
to,  abstract  justice,  it  may  be  observed,  that  the  period  at 
which  an  officer  would  most  likely  uige  objections  to  the 
want  of  specification  in  a  charge  would  be  on  the  copy  being  when  the  copr 
furnished  him,  and  through  the  medium  of  the  judge  advocate.  S  S^^S" 
If  his  honour  were  at  all  implicated,  he  would  scarcely  post-  oSJ^SiOTstT 
pone  an  objection  to  the  charge  to  a  time  when  it  may  operate  *^^**"^* 
to  prevent  a  full  enquiry ;  nor,  if  he  had  pleaded  to  a  charge, 
would  he  fail  to  embrace  the  opportunity,  as  the  only  possible 
one  which  could  be  afforded,  of  placing  his  character  in  a 
desirable  point  of  view. 

(11)  See  the  case  of  Captain  Peshall  and  Lieut.  Colonel  AuBtin,  §457. 
(1)  MJL14. 
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569.  The  prisoner  having  been  arraigned,  and  a  plea  of 
guilty  or  TiotguiUy  having  been  recorded,  the  trial  proceeds: 
in  like  manner,  where  a  plea  in  bar  of  trial  has  not  been 
allowed,  the  trial  proceeds  as  if  no  such  plea  had  been  offered. 
The  president  or  judge  advocate  cautions  the  witnesses  to 
withdraw,  and  to  return  to  court  only  on  being  called,  as 
^  it  is  a  general  rule  to  preclude  witnesses  on  both  sides 
from  being  present  at  the  time  of  the  examination  of  other 
witnesses."  (2) 

570.  The  prosecutor  is  in  every  case  "  allowed  an  open- 
ing address.'*  (3)  He  may  however  proceed  to  call  the 
witnesses  for  the  prosecution  at  once;  but  in  all  more  impor- 
tant or  difficult  cases,  it  is  usual  for  him  to  open  the  case  by 
a  statement  of  the  &ct6  he  proposes  to  prove,  and  such  view 
of  the  evidence  as  he  may  deem  expedient ;  nor  is  he  to  be 
restricted  in  it,  unless  he  introduces  matter  disrespectful  to 
the  court,  foreign  to  the  charges,  or  unless  he  insinuates  im- 
putations not  implied  by  them :  '^  no  reproachful  words  are 
to  be  used  to  prisoners.''  (4)  This  address  is  invariably  to 
be  written  at  length,  and  when  read  by  the  prosecutor  is  in 
every  case  recorded  in  full  on  the  proceedings,  or  signed  by 
the  president  and  annexed  to  them.  Although  it  is  the 
duty  of  the  court  at  once  to  check  any  attempt  on  the  part 
of  a  prosecutor  to  enter  upon  matters  not  put  in  issue  by  the 
charge,  which  the  court  have  no  authority  to  investigate,  and 
the  prisoner  no  opportunity  of  rebutting,  the  court  is  not 
justified  in  allowing  the  prosecutor  to  withdraw  any  part  of 
the  address  which  he  has  actually  delivered,  and  is  responsible 
that  it  is  entered  on  the  proceedings  without  any  omission, 
up  to  the  point  where  they  interposed. 

571.  An  officer,  who  is  to  be  examined  as  a  witness  for 
the  prosecution,  is  not  in  all  circumstances  absolutely  pro- 
hibited from  acting  as  prosecutor.  If  required  to  give  evi- 
dence for  the  prosecution,  he  is  sworn  as  any  other  witness 
after  he  has  read  any  speech  or  observation,  which  he  may 

(2)  Judge  Advocate  General  Byder,  the  court,  when  the  prosecutor  desires 

Trial  of  iSeut.  Gen.  Whitelock,  p.  2.  thepresence  of  the  complainant  to  assist 

[§942]  The  prosecutor  being  a  witness  him  in  the  examination  of  other  wit- 

lor  the  prosecution,  in  those  exceptional  nesses.    In  this  case  the  witness,  so 

cases  wnich  may  occur  under  the  exist-  allowed  to  remain  in  court,  must  be  the 

ing  regulations,  [§  472]  is  an  obvious  first  examined.  §  1300. 

exception  to  this  rule,  and  a  further  ex-  (3)  Q.R.  App.A,l  la. 

cepUon  maybe  made,  by  permission  of  (4)  A.W.162. 
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address  to  the  court,  and  before  any  other  witness  is  called,  pbosscchon. 
He  can  give  evidence  as  to  such  facts  as  may  come  within  examines 
his  knowledge — ^the  evidence  in  this  case,  and  this  case  prodaoee 
only,  (5)  being  given  in  the  way  of  narration — and  is  cross-  eridenoe. 
examined  by  the  prisoner,  and  questioned,  if  necessary,  by 
the  court.  The  prosecutor  cannot  be  permitted  to  depose 
generally  to  the  facts  embodied  in  his  address,  (6)  but  must 
detail  in  evidence  all  the  facts  as  to  which  he  may  desire  to 
give  his  own  testimony.  After  the  prosecutor's  own  evidence 
as  to  all  the  charges  [§945  71]  has  been  entered  on  the 
proceedings,  he  then  proceeds  to  the  examination  of  wit- 
nesses, and  to  the  proof  and  reading  of  any  documentary 
evidence  he  may  have  to  bring  forward.  With  the  excep- 
tion of  his  own  evidence,  the  prosecutor  is  usually  permitted 
to  adduce  his  evidence  in  the  order  he  may  think  fit,  either 
as  bearing  on  the  charges  collectively,  or  on  each  charge 
separately ;  but  the  court  has  occasionally  interfered  by  clas^ 
sifying  the  charges  as  to  time  or  circumstances,  directing 
that  the  evidence  shall,  in  the  first  place,  be  produced,  and 
witnesses  examined  to  certain  counts,  or  as  to  the  occurrence 
of  events  up  to  a  certain  period ;  (7)  and  subsequently  upon 
the  other  divisions  to  the  charge. 

572.  The  witness,  after  being  sworn,  continues  to  stand  witne«  offered 
whilst  giving  his  evidence;  but  when  the  examination  is 
unusually  protracted,  or  the  witness  is  in  weak  health,  the 

(6)   See  {  480n.       The    exception  ble  no  officer  vho  is  to  be  called  as  a 

arises  from  the  circumstance,  that  in  witness  is  to  be  appointed  to  act  as 

this  case  there  is  no  one  to  conduct  his  prodecntor." — Q.R.App.  B,(8)— -It  may 

examination  by  way  of  question  and  be  confidently  expected  that  this  regu- 

answer.  Before  the  judge  advocate  was  lation  will  haye  Uie  happiest  effect  in 

forbidden  to  act  as  prosecutor  [§  472]  preventing  altercations  and  ebullitions 

he  might  have  been  available,  but  this  of  ill  feeling,  which  the  authority  of 

expedient  can  no  longer  be  resorted  the  court  has  not  always  succeeded  in 

to.    In  the  case  of  Paymaster  Cun-^  repressing,  when  the  prosecutor  was 

ningham,    88th    Begiment,  the  con-  personally  interested, 

viction,  on  a  part  of  the  chaxge,  and  (6)  There  have  not  been  wanting 

the  sentence  of  penal  servitude  by  a  officers,  who    have    recommended    a 

Seneral  court  martial  at  Bawal  Pin-  resort  to  this  expedient,  but   it    is 

ee,  in  March,  1867»  was  set  aside,  clearly  at  variance  with  the  articles  of 

although  the  charge  was  held  to  be  war,  and  equally  so  with  the  custom 

proved,  because  of  certain  irregulari-  of  the  service.    Witnesses  are  to  be 

ties,  one  of  which  was  the  examination  examined  on  oath ;  not  to  be  examined 

of  the  prosecutor  as  a  witness  by  the  first,  and  to  swear  to  their  examinations 

judge  aavocate.  after.    The  witness  swears  that  the 

The  occasions  for  this  exception  will  evidence  he  shall  give,  not  that  he  has 

be  of  rare  occurrence,  under  the  in-  ^tvm,  shall  be  the  truth.  SeeAJWAdZ. 

structions  embodied  in  the  last  edition  (7)  Trial  of  lieut.  Chen.  Whitelock, 

of  the  Queen's  Regulations :  "If.possi-  p.  11. 


240 


§573 


FEOSECUTION. 


WItneM  imder 
examination 
directed  to 
withdraw. 


Wltnenes 
giTe  their 
testimoDy 


on  oath. 


no  longer  bj 
narration, 
bat  always  in 
ansM^to 
qaestiooB. 


Eridcnoo 
reooided. 


Doonmentary 
eridence  proved, 
read  aloud, 


and  entered. 

QneBtionfl 
rednoedto 
writing,  and 
submitted  to 
president. 


court  desire  him  to  be  seated.  He  may  be  directed  to  with* 
draw  from  the  court  during  a  discussion  as  to  the  allowance 
of  a  question,  or  as  to  the  sufficiency  of  his  answer ;  and 
either  party  has  a  right  to  make  an  application  to  the  court 
to  this  effect.  (1) 

573.  The  examination  of  witnesses  [§  940]  is  invariably  in 
the  presence  of  every  member  of  the  court :  it  has  been  well 
remarked,  that  '^  even  the  countenance,  looks,  and  gestures 
of  a  witness,  add  to,  or  take  away  from,  the  weight  of  his 
testimony."  The  witnesses,  having  been  sworn  or  having 
made  a  solemn  affirmation,  [§443]  were  formerly  sometimes 
directed  to  state  what  they  know  relative  to  the  charges 
before  the  court;  but  the  regfulations  [§480]  now  require 
the  examination  to  be  conducted  by  question  and  answer, 
the  only  exception  being  the  evidence  of  the  prosecutor. 
The  judge  advocate  takes  down  the  evidence,  as  nearly  as 
possible,  in  the  words  of  the  witness,  and  records  it  on  the 
proceedings,  in  the  order  in  which  it  is  received  by  the 
court.  [§480]  Documentary  evidence,  having  been  duly 
proved,  [§  1010]  is  read  aloud  in  open  court,  [§  1037]  some- 
times by  the  witness  producing  it,  or  more  regularly,  at 
general  courts  martial  by  the  judge  advocate,  and  at  minor 
courts  martial  by  the  president,  or  a  member  deputed  by 
him,  (2)  and  is  then  entered  on  the  proceedings.  (3) 

574.  A  question,  whether  originated  by  the  prosecutor,  pri- 
soner, or  by  a  member  of  the  court,  is  reduced  to  writing,  (4) 
and  then  passed  to  the  president ;  if  approved  by  him,  and 
not  objected  to  by  the  judge  advocate,  it  is  entered  by  the 
judge  advocate  on  the  proceedings,  or  filed  and  nimibered, 
when  the  writing  of  the  proceedings  at  full  is  deferred  till 


(1)  Lt.  Col.  Crawle/s  Trial,  Q.  169. 

{2)  At  the  trial  of  Lieut.  Colonel 
Crawley,  the  prosecutor  haying  stated, 
in  answer  to  the  court,  that  the  prose- 
ention  had  "  no  objection  to  the  coarse 
proposed,"  the  prisoner  received  per- 
mission to  read  the  docmnentaiy  evi- 
dence called  for  by  him. — ISinted 
Trial,  p.  82. 

(3)  See  §  1046 ;  also  §  48071  as  to  an 
application  made  on  Lt.  Col.  Crawley's 
trial  on  the  part  of  the  prosecution, 
that  certain  documents  might  be  read 
in  closed  court,  in  order  to  take  the 
opinion  of  the  court,  might  be  taken  as 
to  their  admissibility  in  evidence,  when 


the  court "  declined  receiving  kay  com- 
mimication  which  is  not  to  be  read" 
[in  open  court]  "and  entored  on  the 
proceedings." — Printed  Tried,  pp.  88 
and  89. 

(4)  At  minor  courts  martial,  and  at 
general  courts  martial,  in  the  case  of 
questions  by  a  prisoner  who  cannot,  or 
does  not  write  them,  the  questions^ 
when  there  is  no  contention  as  to  their 
admissibility,  are  taken  down  on  the 
proceedings  firom  the  month  of  the 
parties,  instead  of  being  written  by 
them  or  their  professional  advisers,  and 
then  passed  to  the  president. 
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after  the  rising  of  the  court.  It  is  then  read  aloud,  (5)  and, 
no  objection  being  made  to  it  by  the  opposite  party  or  a 
member  of  the  court,  it  is  addressed  to  the  witness,  who  should 
not  attempt  to  answer  if  an  objection  is  made.  Should  the 
president  or  the  judge  advocate  object  to  the  question,  it  is 
returned  for  consideration  to  the  person  proposing  it,  who 
may  withdraw  it.  If  persisted  in  by  such  person,  the  ques-  objection  to 
tion  is  invariably  entered  upon  the  proceedings  ;  and  there-  question. 
upon,  (as  also  if  a  question,  on  being  read  out,  be  objected 
to  by  a  party  before  the  court,  by  a  member,  or  by  the  wit- 
ness under  examination,)  the  court  hears  any  observations 
which  may  be  offered  by  the  parties  concerned,  first  by  the 
party  raising  the  objection,  then  by  the  opposite  party  against 
the  objection,  and  lastly  a  reply  in  support  of  it.  (6)  The 
court  is  then  cleared  and  proceeds  to  determine  by  a  majority 
of  votes,  the  president  having  a  casting  vote,  [§  619]  whether 
it  shall  be  put  or  be  rejected,  or  whether  it  shall  be  referred 
for  the  opinion  of  superior  legal  authority.  [§  459] 

575.  Objections  to  a  question  put  by  the  court  obviously  objections  to 
do  not  stand  upon  the  same  footing  as  those  to  questions  by  court ; 
proposed  by  the  parties  before  it,  but  the  court  is  equally 

boimd  by  the  laws  of  evidence,  and,  upon  good  reason  shown, 
may  withdraw  or  modify  the  question.     A  question  put  by 
an  individual  member  must  in  some  sense  be  considered  as  a  by  member. 
question  from  the  court ;  yet,  where  the  collective  opinion 
of  the  court  has  not  been  expressed,  as  to  the  propriety  of 
any  given  question,  a  party  before  it  is  entitled  to  such 
aggregate  opinion.     If  the  objection  is  not  sustained,  the 
question  is  entered  as  put  "  by  the  court."    When  the  ques- 
tion is  rejected,  it  is  entered  on  the  proceedings  as  having  how  entered 
been  proposed  "by  a  member"  without  the  meTUion  of  his  <'°p™«*^8«- 
name. 

576.  It  has  been  remarked,  [§574]  that  every  question  to  Quwtion 

.  J    -  .  ,  .  entered,  not 

a  witness,  proposed  by  either  prisoner  or  prosecutor,  unless  to  be  ezpongod, 
palpably  illegal  and  improper  and  at  once  withdrawn  by 

(5)  After  the  first  few  days  of  the    Circular,  Nov.  9th,  1866,  now  embodied 
trial  of  Lt.  Colonel  Crawley,  a  "  plan    in  the  regulationa.    See  6  582  «. 

was  adopted  of  allowing  each  side  to  Both  prosecutor  and  pnsoner  may  re- 
read ita  own  qnestions,  aa  soon  as  they  quest  that  their  object  in  proposing,  or 
bad  reeeiTed  the  sanction  of  the  presi-  reasons  for  objecting  to  a  question, 
dent** — Times,  Not.  23,  1866.  which  they  are  at  liberty  to  lay  before 

(6)  Assist.    Surg.    Morris's   Trial,  the  court  in  writing,  maybe  entered  on 
Q.  057.    This  course  was  prescribed  by  the  proceedings. 
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them,  is  in  the  first  instance  entered  before  being  read  aloud ; 
when  once  entered  it  cannot  be  expunged.  In  those  cases 
where  the  court  exercises  its  authority  in  refusing  to  allow  a 
question  to  be  put  to  the  witness,  the  question  so  rejected 
still  appears  on  the  proceedings,  accompanied  by  a  statement 
of  th»  objection  to  it,  in  order  that  it  might  be  known  to 
the  confinning  authority  whether  the  court  has  exercised  its 
authority  according  to  law.  In  coming  to  a  decision  the 
court  will  do  well  to  bear  in  mind  the  caution  suggested  by 
the  following  opinion  of  the  judge  advocate  general  (Mr. 
Mowbray),  which  embodies  the  principle  invariably  acted 
upon  in  that  department :  '^  It  is  a  matter  of  great  import- 
'^  ance  that  a  prisoner  on  trial  by  court  martial  should  be 
^'  restricted  as  little  as  possible  in  the  examination  of  his 
"  own  witnesses,  or  in  the  cross-examination  of  those  called 
"  by  the  prosecution,  as  an  error  in  this  respect  by  the  court 
"  may  invalidate  the  whole  proceedings."  (7) 

577.  The  examination  in  chief  of  each  particular  witness 
being  ended,  the  cross-examination  usually  follows,  though 
it  is  optional  with  the  prisoner  to  defer  his  examination  until 
the  close  of  the  prosecution  and  he  is  placed  on  his  defence. 
The  re-examination  by  the  prosecutor,  on  such  points  as  the 
prisoner  may  have  touched  on,  succeeds  the  cross-examina- 
tion ;  and  either  party  may  then  suggest  to  the  court  ques- 
tions as  to  the  new  matter  elicited  by  them.  A  court  martial 
has  unquestionably  the  right  of  putting  questions  to  witnesses 
at  any  period  of  their  examination,  but  this  power  should  be 
employed  with  great  discretion  and  much  reserve.  The 
exertion  of  it  has  sometimes  proved  embarrassing  to  the 
court  itself.  It  is  very  seldom  that  a  case  can  arise  which 
would  justify  this  interference  with  the  prosecution  or  de- 
fence. The  court  and  each  'individual  member  ought  to 
reserve  all  questions  until  after  the  examination  of  a  wit- 
ness is  finally  concluded  by  the  parties  to  the  trial.  It  will 
frequently  be  found  that  the  development  of  evidence  in  the 
ordinary  course  of  examination  will  have  anticipated  the 
necessity  of  questions  occinring  to  members  during  its 
progress.  [§  948] 

578.  It  is  the  usual  pw^ctice  to  read  over  to  each  witness, 
immediately  before  he  leaves  the  court,  the  record  of  his 

(7)  J.A.G.  to  Lt  Gen.  Sir  H.  Storks,  6tlx  March,  1867i  and  Me  §  970,  1809  n. 
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examination,  which  he  is  desired  to  correct  if  any  mistake  has 
heen  made  in  entering  his  evidence,  and,  with  this  view,  any  explanation  or 
remark  or  explanation  is  entered  on  the  proceedings,  (1)  as  °°^* 

are  also  any  corrections  which  may  be  pointed  out  by  the  by  additioD, 
parties  to  the  trial.  It  would  obviously  be  improper  to  read 
over  the  record  to  a  witness,  or  to  permit  him  to  refer  to  it 
when  under  or  previous  to  cross-examination ;  but  the  oppo- 
site party  or  the  court  may  call  upon  him  to  reconcile  con- 
tradictory statements ;  and  he  may  also  correct  or  explain 
any  mistake  he  may  have  made  in  his  evidence  in  chief  or 
in  his  cross-examination.  No  erasure  or  obliteration  is,  in  "^o'^^y  «»«»>• 
any  circumstances,  admitted,  as  it  is  essentially  necessary 
that  the  authority  which  has  to  review  the  sentence  should 
have  the  most  ample  means  of  judging,  not  only  of  any  dis- 
crepancy in  the  statements  of  a  witness,  but  of  any  incident 
which  may  be  made  the  subject  of  remark  by  either  party 
in  addressing  the  court.  A  minute  might  be  made  of  the 
sense  of  the  court  on  the  matter  inadvertently  admitted,  that 
members  may  dismiss  &om  their  consideration  any  impression 
which  might  have  arisen,  and  that  the  confirming  authority 
may  be  aware  of  the  inconsequence  of  the  admission. 

570.  It  has  been  stated  that  a  list  of  witnesses  for  the  ^oaecutor'a 

""  ^  1      T  1  t  '  wltnesa  having 

prosecution  is  furnished  to  the  prisoner  before  the  assembly  ^^^^i'^Ttf 
of  the  court,   [§420-21  and  also  to  the  court  on  assem-  rabBeqnentiy 

'     *-'  .-■  recalled  on 

bling ;  the  prosecutor  is  not  however  bound  to  examine  all  defence, 

examlnauon 

of  them,  but  it  is  usual  to  call  all  the  persons  upon  such  J* ^^fj** ** 
list,  or  such  of  them  as  the  prisoner  intimates  a  wish  to  have 
called,  in  order  that  he  may  cross-examine  them,  if  he  thinks 
proper  to  do  so.  (2)  When  the  prosecutor  does  not  offer 
them  for  cross-examination,  (3)  the  prisoner  has  a  right  to 
call  them.  Should  the  prisoner,  having  closed  his  cross- 
examination,  think  proper  subsequently  to  recall  a  witness 
for  the  prosecution  for  his  defence,  the  witness  is  then  sub- 
ject to  cross-examination  by  the  prosecutor. 

580.  Although  either  party  may  have  concluded  his  case.  Material  qw» 
or  the  regular  examination  of  a  witness,  yet,  should  a  ma-  i«*  »>y  conn. 
terial  question  have  been  omitted,  it  is  usually  submitted  by 
the  party  (4)  to  the  president  for  the  consideration  of  the 

(1)  &0  §478,  and  "Correction  by  (3)  This  was  done.    Assist.  Snrgeon 
witness/'  |960.  Morris's  Trial,  BVitt  Book,  p.  193. 

(2)  Lt.    CoL   Crawlers  trial,   Q.  (4)  Lieutenant  Qeneral  Whitelock's 
1131,  1019,  &c  trial,  439-441. 
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court,  who  may  allow  it,  subject  to  the  observation  [§  582  e] 
and^  if  put,  to  the  cross-question  of  the  opposite  party.  It 
has  however  been  ruled,  that  the  court  after  the  prosecution 
is  closed,  should  not,  except  in  special  circumstances,  recall 
a  witness  for  the  prosecution,  to  prove  a  fact  material  to  the 
charge. 

581.  The  trial  here  reaches  the  stage  where  the  new  regu- 
lations begin  to  affect  it.  The  practice  of  courts  martial  as 
to  addresses  on  the  part  of  the  prosecution  and  defence  had 
been  regulated  by  custom,  imtil  a  general  order  was  issued, 
dated  9th  November,  1866,  ''with  a  view  to  regulate  and 
render  uniform  the  procedure  of  general  courts  martial.'* 
By  these  Regulations  [§  582]  in  imitation  of  the  practice 
of  ordinary  criminal  trials,  as  regulated  in  1865  by  Mr.  Den- 
man's  act  (28  Vict.  c.  18),  the  prisoner  was  deprived,  before 
a  general  court  martial,  of  his  customary  right  to  the  last 
word — "  the  practice  of  the  prisoner  having  a  rejoinder  to 
the  reply  of  the  prosecutor  being  regarded  as  an  irregu- 
larity," (1)  and  the  judge  advocate  was  required,  "in  open 
court  to  sum  up  the  case  to  the  court." 

582.  These  regulations  have  been  modified,  as  follows : — 
a.  "The  officer  conducting  the  prosecution  is  to  be  al- 
lowed an  opening  address.    At  the  close  of  the  evidence  for  the 


(1)  G.0. 9th  Nov.  1866.  Rejoinders 
may  have  no  doubt  appeared  iiregolar 
to  lawyers  from  the  point  of  view  of 
the  common  law  courts,  where  a  pro* 
fessional  prosecutor  is  restrained  by 
well  understood,  although,  perhaps,  un- 
written rules,  and  there  is  an  experi- 
enced judge  and  a  trained  bar  always 
ready  to  detect  any  irregularity  in  his 
reply.  But  they  had  grown  up  in  the 
practice  of  courts  martial,  which,  it 
must  be  remembered,  are  held  in  very 
different  circumstances,  especially  as 
the  services  of  experienced  officers  as 
judge  advocates  and  members  are  not 
always  available  in  small  garrisons  or 
in  isolated  stations. 

There  can  be  no  doubt  that«  apart 
from  the  actual  exercise  of  the  abro- 
gated right  of  observing  on  the  proso- 
cutor^s  reply,  the  feeling  that  a  re- 
joinder might  follow  may  in  some  cases 
have  held  in  check  any  disposition  to 


take  unfair  advantage,  and  there  are 
the  printed  trials  to  prove  that  courts 
martial  have  constantly  admitted  the 
prisoner's  claim  from  the  trial  of  Lord 
George  Sackville  in  1760,  down  to  the 
trial  of  Ensign  CuUen,  who  was  allowed 
a  rejoinder  after  the  order  had  been 
issued  at  the  Horse  Guards,  and  before 
it  was  promulgated  in  Jamaica.* 

And  this  has  been  done,  not  in  igno- 
rance of  the  fact  that  a  rejoinder  was 
a  deviation  from  the  rule  in  ordinary 
criminal  courts,  but  because  it  had  been 
recognized  as  a  peculiarity  of  English 
military  jurisprudence,  founded,  as  is 
well  pointed  out  in  the  following  ex> 
tract  from  a  work  published  as  long 
ago  as  1783,  upon  the  "  custom  of  war 
in  like  cases  " : — 

"This  circumstance  of  a  rejoinder 
being  allowed  the  prisoner  in  a  criminal 
trial  before  a  court  martial,  and  not  in 
the  courts  of  common  law,  tends  greatly 


»  i( 


Monday,  the  3rd  December,  1866.  The  prisoner  claims  his  right  to  a 
rejoinder.  .  .  The  application  having  been  acceded  to,  the  court  acyoums  for 
half  an  hour  to  enable  the  prisoner  to  prepare. his  remarks  in  ngoinder." — 2Vui/ 
qf  Ensiffn  CuUm,  Blue  Book,  p.  96. 
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prosecution,  the  deputy  judge  advocate  will  ask  the  prisoner  the  addresses  of 
if  he  intends  to  adduce  evidence.      If  the  prisoner  then  re-  ^JyS  prisoner* 
plies  in  the  negative,  the  prosecutor  may  proceed  to  address  1.  wbew  pri- 
the  court  a  second  time,  for  the  purpose  of  summing  up  the  SSSje^toL. 
evidence  for  the  prosecution,  after  which  the  prisoner  may 
address  the  court  in  his  defence.     At  the  conclusion  of  the 
prisoner's  address,  the  deputy  judge  advocate  will,  in  open 
court,  sum  up  the  whole  case  to  the  court. 

b.  "  If,  in  answer  to  the  deputy  judge  advocate,  the  pri-  2.  wiwre  pri- 
soner states  that  he  intends  to  adduce  evidence,  he  may  open  S^SSnaf  °^ 
his  case  with  an  address,  before  calling  his  witnesses.    At  the 
conclusion  of  the  evidence  he  may  again  address  the  court, 

after  which  the  prosecutor  will  be  entitled  to  a  reply. 

c.  "In  those  special  cases  where  evidence  is  allowed  in  3. \vhercdefenoo 
reply,  the  second  address  of  the  prisoner  is  to  be  made  after  toiJpiJT*^"" 
such    evidence,   and   immediately  before    the   prosecutor's 

reply,  which  is  to  be  followed  by  the  address  of  the  deputy 
judge  advocate." 

d.  After  the  deputy  judge  advocate  has  spoken,  no  other 
address  is  to  be  allowed,  and  the  court  will  retire  to  consider 
their  finding. 

e.  If  any  question  should  arise  incidentally  during:  the  Parties  heard  as 

,_'^*-_  -  "^  °  to  incidental 

trial,  such  as  upon  the  admissibility  of  evidence,  the  person,  qoestionB. 
whether  prosecutor  or  prisoner,  requesting  the  opinion  of  the 
court,  is  to  speak  first ;  the  other  person  is  then  to  answer, 
and  the  first  person  is  to  be  allowed  to  reply.  (2) 

583.  The  prisoner  having  been  placed  on   his  defence,  defence. 
after  the  prosecutor's  second  address,  as  above ;  [§  582  a]  or 
upon  his  answer  to  the  judge  advocate  "  that  he  intends  to 
adduce  evidence,"  may  request,  and  in  that  case  is  usually  TimeaUoved 
granted,  a  certain  time,  perhaps  a  day  or  two,  or  more,  to 

to  confirm  the  doubt  eroressed  above  established  ?    This  question,  I  appre- 

in  regard  to  the  truth  of  Mijor  Adye's  hend,  we  shall  find  it  extremely  cuffi- 

position,  that  '  where  the  act  of  par-  colt  to  answer,  without  the  supposition 

iiament  and  articles  of  war  are  silent,  of  some  other  law,  independent  as  weU 

courts  martial  most  in  their  proceed-  of  the  mutiny  act  and  articles  of  war 

ings  conform  to  the  pmctice  of  the  as  of  the  civil  law  of  the  realm.  Now, 

established  courts  of  judicature/  Now,  what  can  this  be  but  the  custom  of  war, 

this  method  of  proeeediug  is  neither  Ux  nan  scripta  of  the  army,  to  which 

directed  by  that  act,  nor  by  the  articles  the  common  law  is  correspondent,  as 

of  war ;  nor  is  it  conformable  to  the  the  statute  law  is  to  the  written  rules 

practice  of  the  civil  courts ;  notwith-  and  articles  of  war." — The  Elements  of 

standing  Major  Adye  himself  nllows  MUitafyArrangement^hyC&^ptainJQim 

it  to  be  regular  and  legal.    Whence,  Williamson,  65th   Beg^ent,  vol.  11. 

then,  does    the  practice  deduce    its  note  113,  p.  67. 
origin,  and  by  what  authority  is  it        (2)  Q.R.  App.  A.|).ll  a-e. 
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after  the 
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sides  has  been 
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arrange  and  prepare  his  defence.  He  may  also  apply  to  the 
court  for  permission  to  refer  to  the  proceedings,  subject  to 
the  necessary  conditions  for  their  security  [§  483]. 

584.  When  the  prisoner  enters  upon  his  defence,  he  may> 
as  above  laid  down,  [§  5826]  ^'  open  his  case  with  an 
address,"  or  he  may  proceed  at  once  to  the  examination  of 
witnesses ;  ''  first  to  meet  the  charge,  and  secondly,  to  speak 
as  to  his  character,"  (4)  and  reserve  his  address  until  the 
conclusion  of  the  examination  of  his  own  witnesses,  or  of  the 
witnesses  which  in  special  cases  [§  582c]  the  prosecutor  may 
be  allowed  to  call  in  reply.  [§600]  In  the  first  case  he  may 
deliver  a  statement,  conmienting  on  any  discrepancies  in  the 
evidence  produced  on  the  prosecution,  placing  his  conduct, 
which  is  the  cause  of  arraig^ment,  in  that  point  of  view 
which  he  may  deem  most  conducive  to  his  exciQpation,  and 
pointing  out  the  chain  of  evidence  by  which  he  proposes  to 
establish  his  defence.  The  other  is  the  course  usually 
adopted,  for  it  is  obviously  more  advantageous  to  the  prisoner 
to  be  enabled  to  argue  on  facts  and  evidence  actually  esta- 
blished, than  to  rest  his  defence  on  what  may  prove  to  be 
only  hypothetical.  It  did  not  accord  with  the  procedure  of 
the  conmion  law  courts  until  it  was  amended  by  the  recent 
act,  but  nothing  was  better  established  by  the  custom  of 
comts  martial,  than  to  leave  the  time  of  the  delivery  of  the 
prisoner's  address  to  his  option,  either  before  or  after  the  ex- 
amination of  his  witnesses,  or  to  allow  him  to  open  his  defence 
by  a  detail  of  the  evidence  he  intends  to  bring  forward,  and 
defer  his  remarks  upon  the  prosecutor's  address  till  after  the 
examination  of  his  witnesses.  The  prisoner  having  finished 
the  examination  in  chief  of  each  witness,  the  prosecutor 
immediately  proceeds  with  his  cross-examination,  except  for 
some  special  reason  to  be  allowed  by  the  court,  for  unlike  the 
prisoner,  he  has  no  customary  claim  to  postpone  it.  The  pri- 
soner re-examines  to  the  extent  allowed  to  the  prosecutor,  that 
is,  on  such  points  as  the  cross-examination  may  have  touched 
on  ;  and  the  court  puts  any  questions  deemed  necessary. 

585.  After  the  examination  of  witnesses  for  the  defence  and 
in  reply  is  finally  closed,  the  prisoner  has  a  right  to  address 
the  court.  He  may  offer  any  statement  or  argimient  he 
deems  calculated  to  weaken  the  force  of  the  prosecution^ 

(4)  Ciiealar,  Hoive  Guards,  24th  Februnzy,  1830. 
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by  placing  his  conduct  in  the  most  favourable  light,  accounting 
for  or  palliating  facts ;  confuting  or  removing  any  imputation, 
as  to  motives  ;  answering  the  arguments  of  the  prosecutor ; 
conmienting  on  any  contradictory  evidence  ;  connecting  his 
exculpatory  evidence,  and  contrasting  it  with  the  evidence 
of  the  prosecution  where  the  result  promises  to  favour  the 
defence,  and  finally  drawing  the  conclusion  to  which  he 
desires  to  lead  the  court  (5).  Mr.  Serjeant  Hawkins,  in  re-  Adrantages 
ference  to  the  custom  which  formerly  prevailed  in  criminal  prisoncra 
courts,  of  debarring  a  prisoner  from  counsel,  unless  some  themaeiTefl, 
points  of  law  arose  proper  to  be  debated,  makes  some  re- 
marks which  are  very  applicable  to  prisoners  before  courts 
martial ;  and  the  duties  of  the  court,  as  there  laid  down, 
are  equally  incilmbent  on  courts  martial.  He  says :  "  This, 
indeed,  (the  refusing  counsel  in  treason  and  felonies,)  many 
have  complained  of  as  very  unreasonable ;  yet,  if  it  be  con- 
sidered, that,  generally,  every  one  of  common  understanding 
may  as  properly  speak  to  a  matter  of  fact,  as  if  he  were  the 
best  lawyer ;  and  that  it  requires  no  manner  of  skill  to  make 
a  plain  and  honest  defence,  which,  in  cases  of  this  kind,  is 
always  the  best ;  the  simplicity  and  innocence,  artless  and 
ingenuous  behaviour  of  one  whose  conscience  acquits  him, 
having  something  in  it  more  moving  and  convincing  than 
the  highest  eloquence  of  persons  speaking  in  a  cause  not 
their  own.     And  if  it  be  further  considered,  that  it  is  the  anddntiaof 

the  oonrt  in 

duty  of  the  court  to  be  indififerent  between  the  King  and  respect  to  them 

prisoner,  and  to  see  that  the  indictment  be  good  in  law,  and 

the  proceedings  regular,  and  the  evidence  legal,  and  such  as 

fully  proves  the  point  in  issue,  there  seems  no  great  reason 

to  fear  but  that,  generally  speaking,  the  innocent,  for  whose 

safety  alone  the  law  is  concerned,  have  rather  an  advantage 

than   prejudice    in    having  the    court  their  only  counsel. 

Whereas,  on  the  other  side,  the  very  speech,  gesture,  and 

countenance,  and  manner  of  defence  of  those  who  are  guilty, 

when  they  speak  for  themselves,  may  often  help  to  disclose 

the  truth,  which  probably  would  not  so  well  be  discovered 

from  the  artificial  defence  of  others  speaking  for  them."  (6) 

586.  It  occasionally  happens  that  on  presenting  to  the  Beading  ot 
court  a  written  address,  the  prisoner  is  unequal  to  the  task  Mendot 

(6)  When  the  prisoner's  defence  is    down  as  nearly  as  possible  in  his  own 
not  written,  the  r^ulations — App.  B.    words,  and  in  the  first  person." 
(4)— require  that  "  it  should  be  taken        (6)  2  Hawkins,  664. 
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of  reading  it,  firom  indisposition  or  nervous  excitement.  On 
such  occasions  the  president,  or  other  member  of  the  court, 
or  the  judge  advocate,  is  sometimes  requested  to  read  it; 
but,  as  the  impression  which  might  be  anticipated  to  arise 
from  it  may,  in  the  judgment  of  the  prisoner,  be  affected 
more  or  less  by  the  manner  of  its  delivery,  courts  martial 
permit  it  to  be  read  by  any  friend  named  by  him  not  being 
his  professional  adviser,  and  particularly  if  that  friend  be  a 
military  man.  On  the  trial  of  Lieutenant  General  Whitelock 
his  counsel  was  not  permitted  te  read  the  defence,  as  being 
contrary  te  precedent :  but  the  general  was  informed  that 
any  military  friend,  or  any  near  connection  who  did  not 
attend  to  assist  him  professionally^  might  read  it  for 
him.(l)  More  recently  on  the  trial  of  Lieutenant  Hyder, 
10th  Hussars,  at  Leeds,  in  1845,  it  was  decided  that,  in  con- 
formity with  the  law  and  practice  of  courts  martial,  the  court 
would  allow  of  any  military  friend  or  any  civilian,  provided 
he  were  not  his  professional  adviser,  te  read  his  defence.  (2) 
Indeed,  this  point  would  seem  te  have  been  better  established 
in  the  practice  of  courts  martial  than  the  custom  of  resisting 
the  attempt  of  a  professional  adviser  to  address  them;  and  it 
is  now  laid  down  in  the  regulations,  that  he  is  not  to  be  per- 
mitted te  do  so.  (3) 

587.  The  utmost  liberty  consistent  with  the  interest  of 
parties  not  before  the  court,  and  with  the  respect  due  te  the 
court  itself,  should,  at  all  times,  be  allowed  a  prisoner.  As 
he  has  an  undoubted  right  te  impeach,  by'  evidence,  the 
character  of  the  witnesses  brought  against  him,  so  is  he  jus- 
tified in  contrasting  and  remarking  on  their  testimony,  and 
on  the  motives  by  which  they  or  the  prosecutor  may  appear 
to  have  been  influenced.     All  coarse  and  insulting  language 


(1)  Printed  Trial,  p.  763. 

(2)  Printed  Trial,  p.  106.  The 
prisoner  on  this  occasion  strongly 
urged  the  court  to  grant  this  permis- 
sion in  favour  of  Mr.  Warren,  Q.C., 
whom  he  had  retained.  The  president 
however  adhered  to  the  decision  he  had 
expressed,  bat  added,  that  it  occasioned 
much  disappointment  to  the  members 
of  the  court  not  to  hear  his  counsel 
read  his  defence.  Lieutenant  Hyder 
then  referred  to  a  case  where  a  court 
martial  had  permitted  the  prisoner  to 
have  the  assistance  of  counsel  in  read- 


ing his  defence,  but,  the  court  having 
been  cleared  for  deliberation,  the  de- 
cision was  reiterated. — ^Printed  Trial, 
107. 

(3)  Q.R.  App.  B  (3).  See%  474.  At 
the  "  Fenian "  trials,  the  president 
read  the  written  defence  of  Gunner 
Flood,  R.A.,  12th  February,  1866,  and 
of  Lance  Corporal  Mulvahill,  3rd  Buffs, 
16th  Feb.  1866.  Major  Gordon,  a 
member,  read  the  defence  of  Col.  Ser- 
geant McCarthy,  12th  day,  13th  June, 
1866. 
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is,  however,  tx)  be  avoided  ;  nor  ought  invective  ever  to  be 
indulged  in :  the  most  pointed  defence  may  be  couched  in 
the  most  refined  language.   The  court  will  prevent  a  prisoner  Thini  parties 
from  adverting  to  parties  not  before  the  court,  or  only  alluded  to  most 
to  in  evidence,  further  than  may  be  actually  necessary  to  his 
own  exculpation*    Mr.  Tytler  (4)  has  justly  remarked  on  this 
subject:  ^'It  may  sometimes  happen  that  the  party  accused  Buchoonrw 
may  find  it  absolutely  necessary,  in  defence  of  himself,  to  uTex^ent. 
throw  blame,  and  even  criminality,  on  others  who  are  no 
parties  to  the  trial ;  nor  can  a  prisoner  be  refused  that  liberty 
which  is  essential  to  his  own  justification.   It  is  sufficient  for 
the  party  aggrieved  that  the  law  can  furnish  ample  redress 
against  all  calumnious  or  unjust  accusations." 

588.  The  court  is  bound  to  hear  whatever  defence,  that  is.  Liberty  of 
whatever  address,  the  accused  may  think  fit  to  adopt,  not  to  prisoner 
being  in  itself  contemptuous  or  disrespectful.    In  the  applica-  ^  ^  ^'""'*' 
tion  of  this  principle,  a  court  martial  can  hardly  go  wrong 
in  allowing  the  greatest  freedom  of  speech  to  a  prisoner  on 
his  trial.     It  has  however  been  laid  down  on  authority :  ^^  It 
is  competent  to  a  court  to  caution  the  prisoner  as  he  proceeds, 
if  they  should  think  proper,  and  to  state  to  him  that,  in  their 
opinion,  such  a  line  of  defence  as  he  may  be  piursuing  would 
probably  not  weigh  with  them,  or  operate  in  his  favour ;  but 
to  decide  afi:ain6t    hearing:   him   state   argiiments   which,  court  not 

^  ,  warranted  in 

notwithstanding  such  caution,  he  might  persist  in  putting  refusing  to 
forward  as  grounds  of  justification  or  extenuation,  such  argu-  irreieTant 
mentfl  not  being  illegal  in  themselves,  is  going  beyond  what 
any  court  would  be  warranted  in  doing."  (1) 

580.  A  prisoner  in  his  defence  may  either  nesiitive  the  rieaainbar 

-'    ^  ^  JO  of  judgment. 

allegations  contained  in  the  charges  against  him  ; — or  may 
admit  all  or  some  of  them,  and  nevertheless  be  able  to  give 
such  an  account  of  his  conduct  as,  when  borne  out  by  facts 
and  circumstances  proved  in  evidence  [§814-5],  may  prove 
them  to  have  been  not  inconsistent  with  his  duty, — or  failing 
this,  may  bring  forward  any  matters  of  excuse  and  justifica- 
tion.     The  defence  has  sometimes  rested  exclusively  upon  ^bo  defence 

■^       ^         may  embody 

proof  of  the  previous  punishment  for  the  offence  submitted  *^|i?5?^°' 
to  investigation.    This  and  other  analogous  defences  have  ^^  ^^^ 

(4)  Essay,  302.  JQclge  advocate,  Lieut.  Davson  0  Trial. 

(1)  lietter,  jndge  advocate  general    — Printed  Trial,  p.  83. 
(Sir    J.    Beckett)    to  the  officiating 
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been  already  mentioned  when  discussing  the  pleas  in  bar 
of  trial  which  may  be  pleaded  on  arraignment.  [§  558-568] 
There  are  also  certain  grounds  of  exemption  from  the  censure 
of  the  law,  as  to  which  Sir  William  Blackstone  observes :  (2) 
"  All  the  several  pleas  and  excuses  which  protect  the  com- 
mitter of  a  forbidden  act  from  the  punishment  which  is 
otherwise  annexed  thereto,  may  be  reduced  to  this  single 
consideration,  the  want  or  defect  of  will."  To  the  excuses 
(i-v),  which  may  have  to  be  considered  by  a  court  martial, 
it  is  now  requisite  briefly  to  advert. 

590.  (I.)  Absolute  insanity  (like  total  idiocy)  excuses 
from  the  guilt,  and,  of  course,  from  the  punishment  of  a 
crime  committed  during  this  incapacity.  (3)  The  defect  of 
the  intellectual  faculties  must  he  unequivocal  and  plain,  not 
an  idle  frantic  humour  or  unaccountable  mode  of  action,  but 
an  absolute  dispossession  of  the  free  and  natural  agency  of 
the  human  mind :  (4)  but  if  the  accused  has  lucid  intervals, 
and  reason  suflBcient  to  enable  him  to  discern  right  from 
wrong,  he  is  answerable  for  what  he  does  in  those  intervals. 
So  far  the  law  is  clear  and  explicit,  but  there  has  been  a 
difficulty  in  the  cases  of  alleged  crimes  committed  by  persons 
afflicted  with  insane  delusion  in  respect  to  one  or  more  par- 
ticular subjects  or  persons,  but  not  insane  in  other  respects. 
The  acquittal  in  March,  1843,  of  McNaughten,  for  the 
murder  of  Mr.  Dnmmiond,  having  given  rise  to  a  discussion 
in  the  house  of  lords,  certain  questions  were  propounded  to 
the  judges,  and  they  answered,  that  in  the  case  of  such  per- 
sons charged  with  the  commission  of  a  crime  (murder  for 
example),  and  insanity  being  set  up  as  a  defence,  '^  if  the 
accused  was  conscious  that  the  act  was  one  which  he  ought 
not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to 
the  law  of  the  land,  he  is  punishable."  They  further  stated, 
that,  with  respect  to  a  person  under  an  insane  delusion  as  to 
existing  facts — the  delusion  being  partial,  and  the  person  not 
being  insane  in  other  respects — committing  an  offence  in 
consequence  thereof,  they  were  of  opinion  that  "  he  must  be 
considered  in  the  same  situation  as  to  responsibility,  as  if 
the  facts  with  respect  to  which  the  delusion  exists  were  reaU 
For  example,"  they  go  on  to  say,  "  if,  under  the  influence 


(2)  4  Commentario9,  20,  21. 
(8)  4  Blackfitone,  24. 


(4)  1  HavkinB,  2. 
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of  his  delusion  he  supposes  another  man  to  he  in  the  act  of 
attempting  to  take  away  his  life,  and  he  kills  that  man,  as 
he  supposes,  in  self-defence,  he  would  be  exempt  &om  punish- 
ment. If  his  delusion  was  that  the  deceased  had  inflicted  a 
serious  injury  to  his  character  and  fortune,  and  he  killed  him 
in  revenge  for  CTich  supposed  injury,  he  would  be  liable  to 
p\mishment."(5)     It  may  be  added,  that  whenever  insanity  An  acquittal 

.  j»     1  ••  /•7/r  ••  .on  acoonnt  of 

at  the  time  of  the  com/miasion  of  the  offence  is  given  m  insanity  must 

••'  J  M  i:>  be  ao  specified. 

evidence,  and  the  court  martial  acquits  the  prisoner,  they 
should  specify  in  their  finding  whether  they  were  of  opinion 
he  was  insane  at  that  time,  and  whether  they  acquit  him  on 
account  of  such  insanity ;  (6)  and  in  this  case  their  finding 
should  be  "  not  guilty  on  the  ground  of  insanity." 

501.  (11.)  Drunkenness  is  looked  on  by  the  law  of  England  i)nink»nnc»  no 

J^        \       /  J  o  palliation  U 

as  an  aggravation  of  the  offence,  rather  than  as  an  excuse  oifonoe. 
for  any  criminal  behaviour ;  still,  unless  a  predetermina- 
tion to  commit  the  offence  be  apparent  or  can  be  inferred 
from  circumstances,  it  requires  an  effort  of  our  reasoning 
faculties  to  concur  in  the  justness  of  this  principle.  The 
law  of  England,  however,  considering  how  easy  it  is  to 
counterfeit  this  excuse,  and  how  weak  an  excuse  it  is  when 
real,  will  not  suffer  any  man  thus  to  privilege  one  crime  by 
another :  (7)  ''  He  who  is  guilty  of  any  offence  whatever, 
through  his  voluntary  dnmkenness,  shall  be  punished  for  it 
as  much  as  if  he  had  been  sober."  (8)  The  spirit  of  this 
maxim  pervades  the  decisions  of  courts  martial,  and  a  devia- 
tion from  it  was  highly  censured  by  the  then  commander  in 
chief  in  India,  Lord  Combermere.  (9) 

502.  (III.)  As  to  misfortune  or  chance,  it  is  held,  that  if  MWortnneor 

,  chance,  when 

an  accidental  mischief  happen  from  the  performance  of  a  «^  excose. 
lawful  act,  the  party  stands  excused  from  all  guilt ;  but  if  a 

(5)  Journals,  H.L.LXxy.  401 ;  (19th  noonced;  and  if,  after  judgment,  he 
June,  1S4S).     See  §957.  becomes  of  non-sane  memory,  execu- 

(6)  *'  If  a  man,  in  a  sound  mind,  tion  shall  be  stayed :  for  peradrentore, 
commits  a  capital  offence,  and  before  says  the  humanity  of  the  English  law, 
arraignment  for  it,  he  becomes  mad,  had  the  prisoner  been  of  sound  memory, 
he  ought  not  to  be  arraigned  for  it;  he  might  hare  alleged  something  in 
because  he  is  not  able  to  plead  to  it  stay  of  judgment  or  execution." — 4 
with  that  advice  and  paution  that  he  Blackstone,  24. 

onght.     And  if,  after  he  has  pleaded,        (7)  4  Blackstone,  26. 

the  prisoner  becomes  mad,  he  shall        (S)  1  Hawkins,  3. 

not  be  tried,  for,  how  can  he  make  his        (9)  Trial  of  Lieutenant  G.   G.  B.  • 

defence  ?    If,  after  he  be  tried  and  Lowther,  44th  Regiment^  28th  Octo- 

found  guiltj,  he  lose  his  senses  before  ber,  1828. 

judgment,  judgment  shaU  not  be  pro- 
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man  be  in  the  performance  of  an  unlawful  act,  such  act  being 
in  its  original  nature  wrong  and  mischievous,  (not  merely 
technically  illegal  but  morally  vicious,)  and  a  consequence 
ensue  which  he  did  not  foresee  or  intend,  as  the  death  of  a 
man  or  the  like,  his  want  of  foresight  shall  be  no  excuse.  (10) 

593.  (IV.)  Ignorance  or  mistake  is  a  defect  of  will :  when 
a  man,  intending  to  do  a  lawfcd  act,  does  that  which  is  un- 
lawful :  as  if  a  soldier,  intending  to  fire  on  the  enemy,  kills 
some  of  his  own  people  ;  or  firing  by  order  of  his  officer  at  a 
target,  kills  a  bystander ;  or  a  man,  intending  to  kill  a  thief 
or  housebreaker  in  his  own  house,  kills  one  of  his  own  {iEimily ; 
these  and  such  like  actions  are  not  criminal.  A  mistake  as 
to  a  point  of  law  in  criminal  courts  is  no  sort  of  defence  ;  (1) 
neither  is  ignorance  of  the  military  law,  of  the  rules  and  regu- 
lations of  the  army,  or  other  public  order,  of  which  it  may 
be  the  duty  of  miUtaiy  men  to  be  informed,  admitted  as  an 
excuse  for  their  non-observance.  (2) 

594.  (V.)  Compulsion,  or  inevitable  necessity,  is  the  re- 
maining plea  which  it  is  necessary  to  notice ;  and  this  it  is 
of  the  more  importance  to  advert  to,  as  it  may  frequently 
come  in  question  on  trials  by  courts  martial.  Military  law, 
and  the  common  law  of  England,  have,  in  this  case,  a  shade 
of  variance.  Blackstone  says  :  '^Of  this  nature  (i.  e.  com^' 
pulsion  and  inevitable  necessity)  is  the  obligation  of  civil 
subjection,  whereby  the  inferior  is  constrained  by  the  superior 
to  act  contrary  to  what  his  own  reason  and  inclination  would 
suggest :  as  when  a  legislator  establishes  iniquity  by  a  law, 
and  commands  the  subject  to  do  an  act  contrary  to  religion 
or  sound  morality.  How  far  this  excuse  will  be  admitted  vn 
foro  conscientioe,  or  whether  the  inferior  in  this  case  is  not 
bound  to  obey  the  divine,  rather  than  the  human  law,  it  is 
not  my  business  to  decide ;  though  the  question  I  believe, 
among  the  casuists,  will  hardly  bear  a  doubt.  But,  however 
that  may  be,  obedience  to  the  laws  in  being  is  undoubtedly 
a  sufficient  extenuation  of  civil  guilt  before  the  municipal 
tribunal. — The  sherifi*  who  burnt  Latimer  and  Eidley,  in  the 


(10)  4  Blackfitone,  26. 

(1)  4  Blackstone,  27. 

(2)  The  Queen's  Regulations  hare 
Teiy  distinctly  confirmed  this  state- 
ment :  "  Ignorance  of  published  orders 
will  never  be  admitted  as  an  excuse  for 


their  non-observance." — Q.R.  S.  7,  p. 
14.  This  paragraph  is  very  precise 
as  to  the  promulgatioo  *of  "  current 
changes,"  and  in  itu  directions  for 
orders  reaching  those  to  whom  they 
specially  relate. — See  {  9d. 


command. 
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bigoted  days  of  Queen  Mary,  was  not  liable  to  punishment  compokion. 
from  Elizabeth  for  executing  so  horrid  an  oflSce."  (3)  Military  Military 
courts  would  be  disposed  to  extend  the  exculpation,  admitted  orders  not 
by  common  law  to  arise  from  compulsion  when  the  act  is  megai. 
performed  by  the   obligation  of  civil  subjection  and  "in 
obedience  to  laws  in  being,"  to  acts  performed  in  obedience 
to  the  order  of  a  military  superior.     For  though,  if  death 
ensue  firom  the  fire  of  a  soldier  acting  under  the  orders  of 
his  superior,  the  command  itself  being  illegal,  such  order 
would  be  no  justification  of  the  soldier  in  the  eye  of  the  com- 
mon (4)  law ;  and  the  soldier  who  was  the  instrument  of  death 
would,  with  him  directing  the  act  by  which  it  was  eflFected, 
be   equally   held   guilty  of  murder ;   yet  a  military  court 
would  accept  such  necessity  as  a  justification,  the  breach  of 
law  itself  not  being  a  palpable  and  evident  dereliction  of 
duty  and  discipline,  or  a  clear  and  manifest  outrage  on  all 
law  and  deconmi.(5) 

595.  This  argument  raises  a  most  difficult  and  delicate  Lawful 
question;    it  provokes  discussion  as  to  the  phrase  lawful 
cormmand,  in  the  mutiny  act,  (6)  and  articles  of  war.  [§  178] 

!3)  4  Blackstone,  28.  mander  give  the  order  to  fire,  whether 

4)  The  Scotch  law  in  accordance  those  acting  nnder  his  command  are 

with  the  ciyil  (i.e.  Boman)  law  does  exempt  from  the  consequences  ? 

allow  the  compulsion  of  military  obedi-  "  His  Lordship.    My  opinion  is,  that 

•nee ;  and  "  limits  the  prosecution  to  no  subject  of  the  king  is  bound  to 

the  officer  alone  as  the  author  of  the  obey    an    illegal    order,    and    if  an 

wrong."  (Hume*s  Commentaries  on  the  officer  give  an  illegal  order,  those  who 

Laufs  of  Scotland  (lS29),ch&p.  I.  j>.  5^).  obey   him   are  not,  in    my  opinion, 

Seethe  case  of  Ensign  Hu^h  Maxwell,  exempt. 

of  the  Lanarkshire  Militia,  who  was  "  Juror.  Then,  my  lord,  is  the  sol- 
tried  before  the  High  Court  of  Justi-  dier  to  be  the  judge  for  himself  in  the 
ciary  at  Edinburgh  in  June,  1807,  for  case,  whether  he  is  to  obey  the  order 
the  murder  of  a  French  prisoner  of  or  not? 

war  at  Greenlaw  on  the  7  th  January,  "Hia  Lordship.    I  suppose  so. 

1807,  by  ordering  Private  John  Gow  **  Juror.     Then  this  being  so,  the 

to  fire,  when  he  was  on  sentry  at  the  circumstance  will  be  received  below 

priaon  at  Greenlaw.    The  private  was  in  mitigation. 

not  put  upon  his  trial,  and  the  officer  "  His  Lordship.    I  have  nothing  to 

was  sentenced  to  nine  months'  imprison-  do  with  that. 

ment. — ^Buchanan's  Remarkable  Trials^  "  The  jury  on  this  retired." 

p.  8.  This  remark  of  the  learned  judge 

(5)  On  a  trial,  arising  out  of  the  caused  much  discussion  amongst  mili- 

Newtownbarry  affiiir,  at  Wexford,  in  tary  men ;  but  there  appears  nothing 

July,  1831,  before  Chief  Justice  Bushe  new  in  the  opinion  ;  there  can  be  no 

and  Judge  Johnstone,  the  following  doubt  of  its  being  the  law  of  England, 

conversation  is  reported  to  have  taken  No  alteration  has  been  made  in  this 

place.  respect  in  the  text  of  this  work. — 

"  Sir  William  Cox  (a  grand  juror).  Author,  1835. 

Hy  Lord,  I  would  wish  to  ask  your  (6)  "  If  any  person  subject  to  this 

lordship  one  question.    If  a  military  act . .  .  shall  disobey  any  lawful  com- 

1>ody  be  called  out,  and  if  the  com-  **  mand  of  his  superior  officer  .... 
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It  has  been  authoritatively  declared :  ^'  That  orders  are 
lawful  when  issued  by  authorities  legally  constituted  and 
competent  to  give  them,  responsible  to  their  sovereign  and 
coimtry  for  their  acts,  and  for  the  exercise  of  the  authority 
with  which  they  are  invested.'^  (7)  This  passage  admits 
of  two  readings.  According  to  the  one,  the  legality  of  the 
order  would  be  judged  from  its  own  nature,  or  rather  from 
the  nature  of  the  acts  thereby  commanded,  the  responsibility, 
which  might  attach  to  the  doing  of  an  imlawful  act,  resting 
with  the  inferior  acting  in  obedience  to  the  orders  of  his 
commanding  officer ;  the  law  of  the  land  being  held  com- 
pulsory on  the  soldier,  obliging  him  to  judge  of  the  legality 
of  any  order,  to  which  his  obedience  may  be  commanded ; 
its  jealousy,  in  fact,  refusing  him,  on  embracing  the  profes- 
sion of  arms,  the  power  of  divesting  himself  of  his  privil^es 
or  responsibilities  as  a  citizen  in  such  degree  as  to  render  him 
irresponsible  for  his  acts  by  pleading  the  order  of  a  superior. 
According  to  the  other  reading  the  bare  issuing  an  order  by 
duly  constituted  authority,  without  reference  to  its  nature, 
would  render  it  lawful ;  the  soldier  obeying  being  considered 
as  the  instrument  only,  as  a  mere  automaton,  irresponsible 
for  acts  done  in  execution  of  orders  issued  by  authorities 
legally  constituted.  If  the  first  be  the  true  interpretation  ; 
if  it  mean  that  orders  are  lawful  when  issued  by  authorities 
legally  constituted  and  competent  (exercising  power  within 
the  law)  to  give  them, — the  particular  orders  which  may  be 
the  subject  of  consideration ; — ^there  is  no  truth  more  evident^ 
and  no  order  more  in  unison  with  the  ordinary  acceptation 
of  the  phrase  in  the  mutiny  act.  If,  on  the  other  hand,  it 
mean  that  orders  are  lawful  when  issued  by  authorities  legally 
constituted  and  competent  (by  their  superiority  of  rank)  to 
give  them,  orders  in  general,  without  reference  to  the  nature 
of  the  particular  order  in  respect  to  the  lawfulness  or  otherwise 
of  the  acts  thereby  ordered  to  be  done — it  is  a  version  of  the 
law  hitherto  unsuspected  by  the  bulk  of  the  army,  and  it 
would  render  any  further  discussion  imnecessary,  as  no  case 

shall  suffer  dbath,   or  such  other  to  the  garrison,  on  the  promnlgation 

"  punishment  as  by  a  court  martial  in  orders  of  the  sentence  of  the  courts 

"  shall  be  awarded.*' — MjL.16.  martial  on  Lieutenant  Dawson   and 

(7)  Letter   of    the    commander  in  Captain  Atchison.    Horse  Guards,  6th 

chief  to  the  commander  of  the  forces  Oct.  1824. 
at  Malta,  directed  to  be  communicated 
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could  possibly  arise  where  the  order  of  a  superior  could  be  oompnisioii. 
pleaded,  and  it  would  not  at  once  be  a  complete  justification 
of  any  act  resulting  from  the  execution  of  such  order.  But, 
as  orders  are  only  professedly,  but  not  invariably,  in  further- 
ance of  the  enactments  of  the  legislature  and  in  consonance 
with  the  law  of  the  land^  and  as  the  words  of  the  mutiny  act 
are  "  disobey  any  lawful  command  of  his  superior  officer," 
not  "  any  command  of  his  lawful  superior j^  it  follows  that 
the  first  of  the  two  constructions,  here  discussed,  must  be  the 
true  one  ;  and,  therefore,  it  is  lawful,  in  the  military  sense,  to 
disobey  an  unlawful  command  of  a  superior.  (8  )  And  th^  true 
and  practical  intent  and  meaning  of  this  appears  to  be,  that 
— so  long  as  the  orders  of  a  superior  are  not  obviously  and 
decidedly  in  opposition  to  the  well-known  and  established 
customs  of  the  army,  or  to  the  laws  of  the  land ;  or,  if  in 
opposition  to  such  laws,  do  not  tend  to  an  irreparable  result ; 
— so  long  must  the  orders  of  a  superior  meet  prompt,  im- 
naediate,  and  unhesitating  obedience.  It  surely  cannot  ac- 
cord with  justice  to  render  a  soldier  responsible,  even  in 
courts  of  civil  judicature,  for  an  illegal  act  resulting  from 
the  execution  of  an  order,  not  in  itself  so  glaringly  opposed 
to  all  law,  as  for  its  illegality  to  be  apparent  without  re- 
flection or  consideration :  hesitation  in  a  soldier  is,  in  certain 
circumstances,  a  crime; (9)  and  hesitation  is  inseparable 
firom  reflection  and  consideration :  reflection  and  considera- 
tion, therefore,  when  tending  to  question  the  order  of  a 
superior,  must,  in  some  sense,  be  considered  as  a  military 
offence. 

596.  The  difficulty  of  defining  compulsion,  depending  on  DifBcaity  of 
the  necessity  of  military  obedience,  would  be  equally  great  jiwtmabio 

(8)  His  late  royal  highness,  the  com-  certain  bounds  to  this  mle;  and  the 

mander  in  chief  (the  Duke  of  York\  on  particular  case  aUuded  to  falls  entirely 

an  occasion  vhicn  the  author  does  not  within  these  bounds." — Fram  themanU' 

feel  at  liberty  fully  to  detail,  indited  script  original.  [Author,  1830.] 
the  following  remark:   *' although  in        i^  also  [§336]  an  opinion  of  the 

these  oases"  (in  the  case  before  his  judge  adrocate  general,  concurred  in  by 

royal  highness  an  officer  had  respect-  H.R.H.  the  field  marshal  commanding 

fully  decUned  to  comply  with  the  order  in  chief,  and  the  secretary  of  state  for 

of  his  superior,  as  to  making  some  re-  war,  in  the  case  of  Captain  Jerris, 

tums^,  "  the  general  answer  must  be,  when  a  charge  of  disobedience  was  not 

that  in  eTery  military  serrice  by  land  held  to  ''disclose  any  legal  offence" 

and  sea,  the  junior  officer  must  obey  all  as  the  order  "  was  not  a  lawful  order." 
lawful  commands  of  his  senior  officer,        (9)  Lieutenant  Dawson  was  charged 

such  officer  being  personally  responsi-  with  hesitating  and  declining  to  carry 

ble  for  the  orders  he  gives ;  yet  cuscre-  into  execution  orders  he  had  reeeiTed, 

lion  and  the  custom  of  the  service  place  &c    G.O.  Ko.  482, 
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with  that  of  ascertaining  the  particular  cases  in  which  dis- 
obedience of  orders  may  be  justified,  on  the  plea  of  being 
in  their  nature  opposed  to  the  law  of  the  land ;  the  cases 
would  mutually  iUustrate  each  other.  It  requires  no  deep 
consideration  to  comprehend  and  to  assent  to  the  abstract 
statement,  that  every  legal  order  may  be  legally  obeyed ;  and 
its  converse,  that  every  illegal  order  may  be  legally  disobeyed : 
but  there  is  often  great  difficulty  in  acting  on  these  self- 
evident  propositions.  (1)  The  legislature  has  decreed  the 
highest  pos&ible  punishment,  the  vltimum  aupplicium,  as 
the  penalty  of  disobedience ;  compulsion  arising  from  mili- 
tary subjection  may  therefore,  it  is  presumed,  reasonably  be 
pleaded  in  most  cases ;  the  will  may  oft;en  be  either  neuter 
or  opposed  to  the  deed.  On  the  other  hand,  to  carry  the 
principle  of  blind  obedience  to  the  full  extent  to  which,  by 
easy  deduction,  it  may  be  extended ;  to  leave  out  of  sight 
or  render  nugatoiy  the  "lawful,"  of  the  mutiny  act (2) 
would  not  only  degrade  the  British  soldier  in  his  own  eyes, 
and  in  the  estimation  of  his  countrymen,  but  might  lay  the 
foundation  of  a  superjtructure,  dangerous,  if  not  fatal,  to 
the  constitution  itself. 

597.  Another  species  of  compulsion,  sometimes  pleaded  in 
cases  of  mutiny  and  rebellion,  arises  from  threats  or  menaces, 
which  induce  a  fear  of  death ;  but  the  only  force  that  doth 
excuse,  is  a  force  upon  the  person,  and  present  fear  of  death ; 
and  this  force  and  fear  must  continue  all  the  time  the  party 
remains  with  the  rebels  or  mutineers.  It  is  incumbent  on 
them,  who  make  force  their  defence,  to  show  an  actual 
force,  and  that  "they  joined  pro  timore  mortis  et  recesserunt 
quam  cito  potueranV\Z^  The  following  case  is  applicable 
to  the  question:  "In  1813,  a  Serjeant  (a  German)  of  H.M. 


(1)  The  finspension  of  laentenant 
Colonel  Capper  and  Major  Boles,  the 
adjutant  general  and  deputy  adjutant 
general,  by  Sir  Geoige  Barlow  and 
the  government  at  Maidras;  the  one 
for  concurring  in,  and  the  other  for 
signing,  an  order  of  the  commander 
in  chief  (General  Macdowall),  in  the 
usual  course  of  duty,  togetiier  with 
the  reasoning  of  Lord  Minto,  in  his 
despatch  on  Uie  subject  of  the  Madras 
goTemment,  might  be  quoted  as  a 
case  in  point,  and  may  be  referred  to 
with  advantage  on  a  consideration  of 


the  question.     Set  §  522  n. 

(2)  It  would  virtually  be  a  return  to 
the  wording  of  the  mutiny  act  ot 
George  I. — **  the  military  command  of 
his  superior  officer  " — ^which  led  to  the 
protest  already  quoted,  [$  17S]  whereas 
the  limitation  introduced  by  the  inser- 
tion of  the  word  "  lawful  **  may  rather 
be  taken  to  correspond  with  that  in  the 
Laws  of  War  in  the  time  of  King  Henry 
v.,  "in  licUU  et  honutu,*'  in  things 
lawful  and  honest. — Upton^  136. 

(3)  Alex,  MeGrowtAef's  case,  Fes- 
ter, U. 
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60th  r^fiment  of  foot,  who  had  originally  deserted  from  the 
French,  entered  that  regiment  by  a  voluntary  enlistment ; 
on  the  advance  of  the  army,  under  the  Doke  of  Wellington, 
into  Spain,  he  was  taken  prisoner  by  the  French.  To  save 
his  life,  forfeited  by  the  act  of  desertion,  he  entered  into  the' 
corps  dee  itrangera^  set  apart  in  the  French  service  for  such 
men,  as  an  inducement  to  them  to  return  to  it.  At  the 
battle  of  Vittoria,  he  was  again  taken  prisoner  by  the  English, 
and  a  general  court  martial  was  ordered  to  try  him  for  deser- 
tion. The  first  sentence  acquitted  him  of  the  act  of  deaertiouj 
there  being  the  powerful  inducement  to  the  act,  with  the 
view  of  saving  his  life ;  but  the  sentence  was  revised,  and  it 
is  stated  that,  on  revision,  he  was  sentenced  to  suffer  death, 
and  was  afterwards  shot  in  the  presence  of  that  division  of 
the  army  to  which  he  belonged.  I  also  understand  that  it 
was  intimated  to  the  above  court,  that  the  excuse  pleaded 
by  the  prisoner  was  inadmissible,  as  he  should  have  pre- 
ferred death  rather  than  to  have  entered  the  service  of  the 
enemy."  (4)  Since,  by  the  revised  opinion,  it  appears  that 
the  evidence  justified  conviction,  it  is  difficult  to  imagine, 
whatever  might  have  been  the  ulterior  award,  how  the  court 
could  have  acquitted  the  prisoner  of  the  oc^  of  desertion. 
They  might  have  omitted  to  award  punishment,  if  they 
considered  the  circumstances  to  amount  to  compulsion,  pro 
timore  Trurrtia. 

598.  The  prisoner's  witnesses  having  been  examined  he  cuMing 
may  thereupon  address  the  court — again,  if  he  opened  the  tbedecenoe, 
case  with  an  address — except  in  those  special  cases,  [§  582c] 

where  evidence  is  allowed  in  reply,  when  the  prisoner's  after  the 
address  is  to  be  made  immediately  after  such  evidence,  and  £dd^^^  us 
before  the  prosecutor's  reply.  ^°^ 

599.  According  to  the  former  practice  of  courts  martial  a  r>plt 
the  prosecutor  was  not  only  entitled  to  a  rqply  when  the  lo^roT^^' 
prisoner  had  adduced  evidence,  either  oral  or  documentary  t^^kSS^^ 
in  his  defence,  as  under  the  present  regulations ;  [§  5826]  uil^ieooe. 
but  he  was  moreover  permitted  to  reply,  although  not  to  call 
witnesses  to  rebut  the  prisoner's  statements,  when  the  pri- 
soner had  in  his  address  opened  ii^ie;  facta  upon  his  own 
assertion,  or  upon  documents  which  he  may  have  read  with- 
out proving  them  in  evidence.    In  Mr.  Denman's  act  there 

(4)  Hougli,  Pnctiee  of  Courts  Martial  (1826),  364. 
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BEFLY. 


Btidbvcbdi 

BiPLT. 


The  regolAtlon 
baa  tended  to 
simplify  the 
prooeedingB, 

from  the 
predion  and 
definiteness 
of  itc  proTisiom. 


Pponcntor 
allowed  time 
for  preparing. 


EviDSKcmi 

BlPLT. 


How  far  Che 
proeecntor 
may  examine 
witneases  to 
rebat  the 
testimony  of 
defence ; 


but  he  cannot 
repair  his 
omiasions  or 
strengthen  his 
original  case. 

Rationale  of 
eridenoe 
in  reply. 


is  a  saving  of  the  right  of  reply  as  before  the  passing  of 
the  act,  but  it  will  be  observed  that  the  new  regulation 
[§  582a]  makes  no  provision  for  reply  in  any  case  where  th^ 
prisoner  does  not  adduce  evidence,  but  requires  the  judge 
advocate  to  proceed  with  his  summing  up  at  the  conclusion 
of  the  prisoner's  address.  This  has  very  much  simplified  the 
proceedings,  as  the  court  has  in  no  case  to  consider  whether 
the  prosecutor  is  entitled  to  reply,  the  exercise  of  his  right 
to  make  either  one  or  two  addresses  being  entirely  within 
his  own  discretion,  (5)  and  the  time  for  doing  so  being  de- 
finitely fixed  by  the  regulations,  according  as  the  prisoner 
does,  or  does  not,  adduce  evidence.  It  is,  however,  for  the 
court,  on  the  application  of  the  prosecutor,  to  allow  him 
such  time  as  they  may  think  reasonable  for  the  purpose  of 
writing  his  address. 

6oo.  Although  the  court  is  relieved  from  the  necessity  of 
deciding  as  to  the  admission  of  the  prosecutor's  addreaa  in 
reply,  it  still  remains  to  consider  the  special  cases  where 
evidence  is  allowed  in  reply.  Should  the  prisoner  have  ex* 
amined  witnesses  as  to  an  alibi,  or  points  not  touched  on  in 
the  prosecution,  or  should  he  have  entered  on  an  examina- 
tion reflecting  on  the  credibility  of  the  prosecutor's  witnesses, 
he  is  allowed  to  produce  rebutting  evidence,  and  in  cases  of 
surprise,  he  may  apply  for  time  for  this  purpose.  The  court 
is  very  guarded  to  prevent  the  examination  of  witnesses  in 
reply  on  any  point  not  introduced  by  the  prisoner.  The 
prosecutor  must  be  confined  to  re-establishing  the  character 
of  his  witnesses, — ^that  is,  their  general  credibility,  not  the 
truth  of  their  testimony  as  to  a  specific  fieict,  nor  the  value 
of  any  particular  statement  or  answer ; — to  impeaching  the 
witnesses  for  the  defence,  and  to  rebutting  the  new  matter 
brought  forward  by  the  prisoner  and  supported  by  evidence : 
he  cannot  be  allowed  to  examine  on  any  points  which,  in 
their  nature,  he  might  have  foreseen  previous  to  the  defence 
of  the  prisoner. 

6oi.  An  observation  by  Lord  EUenborough  is  much  to  the 
purpose :  '^  If  any  one  fact  be  adduced  by  the  defendanLi 

(6)  In  the  form  ((I.R.  App.  B.  (5),  soner,  is  evidence  to  character,  although 

"  th0  proeecntor  declines  making  a  re-  the  counsel  for  the  prosecation  isentitlod 

ply"  is  given  as  an  alternative.    In  to  the  reply,  it  will  be  a  matter  for  his 

criminal  courts,  the  rule,  as  settled  by  discretion  whether  he  will  use  it  or  not. 

the  judges  in  1837f  is  that  "if  theonl^  Cases  may  occur  in  which  it  may  be 

evidence  called,  on  the  part  of  the  pn-  fit  and  proper  so  to  do.'' 
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to  which  an  answer  can  be  given,  the  plaintiff  must  have  BvmRNCBm 
an  opportunity  given  for  so  doing ;  but  this  must  be  under- 
stood of  a  specific  fact ;  he  cannot  go  into  general  evidence 
in  reply  to  the  defendant's  case :  there  is  no  instance  in 
which  the  plaintiff  is  entitled  to  go  into  half  his  case  and 
reserve  the  remainder."  Matters  merely  stated  in  the 
defence  and  not  proved,  or  which  the  court  has  stopped, 
the  prosecutor  has  the  same  opportimity  of  contradicting 
in  his  reply.  (6) 

602,  The  prosecutor  will  not  be  permitted  to  bring  for-  Proaecntomot 

J  .J  .  -.  ,,,  /«•  nil         allowed  to  com- 

'ward  evidence  to  rebut  or  counteract  the  effect  of  matter  piete  ub  case  in 
elicited  by  his  own  cross-examination  ;  his  claim  to  adduce 
evidence  in  reply  is  strictly  confined,  as  before  observed,  to 
new  matter  introduced  by  the  prisoner,  and  supported  by  the 
prisoner's  examination  in  chief.  Mr.  Tytler  proposes  the 
following  case  as  an  example :  ^'  A  prisoner  is  charged  with 
an  act  of  mutiny,  and  the  charge  clearly  proved ;  but  the 
prisoner,  in  his  defence,  alleges  and  adduces  evidence  to 
show  that  he  was  compelled  by  others  to  the  conunission  of 
the  act,  against  his  own  will  and  at  the  hazard  of  his  life. 
This  being  new  matter,  to  which  the  former  evidence  for  the 
prosecution  does  not  in  the  least  apply,"  (and  which,  it  may 
be  added,  there  is  no  absolute  reason  for  assuming  that  tit^e 
prosecutor  could  anticipate,)  '^  the  prosecutor  is  allowed  to 
re-argue  it  by  the  examination  of  witnesses,  or  the  produq- 
tion  of  such  documents,"  (being  legal  evidence,)  "as  he 
thinks  fit  to  disprove  it."  Evidence  in  reply  might  in  like 
manner  be  admitted  on  a  charge  of  neglect  of  specific  duty, 
should  the  prisoner,  in  his  defence,  offer  evidence  to  show 
that  severe  and  acute  disease  had  prevented  the  execution. 
of  the  order,  the  prosecutor  not  having  adverted  to  such 
circumstance  on  the  prosecution. 

603.  A  defence  resting  on  motive,  or  qualifyijag  the  im-  whAteridence 
putation  attributed  to  facts,  now  lets  in  evidence  in  reply,,  i^^i!^^^^ 
in  those  cases  only  where  the  prisoner  adverts,  by  evidence^   n»«py. 

to  matter  which  it  would  have  been  impossible  for  the  pro- 
secutor to  foresee  or  anticipate.  The  admissibility  of  evi- 
dence in  reply  may  generally  be  determined  by  the  answeu 
to  the  questions :  Could  the  prosecutor  have  foreseen  this  i 

(6)  Judge  advocate  generaL — ^Trial  of  Lieut.  General  Sir  John  Murray  (3rd 
Feb.  1816),  p.  479. 
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§6o4 


PRODUCINa  EVIDENCE  IN  REPLY. 


BvTOBrcB  or 

BSPLT. 


The  prisoner 
crom-examlneg 
the  witneeaeii 
In  reply, 


and  caTIfl  -wlt- 

nesaesin 

special 


The  prlBonei's 
closing  addieas, 


Is  it  palpably  and  evidently  new  matter  introduced  by  tbe 
prisoner  ?  Is  the  object  of  the  farther  inquiry,  not  to  prop 
up  recorded  testimony,  but  to  re-establish  the  character  of 
witnesses,  impeached  by  evidence  (not  by  declamation),  in 
the  course  of  the  defence  ?  Is  it  to  impeach  the  character 
of  the  prisoner's  witnesses  ? 

604.  The  prisoner  cross-examines  such  witnesses  as  the 
prosecutor  may  be  permitted  to  call  in  reply,  to  an  extent, 
however  limited  by  the  examination  in  chief,  that  is,  restricted 
to  the  points  or  matter  on  which  the  prosecutor  shall  have 
been  allowed  to  examine  in  chief.  The  prisoner  also,  sub- 
ject to  the  conditions  under  which  evidence  is  allowed  in 
reply,  is  entitled  to  adduce  evidence  in  order  to  re-establish 
the  credit  of  such  witnesses  as  may  have  been  impeached 
by  the  prosecutor's  witnesses  in  reply,  and  also  in  the  event 
of  the  prosecutor  having  been  irregularly  allowed  to  examine 
as  to  new  matter  after  the  conclusion  of  the  evidence  for  the 
defence. 

605.  The  examination  of  the  witnesses  for  the  defence,  or 
in  reply  is  followed  by  the  closing  address  of  the  prisoner.  At 
a  general  court  martial  he  has  no  longer  an  opportunity  of 
observing  on  the  prosecutor's  reply,  [§581]  he  still  has  tbe 
advantage  of  having  the  whole  of  the  evidence  for  the  pro- 
secution before  him,  as  was  the  custom  of  comrt«  martial 
before  this  advantage  was  extended  to  prisoners  in  the  ordi- 
nary criminal  courts.  The  prisoner  as  in  those  cases  where 
he  addresses  the  court  at  the  close  of  the  prosecution,  [§  583] 
may  apply  for  time  to  prepare  this  address,  and  he  may,  as 
in  that  case,  [§  586]  either  read  it  himself,  or  ask  for  leave 

a' private  friend.    ^  y^^^q  j^  j.^^  f^^  him. 

606.  The  prisoner  having  made  his  closing  address  to  the 
court,  or  having  declined  to  do  so,  the  prosecutor  is  entitled 
to  reply.  It  has  been  observed,  [§  587]  that  very  great  lati- 
tude is  allowed  to  a  prisoner  in  addressing  the  court  in  his 
defence,  but  it  is  obvious  that  this  does  not  apply  to  the 
prosecutor.  Even  in  those  cases  where  he  is  also  a  witness 
for  the  prosecution,  which  imder  the  existing  regulations 
[§472  7i]  will  be  of  very  rare  occurrence,  he  occupies  an 
official  position,  and  is  bound  to  act  with  the  most  scrupu- 
lous candour  and  fairness  towards  the  prisoner  and  the 
courts     He  ought,  in  summing  up  his  evidence  not  only  not 


isnowa 
matter  of 
regnlationi  and 


may  be  road 
by  himself  or 


ADDBB88  IN 
RSPLT. 


The  prosecutor 
may  reply,  when 
iritnesaes  have 
been  called  in 
defence. 
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to  keep  back  or  gloss  over  any  of  its  weak  points,  but  also,  address  xm 
in  the  words  of  a  former  judge  advocate  general  in  a  very  to  be  restrained 
memorable  debate,  " always  to  understate  rather  than  over-  to-^wSedT* 
8tate"(l)  that  view  of  the  facts,  which  it  is  his  duty  to  S.'JSSr^, 
bring  before  the  court.     If,  in  the  desire  to  gain  a  verdict, 
— and  experience  has  shown  that  even  an  official  prosecutor 
may  be  hurried  into  very  great  unfairness  by  an  eagerness 
to  succeed  in  the  duty  entrusted  to  him — the  prosecutor 
should  forget  the  moderation  which  it  is  so  desirable  he 
should  observe,  or  should  attempt  to  open  new  ground,  or  ^^  otherwise 
misrepresent  the  evidence  actually  given,  it  is  clearly  the  ISSpedb^the 
duty  of  the  court,  of  their  own  motion,  or  at  the  suggestion  ~°^ 
of  the  judge  advocate  or  the  prisoner,  at  once  to  interpose 
and  check  ^^  anything  so  unfair,  so  unjust  towards  the  pri- 
soner;" (2)  but,  as  with  the   opening  address,  [§570]  the 
prosecutor  is  not  permitted  to  withdraw  any  part  of  the 
address  which  he  has  actually  delivered. 

607.  The  importance  of  these  considerations  cannot  be  too  The  effect  of 
strongly  insisted  upon  in  the  interests  of  justice,  and  fair  Sofil^piy.^' 
dealing  towards  the  prisoner.  The  neglect  of  them,  when 
brought  to  the  notice  of  the  revising,  or  the  reviewing,  autho- 
rity, may  in  some  cases  altogether  defeat  the  legitimate  pur- 
pose of  the  prosecution.  Conviction  on  the  first  charge  and 
sentence  of  penal  servitude,  awarded  by  a  general  court  martial 

at  Rawal  Pindee,  in  March,  1867,  (3)  was  set  aside,  amongst 
other  irregularities,  because  the  prosecutor  in  his  reply  had 
been  permitted  to  state  new  facts  relating  to  the  case,  ^^  in 
other  words,"  as  observed  by  Mr.  Mowbray  in  his  letter  to 
the  military  secretary,  "  to  give  firesh  evidence  against  the 
prisoner  without  the  responsibility  of  an  oath,  and  without 
being  subject  to  adverse  cross-examination." 

608.  The  next  stage  is  the  summing  up  of  the  judge  advo-  smnming-up 
cate,  unless  in  more  simple  cases  he  informs  the  court  that  he  Jjy^te  iP 
does  not  think  it  necessary.  (4)  It  is  invariably  in  writing,  and  5^^^^*" 
the  court  adjourns  to  enable  him  to  prepare  it.  This  smnming 

up,  although  from  the  nature  of  the  case  it  does  not  occupy  the 

(1)  Mr.  Mowbray,  H.C.  15th  March,  (A)  In  a  recent  case  the  Dictating 
1864. — 3  Hanflard,  clxxiy.  80.  judge    advocate    was    informed  that 

(2)  See  Lord  Chelmsford's  speech,  "there  was  no  necessity  for  his  per- 
H.  L.  26th  Feb.  1864. — 8  Hansard,  sisting  in  summing  up,  when  the  court 
cuuun.  1168.  took  npon  itself  Uie  respensibility  of 

(8)  Case  of  Paymaster  Cunning-  deciding  upon  the  eyidence  without  his 
ham,  88th  Regiment.    See  167 In,        assbtanoe."— J.  A.  Q^.  6th  Jan.  1874. 
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§6o9 


REJOINDER  AT  MINOR  COURTS  MARTIAL. 


8aiii]niiig.ap  aC 
judge  adTocate, 


ratorod  on  pfo- 
ceedlngB. 


The  regulation 
dlsalloMing  re* 
joinder  dues 
not  extend  to 
minor  courts, 


at  which  the 
custom  of 
war  maj  itill 
prerail* 


same  position  in  respect  to  a  court  martial,  as  the  summing* 
up  of  a  judge  in  an  ordinary  criminal  trial,  may  nevertheless 
be  a  great  assistance  to  the  members  in  many  cases,  especi- 
ally where,  as  at  home  tmder  the  present  system,  officers  of 
standing  and  experience  are  available  as  judge  advocates.  (5) 
The  sununing-up,  after  being  read,  is  signed  by  the  presi- 
dent and  attached  to  the  proceedings.  (6)  After  this,  no 
other  address  is  allowed,  and  the  president  orders  the  court 
to  be  cleared,  or  the  court  retires  to  consider  its  finding. 

609.  The  regulations  of  1873  [§  582]  apply  to  all  courts 
martial  in  respect  to  addresses  from  the  prosecutor  and 
prisoner,  but  only  to  general  courts  in  respect  to  the  address 
of  the  judge  advocate,  and  as  to  no  address  being  allowed 
^fter  he  has  spoken-  Inasmuch,  therefore,  as  it  is  a  rule  of 
law  that  no  one  shall  be  deprived  of  any  benefit,  except  by 
express  words,  or  necessary  implication,  and  as  the  order  for 
disallowing  a  rejoinder  in  those  cases  where  evidence  has 
been  adduced  for  the  defence  was  in  derogation  of  advantages 
hitherto  conceded  to  the  prisoner,  it  would  seem  that  the 
*'  instruction^^  ought  to  be  taken  strictly,  and,  in  the  absence 
of  any  official  decision  to  the  contrary,  that  the  custom  of 
courts  martial  (7)  as  to  rejoinders  is  not  touched  in  so  far 
as  it  affects  minor  courts  martial;  and  that,  as  respects 
soldiers  tried  before  these  courts,  the  impression  prevailing 
in  the  service,  and  especially  in  the  ranks,  as  most  emphati- 
cally stated  by  the  late  Sir  Charles  J.  Napier,  (8)  still  holds 
good : — "  The  prisoner  has  a  right  to  speak  last.**  (9) 


(6)  Where  irregular  or  improper 
statements  in  the  reply  were  not  stopped 
on  tHe  instant,  but  are  brought  to  the 
notice  of  the  jndge  adrocate  by  the 

Srisoner  or  otherwise,  it  would  be  his 
uty  to  point  them  out  to  the  court,  and 
neutralize  their  effect. 

(6)  Q.R.  App.  B  (6). 

(7)  See  S  82(3)  and  $  581(1). 

(8)  Remarks  on  Militaiy  Law,  92. 

(9)  It  may  be  interesting  to  give  an 
extract  bearing  on  this  subject  from  a 
work  on  courts  martial,  by  Mr.  SuUi- 
Tan,  who  had  been  for  many  years 


jndge  advocate  general  at  Madras : 

**  After  this  **  (the  reply  of  the  proee- 
otftor),  "judgment  should,  in  strict 
propriety,  be  passed.  But  as  a  general 
court  martial  is  a  court  of  equity,  and 
honour,  as  well  as  of  law,  they  seldom 
or  never,  in  any  period  of  a  trial,  shut 
their  ears  to  a  prisoner's  vindication  of 
his  innocence.  The  prisoner  is  conae- 
quently  indulged  in  a  [rejoinder]  re- 
ply: die  judge  advocate  [surjrejoins 
to  him  if  he  thinks  proper." — Suuhat^ 
on  Martial  Law  (nsi),  p.  101. 
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CHAPTER  XVI. 


JUDGMENT  OF  THE   COURT. 


6io.   The  next    stage    of   the    proceedings  of  the   court  Deiibentioa. 
martial,  (the  court  being  cleared,)  is  the  deliberation  with  a 
view  to  the  finding  and  sentence.     A  fair  copy  of  the  record 
of  the  proceedings  is  generally  read  over ;  indeed,  where  fair  prooeedinsi 
copies  are  made,  it  appears  but  right  that  the  members  should  ^^^  ^^^' 
have  an  opportunity  of  ascertaining  that  the  copy,  to  which 
their  judgment  is  annexed,  is  a  correct  report  of  the  pro- 
ceedings.    In  intricate  cases,  and  where  the  proceedings  are 
voluminous,  the  judge  advocate  is  usually  prepared  with 
such  notes,  or  index  to  the  evidence,  as  may  assist  the  court 
in  their  reference  to  the  record  during  their  deliberation. 

6ii.  Absolute  impartiality  ought  most  clearly  to  be  the  weighing 
paramount  object  of  the  court  collectively,  and  of  every  ®^^®°^ 
individual   member.      There   should   be   no   wish   for  the 
guilty  to  escape,  or  for  the  innocent  to  suflFer.     No  false 
pity,  no  undue  severity,  should  influence  their  judgment. 
Nor  should  there  be  any  indolent  or  hasty  adoption  of  the 
opinion   of  another,  however   clearsighted  or  experienced, 
but  careful  investigation  and  patience  in  deliberation  should 
be  the  aim  of  each  member  for  himself,  and  so  characterize 
the  judgment  of  the  whole.    What  Locke  has  said  on  the 
conduct  of  the  understanding,  may  be  well  applied  to  the 
weighing  of  evidence  in  a  court  of  justice :  "  We  should 
keep  a  perfect  indifference  for  all  opinions :  nor  wish  any  of 
them  true,  or  try  to  make  them  appear   so ;   but,  being  *»»•  »tenm 
indifferent,  receive  and  embrace  them  according  as  evidence,  ooxat, 
and  that  alone,  gives  the  attestation  of  truth.    He  that,  by 
an  indifferency  for  all  but  truth,  suffers  not  his  assent  to  go 
farther  than  his  evidence,  nor  beyond  it,  will  learn  to  ex- 
amine, and  examine  fairly,  instead  of  presuming.'^ 
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§6l2 


JUDGMENT  OF  THE  COUKT. 


The  jndge 
•UTOuate  ofien 
no  opinion. 


Witness  may 
be  recalled 
t^  court  for 
particalar 
qaestion. 


sobject  to 

cross-exami- 

nation. 


Opinion: 


whether  a 
written 
memorandnn 
of  the  rote  of 
each  member 
should  bo 
retained. 


6 1 2*  The  duty  of  the  judge  advocate,  at  this  stage  of  the 
proceedings,  is  simply  ministerial — to  act  as  registrar  of  the 
court,  and  to  advise  on  legal  points  when  his  opinion  may 
be  demanded. 

613.  Though  the  prosecution  and  defence  is  closed,  and 
the  court  cleared  for  final  deliberation,  it  is  still  competent 
to  a  court  martial,  (1)  as  to  a  jury,  (by  whom  it  is  often 
practised,)  to  recall  a  witness  for  the  purpose  of  putting  any 
particular  question  deemed  essential.  The  parties  must 
necessarily  be  present,  and  cannot  be  refused  permission  to 
cross-examine  or  re-examine  the  witness  to  the  extent  of  the 
question  proposed  by  the  court.  The  prisoner,  moreover, 
must  have  the  fullest  opportunity  of  meeting  the  evidence 
given  at  this  or  any  other  time  after  his  defence  is  closed. 

614.  Sufficient  time  having  been  given  for  mutual  con- 
sultation and  deliberation,  and  it  is  presumed  that,  in  most 
cases,  each  member  will  desire  to  review  the  proof  which 
has  been  laid  before  the  court  on  either  side,  and  to  con- 
sider its  bearing  as  affecting  the  charge,  the  president  (2) 
and  no  longer  the  judge  advocate  as  formerly,  puts  some 
such  question  as  the  folloiving,  to  each  member,  according 
to  seniority,  beginning  with  the  youngest :  (2)  From  the 
emdence  in  the  matter  now  before  you  are  you  of  opinion 
that  the  prisoner  is  guilty  oi*  not  guilty  of  the  charge 
against  him,  ?  When  there  are  several  charges,  they  are 
put  consecutively,  and  where  more  than  one  prisoner  is 
arraigned  on  the  same  charge,  each  must  necessarily  be  par- 
ticularized, and  the  question  repeated  with  respect  to  each. 
The  judge  advocate  usually  notes  the  opinion  of  each  mem- 
ber as  he  delivers  it ;  but  whether  this  memorandum  is  to 
be  reserved  (3)  or  destroyed,  when  the  aggregate  opinion  is 
recorded,  must  be  left  to  the  decision  of  each  individual 
judge  advocate.  The  judge  advocate  swears  not  to  disclose 
or  discover  the  vote  or  opinion  of  any  particular  member, 
unless  required  to  give  evidence  thereof  by  a  court  of 
justice  or  court  martial;  he  would,  therefore,  voluntarily 
and  needlessly  incur  a  great  responsibility  by  unnecessarily 
retaining  possession  of  a  memorandum,  the  loss  of  which 

opinion  that  it  was  proper  to  preserve 
it;— this  he  omitted  in  the   second 


(8)  Mr.  Tytler,  in  the  first  edition    edition  (1806)  revised  by  himself  p. 
of  his  work  (1800),  p^  871,  gave  his    363. 


1)  thereafter,  |048. 

2)  A.W.162. 
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(unless  it  were  made  in  cipher)  might  fully  reveal  the  vote 
and  opinion  of  each  member  at  a  glance.  Nor  can  it  well 
accord  with  the  spirit  of  the  oath,  to  do  that  unnecessarily, 
which  may  lead,  in  the  ordinary  course  of  events,  as  in  case 
of  death,  to  an  exposure  of  that  which  it  has  been  the  object 
of  an  oath  to  render  secret. 

615.  It  is  scarcely  necessary  to  observe,  that  as  the  con-  opinion  not  to 
cealment  of  the  opinion  of  each  particular  member  is  provided  m  ^m»S^u. 
for  by  an  oath,  specially  framed  for  the  purpose,  it  would  be 

highly  reprehensible  to  make  public  the  opinion  of  all  by 
recording  that  the  finding  was  unanimous.  But  the  terms 
of  the  oath  have  not  been  held  to  prevent  recommendations 
to  mercy  being  expressed  as  the  unanimous  act  of  the  court. 

616.  Except  to  pass  (4)  sentence  of  death,  where  tvxh-  ^^^^^^ 
thirds  (5)  of  the  members  present  must  concur,  (6)  the  court  ?!^J^"« 
passes  judgment  by  the  majority  of  voices  ;  and  should  the  <'^^* 
court  (which  usually  consists,  when  sworn  in,  of  an  uneven 
number  of  members,)  be  reduced,  by  death  or  sickness,  to  an  votes  equauy 
even  number,  and  their  votes  be  equally  divided  as  to  the  iviaoner  is 

T.         ./  entitled  to  an 

finding  on  the  whole,  or  any  part  of  a  charge,  the  prevailing  aoquittai. 
custom  of  the  army  is,  that  the  prisoner  should  have  the 
benefit  of  an  aoquittai  on  such  charge  or  part  of  charge,  (7) 
the  court  in  this  latter  case  proceeding  to  award  punishment 
in  respect  to  the  remainder  of  the  charge. 

(4)  H.A.S.  A.W.II6.  In  1828  and  quired  by  the  articles  of  war,  tlie  court 
pieTioofl  years  tliis  proTision  was  doth  ac^ndge  the  said  Major  Corn- 
worded  **  no  sentence  of  death  shall  be  mandant  Colin  Campbell  to  be  cash- 
giren : "  in  1829  it  was  altered  to  "  no  iered  for  the  same ;  and  it  is  the  fnr- 
jndgment  of  death  shall  pasSi"  and  in  ther  opinion  of  the  court,  he  is  incapable 
1866  it  was  altered  to  the  present  of  serving  His  Majesty  in  any  military 
form,  "no  sentence  of  death  shall  employment  whatever."  In  the  pre- 
pass/'  sent  day  this  sentence  could  not  be 

(6)  In  calculating  the  two-thirds,  maintained.     On  a  charge  for  murder 

the  prisoner  has  the  benefit  of  any  the  143rd  and  146th  articles  provide 

broken  number :  nine  of  thirteen  were  that  the  sentence  cannot  be  "  contrary 

formerly  specified,  and  in  like  manner  to  the  usages  of  English  law  in  regard 

it  would  be  necessary  to  haye  the  con-  to  the  punishment  of  ofiTenders ; "  but 

cnrrenee  ot/our  of  five,  Jive  of  eeven,  &c,  a  further  proyision  was  added  in  1833, 

(6)  In  the  year  1762,  Major  Colin  that  in  all  cases  where  the  court  had 

CainpbeU,  lOOth  Regiment,  was  tried  convicted  any  officer  or  soldier  of  any 

by  a  general  court  martial  at  Mar-  ofifence  punishable  with  death,  it  might 

txnique,  for  the  wilful  murder  of  Capt.  award  penal  servitude. 

H'Kaarg,  of  that  regiment.    The  sen-  (7)  The   Judge  Advocate  General 

tence  of  the  court  was  as  follows  :  (Sir  R.  Grant),  in  a  letter  to  the  deputy 

"  The  court,  on  due  consideration  of  judge  advocate  in  Ireland,  16th  Janu- 

the  whole  matter  before  them,  are  of  ary,  1834,  gave  an  opinion  to  theeflfect 

opinion  that  Major  Colin  Campbell  is  that  a  court  martial  being    equally 

guilty  of  the  crime  laid  to  his  charge ;  divided,  the  president  has  no  casting 

but  there  not  beinff  a  mugority  of  voices  voice,  and  it  amounts  to  an  aoquittai 

sulBcient  to  punish  with  dmth,  as  re-  -of  the  prisoner. 
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Ofawtote 

of  withdrawing 
nmnben 
aboTe  thirteen, 


condemned  by 
His  Majefitj. 


If  the  judges 
are  equally 
diTidedin 
opinion,  no 
decision  takes 
place. 


M'Arthar's 
opinion  as  to 
the  judgment 
of  conrts 
martial, 


ol^ection 
against* 


617.  To  meet  the  difficulty  which  might  arise  from  an 
equal  division  of  votes,  it  was  formerly  the  occasional  prac- 
tice, on  the  closing  of  the  court  for  final  deliberation,  to 
withdraw  so  many  of  the  jimior  members,  as  might  reduce 
the  court  to  thirteen.  This  expedient  was  resorted  to  on  a 
court  martial  at  Exeter,  in  1806,  on  Quartermaster  Heady, 
3rd  Dragoon  Guards,  and  was  strongly  animadverted  on  in 
the  order  which  promulgated  the  sentence :  '^  His  Majesty 
having  observed,  on  the  face  of  the  proceedings,  an  entry 
made  on  the  28th  October,  viz.  ^of  public  notice  to  the 
parties  concerned,  that  the  court  consisting  of  fifteen  mem- 
bers, when  the  opinions  of  the  members  are  collected,  the 
jimior  officers  will  not  vote,'  has  been  pleased  to  command 
that  the  court  martial  may  be  informed,  that  they  do  not 
appear  to  have  been  sufficiently  instructed  in  the  practice  of 
courts  martial,  it  being  proper,  on  every  account,  that  eveiy 
member  who  is  sworn  on  a  court  martial,  and  who  has  not 
been  prevented  from  attending  should  give  his  opinion,  (each 
party,  the  prosecutor  and  prisoner,  having  a  right  to  such 
opinion)  and  His  Majesty  has  therefore  been  pleased  to  com- 
mand that  his  pleasure  should  be  declared,  that  the  vote  of 
no  officer  who  is  sworn  on  a  court  martial  ought  to  be  dis- 
pensed with,  merely  on  account  of  the  number  of  members 
exceeding  thirteen."  (1) 

618.  Mr.  M^ Arthur,  influenced,  no  doubt,  by  the  custom, 
that  on  questions  reserved  for  the  consideration  of  the  judges, 
a  majority  only  can  decide,  and  that  if  they  should  be  equally 
divided  in  opinion,  no  decision  takes  place,  gave  it  as  his 
opinion :  ^'  That  should  there  be  an  equal  number  of  votes 
on  each  side,  and  the  several  members  of  the  court,  upon 
reconsidering  the  point  at  issue,  adhere  to  the  first  opinion, 
the  question  remains  undecided."  (2)  Were  this  the  case, 
the  prisoner  might,  as  elsewhere  observed,  be  liable  to  be 
tried  a  second  time,  not  having  been  acquitted  or  convicted ; 
but  any  advantage  which  might  possibly  arise  from  the  op- 
portunity aflforded  of  punishing  the  guilty,  would  be  infinitely 
overbalanced  by  the  disrepute  in  which  courts  martial  might 
be  brought  by  the  public  exposure  of  their  fisillibility  to  the 
soldiery,  and  by  the  doubt  which  would  be  thrown  on  the 
justice  of  their  proceedings. 


(1)  G.O.  20th  December,  1806. 


(2)  1  M*Axtihiir,  269. 
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619.  The  practice  formerly  was  that,  should  the  court  be  The  president 

■a  WAS  fotrnftrlv 

equally  divided  in  opinion,  the  president  should  be  allowed  entitled  to 
a  double  voice.     It  was  laid  down  in  a  long  series  of  the  onaUqneBtionH: 
earlier  articles  of  war,  that  the  sentence  should  be  ^  accord- 
ing to  the  plurality  of  votes ;  and  if  there  happen  to  be  an 
equality  of  votes,  the  president  is  to  have  a  casting  voice." 
Notwithstanding  the  omission  of  this  clause,  the  custom  has 
survived  to  the  present  time,  as  has  before  been  observed, 
[§4561  in  the  case  of  decisions  respecting  the  admission  or  racbiiehe 
rejection  of  evidence,  and  other  similar  questions  from  the  qnestioneot 
necessity  of  arriving:  at  such  a  conclusion  as  may  permit  the  interiocntory 
progress  of  the  trial ;  courts  martial,  like  judges  in  the  civil 
courts,  having  absolute  power,  which  they  invariably  apply, 
to  admit  or  reject  evidence.  (3) 

620.  Where  several  prisoners  are  tried  on  the  same  charge.  Finding  cannot 

_  indude  eeveral 

the  finding  in  respect  to  each  must  be  separate  and  distinct,  priaonen,  or 
Similarly  courts  martial  cannot  give  a  general  verdict  of  utoaeTenii 
guilty,  where  the  charge  comprises  several  charges  or  counts,  Sl^"" 
but  they  must  record  their  opinion  on  each  separately.   After 
finding  on  each  of  the  charges  severally  they  award  punish- 
ment for  them  in  the  aggregate. 

621.  It  is  not  necessary  to  find  a  general  verdict  of  guilt  bat  may  be 
or  acquittal  upon  the  whole  of  each  charge  or  count.  The  each  pert  of 
finding  may  be  special,  that  is,  it  may  state  specially  which 

of  the  fact«,  as  charged,  the  court  finds  to  be  proved,  [§821] 
or,  it  may  amend  variances  not  material  to  the  merits  of  the 
case.  [§851]     Lieutenant  Colonel  Broughton,  1st  West  India 
Begiment,  was  arraigned  before  a  general  court  martial,  in 
August  1807,  on  five  charges,  the  fifth  being  ^'  for  unofficer-  Oeneni  order 
like  conduct,  in  making  a  false  certificate  on  each  monthly  erroneous 
return,  during  the  time  he  commanded  the  regiment,  from  as  to  general 
June  1806,  to  the  present  period,  viz.  that  he  had  read  the 
articles  of  war  to  the  men  under  his  command,  whereas  the 
articles  of  war  have  neither  been  read  by  him,  nor  any  other 
person  by  his  order,  during  that  period,  to  the  prejudice  of 
the  service."    With  respect  to  this  charge,  the  court  was  of 
opinion,  ^  that  the  prisoner  was  not  guilty  to  the  extent  laid 

(3)  The    priBoner,   proflecntor,    or  special  consideration  of  the  soToreign, 

judge  advocate  may  bring  any  evidence  or  the  officer  authorised  to  confirm  the 

assumed  to  be  improperly  admitted  or  sentence,  as  (juestionable  eyidence,  ad- 

ngected  (|  676)  by  a  eourt  martial,  or  mitted  by  a  judge,  may  be  brought  to 

any  interlocatory  decision  under  the  the  consideration  of  the  judges. 
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DeclBration  of 
His  Majerty  to 
that  effect. 


Finding  may  be 
special,  but  the 
ooortmiut 
; acquit  or. 
convict  on 
each  part. 


Finding  should 
bepredae; 


in  the  said  charge,  inasmuch  as  the  prisoner  was  thereby 
charged  with  signing  a  false  certificate  on  each  monthly 
return,  during  the  time  he  commanded  the  regiment,  from 
June  1806  to  the  present  period  ;  and  it  appearing  from  the 
evidence  that,  in  some  of  the  months  during  that  time,  he 
did  not  sign  such  false  certificates,  the  court  did,  therefore, 
acquit  him  of  the  said  fifth  charge ;  but  was  of  opinion,  that 
the  prisoner  was  reprehensible  for  his  inadvertency  and  want 
of  proper  caution,  in  not  examining  every  certificate  pre- 
viously to  his  signing  it,  which  it  was  his  duty  so  to  have 
done."  His  Majesty  was  pleased  to  approve  and  confirm  the 
sentence  of  the  court  martial  upon  the  first,  second,  third,  and 
fourth  charges,  but  not  to  confirm  the  finding  of  the  court 
upon  the  fifth  charge,  '^  as  it  appeared  to  have  proceeded  upon 
the  erroneoiia  supposition  that  a  court  martial  are  bound  to 
find  a  general  verdict  of  guilt  or  acquittal  upon  the  whole  of 
every  cliarge ;  and  as  the  court  have  expressed  their  opinion, 
that  the  prisoner  was  guilty  of  a  part  of  the  fifth  charge,  they 
might,  in  conformity  to  that  opinion,  have  found  him  guilty 
of  that  part  of  itj  and  have  acquitted  him  of  the  remamderj 
instead  of  acquitting  him  generally  of  the  whole."  (4) 

622.  Not  only  may  the  court  find  the  accused  guilty  of 
the  facts  to  a  certain  extent,  and  acquit  him  of  the  remainder, 
but  when  the  whole  of  the  facts  have  been  proved,  the  impu- 
tation gounded  on  them  loay  nevertheless  be  thrown  out  (6) 
either  entirely  or  partially ;  or  no  criminality,  or  a  leas 
degtee  than  that  charged,  may  be  imputed  by  the  coiut ; 
[§  834-8]  or  a  minor  offence  may  be  found,  if  included  in  the 
greater  offence  of  the  same  kind,  which  the  evidence  has 
failed  to  prove,  as  charged ;  [§831]  the  prisoner  must,  how- 
ever, be  unequivocally  acquitted  or  convicted  of  every  charge 
and  every  part  of  each  of  the  several  charges  of  which  he 
stands  accused : — and  in  reference  to  this  it  may  be  added 
that  in  case  of  alternative  charges  [§  396]  it  is  not  sufficient, 
under  the  impression  that  the  alternative  necessarily  Mis  to 

'  the  ground,  to  convict  as  to  the  one,  without  expressly  ac- 
quitting of  the  other. 

623.  Courts  martial  would  do  well  to  define  the  degree  of 
guilt  which  they  impute  to  the  prisoner,  or  of  which  they  find 
him  guilty,  or  the  extent  to  which  they  may  deem  the  accu- 


r4)  G.O.  26th  Januaxy,  1S08. 

(5)  0.0.416,  and  0.0.  424, 4th  cliarge ;  see  also  §  839. 
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Bation  proved ;  and  particularly  upon  constructive  charges, 
where  the  essence  of  the  charge,  and  the  applicability  of 
an  express  punishment,  may  rest  on  imputation  built  or 
grounded  on  the  &ct8.  [§831-855]  Such  discrimination  is 
desirable,  not  only  in  order  to  observe  an  apparent  consist- 
ency as  to  the  sentence,  when  contrasted  with  other  sentences 
on  convictions  upon  similar  charges  (the  sentence  with  the 
finding  and  charges  only  being  published  to  the  army,)  but  to 
render  the  subsequent  duty  of  the  court,  in  awarding  punish- 
ment, clear  and  unobstructed.  (6) 

624.  Until  the  issue   of  the  regulations  of  1868  it  had  romwof 

°  aoqnittal 

been   customary,  when  the  court  had  found  the   prisoner  heretofore 
*'not  guilty     of  the  whole  of  the  charge,  inmiediately  to  ivcnstom, 
proceed  to  enter  an  acquittal.      "  Therefore "  acquits  the 
prisoner  was  the  invariable  formula,  and  it  was  much  the 
custom  to  attach  some  epithet  to  an  acquittal  which  was  in- 
tended to  be  clearly  and  decidedly  satisfactory.     The  forms 
hoTumrably,  most  honourably^  fully,  moat  fully,  fully  and 
honourably,  Tnoet  fully  and  most  honourably,  were  often 
used,  and  when  the  charge  bore  on  the  honour  of  the  accused, 
or  where  the  charges  were  satisfactorily  disproved,  it  was 
held  (adverting  to  the  prevailing  custom),  but  justice  to 
adopt  one  or  other  of  them,  "  honxmrably  "  not  being  used 
in  any  case  where  the  charge,  if  proved,  would  not  have  re-  aretorwdden 
fleeted  on  the  prisoner's  honour.     The  instruction  for  the  first  by  the  exuting 
time  inserted  in  the  Queen's  Regulations  in  1868  lays  down  :  andnosubsti- 
— ^'  In  all  cases  when  the  court  acquit  the  prisoner,  the  finding  in  the  case  of  a 
is  to  be  recorded  in  simple  terms  *  Not  Guilty.'  If  on  the  trial 
of  a  commissioned  officer  they  desire  to  acquit  the  prisoner 
honourably,  they  are  to  state  so  in  a  separate  letter."  (7) 

(6)  A  not  annsual  form  of  finding,  tdplication  of  documents,  a  separate 
when  the  court  intends  to  acquit  the  letter  is  not  necessarily  promulgated 
prisoner  of  a  part  of  the  charge, "  guilty  with  the  sentence  of  the  court,  and  the 

.  .  .  with  the  exception  of '*  is  open  effect  of  it,  as  regards  the  senrice  in 

to  the  objection  that  the  record  of  con-  general,  is  lost  to  the  prisoner, 
▼iction  may  in  some  cases  raise  a  preju-        The  Queen's  Kegulations,  under  the 

dice  against  the  prisoner.    This  is  not  head    of    "  Treatment    of   Soldiers  " 

the  case  when  the  preferable  form  is  (Q.R.i9.6,p.2),  lay  it  down  as  a  princi- 

adopted — "  guilty  of  ...   .  and  not  pie,  **  It  is  desirable  to  keep  up  in  aU 

gnilty  of  the  remainder  of  the  charge."  "  rank»  of  the  army  a  proper  feeling 

(7)  Q.R.  App.  B  (7).  The  improve-  '*and  %A  sense  of  honour:'  The 
ment  upon  the  old  custom  of  embody-  Duke  of  Wellington,  in  his  orders  in 
ing  the  honourable  acquittal  in  the  the  Peninsula,  knew  well  how  to  make 
body  of  the  proceedings  is  not  at  once  appeals  to  this  feeling  in  support  of  the 
apparent,  and  there  is  this  disadyan-  principle  of  duty ;  and  his  yiew  of 
tage,  that  apart  from  the  liability  to  be  an  honourable  acquittal  as  it  affected 
)nRt  or  mislaid,  not  to  mention  the  mul-  both  officers  and  soldiers  will  be  read 
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also  the  ezoep- 
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Charge  not 

proved. 


The  finding 
oQght  not  to 
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625.  This  instruction  also  precludes  the  use  of  the  form,  the 
charge  not  having  been  proved,  which  courts  martial  had  at 
one  time  occasionally  used.  It  was  always  questionable  whether 
such  an  acquittal  ought  to  have  been  recorded.  In  the 
literal  sense,  no  better  reason  could  be  given  for  an  acquittal 
than  that  the  charge  had  not  been  proved ; — such  must,  in 
fact,  be  the  grounds  of  every  acquittal.  But  as  expressing 
the  reason  was  imusual,  the  innuendo  conveyed  by  it  appeared 
unjustifiable,  and  it  might  have  been  more  injurious  to  the 
prisoner  .than  a  qualified  verdict  of  guilt,  particularly  in  cases 
affecting  the  honour  and  respectability  of  an  officer.  Am- 
biguous sentences  ought  the  more  to  be  avoided,  because  it 
is  not  in  the  power  of  the  accused,  by  any  representation  or 
exertion,  to  procure  the  re-hearing  of  the  case  by  a  court 
martial.  The  court  is  bound  to  administer  justice  according 
to  the  evidence  (the  actual  evidence)  in  the  matter  before 
it ;  the  point  in  issue  is  to  be  proved  by  the  party  who  asserts 
the  affi/rrfiative ;  it  is  not  competent  to  a  court  martial  to 
frame  a  verdict  on  the  absence  of  evidence  or  the  want  of 
proof,  though  it  may  obviously  and  necessarily  result  from 
it.  In  such  circumstance,  the  acquittal  ought  to  depend  on 
that  just  and  reasonable  principle  of  English  law :  Innocence 
is  to  be  presumed  till  the  contrary  is  proved.    The  language 

practice  forbids  it,  and  there  is  no 
man  who  unfortunately  commits  this 
act  who  does  not  endeavour  to  conceal 
it  from  the  world  and  his  friends. 
But  the  honourable  acquittal  of  Lieut. 
-t  as  recorded  in  this  sentence^ 


with  interest :—"  It  is  difficult  and 
needless  at  present  to  define  in  what 
cases  an  honourable  acquittal  is  pecu- 
liarly applicable ;  but  it  must  appear 
to  all  persons  to  be  objectionable 
in  a  case  in  which  any  part  of  the 
transaction,  which  has  been  the  sub- 
ject of  inyestigation  before  the  court 
martial  is  disgraceful  to  the  cha- 
racter of  the  party  under  trial.  A 
sentence  of  honourable  acquittal  by 
a  court  martial  should  be  considered 
by  the  officers  and  soldiers  of  the 
army  as  a  subject  of  exultation ; 
but  no  man  can  exult  in  the  termina- 
tion of  any  transaction  a  p«irt  of  which 
has  been  disgraceful  to  him  ;  and  al- 
though such  a  transaction  may  be  ter- 
minated by  an  honourable  acquittal  by 
A  court  martial,  it  cannot  be  mentioned 
to  the  party  without  offence,  or  without 
exciting  feelings  of  disgust  in  others : 
these  are  not  the  feelings  which  ought 
to  be  excited  by  the  recollection  and 
mention  of  a  sentence  of  honourable 
acquittal.  I  believe  that  there  is  no 
officer  upon  the  general  court  martial 
who  wishes  to  connect  the  term  honour 
with  going  to  a  brothel ;  the  common 


which  states  that  he  was  eoncerned  in 
an  afiray  which  is  known  to  have  origin- 
ated in  a  brothel,  will  have  the  effect 
of  connecting  with  the  act  of  going  to 
a  brothel  the  honourable  distinction 
which  it  is  in  the  power  of  a  court  mar- 
tial to  bestow  on  those  brought  before 
them  on  charges  of  a  very  different 
nature,  by  the  sentence  which  it  may 
pass  upon  them. 

I  therefore  anxiously  recommend  to 
the  general  court  martial  to  omit  the 
word  honoutaUy  in  their  sentence. — 
Letter  to  President,  Lisbon,  12tli  Oct. 
l^69.—  WdHngton  Despatches  (1888), 
V.  221-2. 

It  may  be  added  that  it  would  be 
as  incorrect  to  record  an  honourable 
acquittal  of  a  prisoner  on  a  charge  not 
affecting  his  honour,  as  it  would  be 
illegal,  and  contrary  to  every  prineipU 
of  equity,  to  find  a  greater  degree  of 
guilt  than  that  chaiged. 
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of  the  judgment  in  this,  as  in  every  other  case,  should  be 
free  from  ambiguity  and  not  exposed  to  malevolent  inter- 
pretation. 

626.  Upon  a  finding  of  guilty,  either  of  the  whole  or  of  prochcdinoh 
any  part  of  the  charge,  the  court,  when  the  prisoner  is  an  sentence. 
officer,  re-opens  only  in  those  cases  where  the  judge  advocate  S^utfthi"* 
has  been  informed  that  there  is  evidence  of  previous  con-  S?Si^ri!w* 
victions.     In  the  case  of  a  soldier  it  must  necessarily  re-open,  ^,m^^°^ 
as  the  Queen's  Begulations  (1)  require  the  court  at  this  stage  ^il^vkc. 
of  the  proceedings  to  '^  enquire  into  and  record  the  prisoner's 

former  convictions  (if  any),  and  any  sentence  which  he  may 
be  undergoing ;  also  his  age,  date  of  attestation,  service  al- 
lowed to  reckon  towards  limited  engagement,  his  general 
character,  and  any  decorations,  medals,  G.  C.  badges,  or  other 
honorary  rewards  of  which  he  may  be  in  possession.  These 
particulars  are  required  for  the  guidance  of  the  court  in 
awarding  punishment,  (2)  as  well  as  for  that  of  the  confirm- 
ing authority  in  sanctioning  the  award.  The  evidence  xmder 
this  head  (3)  is  to  be  given  whenever  possible  by  a  commis- 
sioned oflBcer  who  is  not  a  member  of  the  court." 

627.  This  regulation  applies  only  to  the  case  of  "  a  soldier,"  ptotioub 
nor  was  any  provision  made  for  the  reception  of  evidence  of  mr/tauk' 
previous  convictions  against  an  officer  before  the  mutiny  act  ^2f  i^S^Mt 
of  1847,  when  the  court  was-  empowered  to  receive  evidence  ®®**"' 
against  "any  prisoner." (4)    This  was  more  distinctly   ex- 
pressed in  1857,  as  "  any  person  subject  to  the  articles  ; "  but 

an  exception  as  to  commissioned  officers  (5),  in  respect  to 
convictions  by  courts  of  ordinary  criminal  jurisdiction,  was 
then  inserted,  and  it  was  retained  until  the  year  1863,  when 
it  was  omitted. 

628.  The  corresponding  clauses  in  the  mutiny  act  were  The  amended 
omitted  in  1860,  and  the  article  of  war, — as  it  now  stands,  eiquSri"  m 

to  prerione 

(1)  Q.R.  App.  A.  S  [§648].  tinae  to  require  the  officers'  court  mar-   couvictioiu. 

(2)  Sir  B.  Peel's  Act  in  1827  (7  &  tial  book  "  to  be  kept  as  a  confidential 
8  Geo.  4,  c.  12,  s.  11)  first  intro-  document  by  the  commanding  officer 
dneed  the  system  of  giving  previous  of  every  regiment  and  dep6t." — Q.R. 
convictions    in   mdence  in  order  to    S.2Z,pA0. 

more  severe  punishments  ;  and  Article        (5)  There  is  no  authority  for  any 

88  of  the  articles  of  war  of  1829  first  enquiry  by  a  court  martial  as  to  the 

authorized  a  similar  practice  in  the  general  character  of  an  officer.    In- 

Anny.  deed,  in  the  case  of  an  officer,  the  re- 

(3)  This  last  sentence,  was  added  to  ceiving  of  any  evidence  to  this  point, 
the  Queen's  Regulations  in  1859,  and  unless  brought  forward  on  the  defence, 
the  remainder  of  it  was  worded,  "  is  would  be  prevented  by  consideration!* 
invariably  to  be  given  by  a  commis-  which  do  not  apply  to  the  recor* 
sioned  officer." — See  §  634.  judgments  of  courts  of  justice. 

(4)  The  Queen's  Begulntions  con- 
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after  successive  alterations  from  the  first  introduction  of  this 
enquiry  in  1829, — ^is  as  follows :  (6)  "  After  any  person  sub- 
ject to  these  articles  has  been  found  guilty  by  court  martial 
of  any  offence,  the  court  may,  for  the  purpose  of  assisting 
their  discretion  in  awarding  punishment  for  the  offence,  re- 
ceive evidence  of  former  convictions  against  the  prisoner,^ 
whether  convictions  by  court  martial  or  convictions  by  a 
court  of  ordinary  criminal  jurisdiction.  The  court,  however, 
shall  not  in  any  case  award  any  other  punishment  than  may 
be  legally  (7)  awarded  for  the  particular  offence  of  which  the 
prisoner  has  been  found  guilty." 

629.  The  hundred  and  fifty-fifth  article  of  war  provides 
that  previous  conviction  by  court  martial  may  be  proved  by 
the  entry  thereof  in  the  court  martial  book  or  defaulter 
book,  or  by  certified  copy  of  such  entry.  Convictions  by  a 
court  of  ordinary  criminal  jurisdiction  are  proved  by  pro- 
duction of  the  certificate,  provided  for  in  the  39th  section  of 
the  mutiny  act  (8)  by  certified  copy  of  such  certificate,  or 
by  the  entry  of  such  conviction  in  the  court  martial  book  or 
defaulter  book,  or  by  certified  copy  of  such  entry.  The  ar- 
ticle also  provides  that  no  entry  of  a  conviction  by  a  court 
of  ordinary  criminal  jurisdiction  shall  be  made  in  the  court 
martial  book  or  defaulter  book,  except  upon  such  certificate 
as  aforesaid.  (9) 

630.  The  certificate  is  read  in  court,  signed  by  the  pre- 
sident and  attached  to  the  proceedings.  (10)    It  is  not  ne- 


(6)  A.W.154.  It  has  been  ruled 
that  the  omiBsion  of  the  enquiry — the 
article  being  permissive  only,  ''the 
court  may** — does  not  inyaliaate  the 
sentence;  and  it  is  obvious  that  in 
many  cases  the  necessary  evidence 
could  not  be  forthcoming. 

(7)  For  "legally"  former  articles 
haa  read  "  by  the  mutiny  act,  and  by 
these  our  articles  of  war." 

( 8)  "  Whenever  any  officer  or  soldier 
shall  have  been  tried  by  any  court  of 
ordinaiy  criminal  jurisdiction,  the 
clerk  of  such  court  or  other  officer 
having  the  custody  of  the  records  of 
such  court,  or  the  deputy  of  such 
clerk,  shall,  if  required  by  the  officer 
commanding  the  regiment  or  corps  to 
which  such  officer  or  soldier  shall 
belong,  transmit  to  him  a  certificate 
setting  forth  the  offence  of  which  the 


prisoner  was  convicted,  together  with 
the  judgment  of  the  court  thereon  if 
such  officer  or  soldier  shall  have  been 
convicted,  or  of  the  acquittal  of  such 
officer  or  soldier,  and  shall  be  aUowed 
for  such  certificate  a  fee  of  three  shil- 
lings."   M.A.89. 

(9)  A.W.166.  The  convictions  by 
the  civil  power,  which  are  to  be  pro- 
duced in  evidence,  are  limited  (Q.R. 
8.2ZypA2)  to  those  which  exceed  that 
which  a  commanding  officer  is  em- 
powered to  award  summarily. 

(10)  A.W.166.  The  form  is  given, 
Q.R.,  end  of  App.  B  ( 14).  One  of  the 
columns  in  this  f5rm  is  "  Charges 
upon  which  tried,"  which  the  article 
does  not  require  to  be  given  in  evidence ; 
and  the  mention  of  which  may,  in  cases 
of  partial  acquittal,  operate  to  the  pre- 
ju<uee  of  the  prisoner. 
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cessaiy  to  prove  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  either  of  the  above-men- 
tioned certificates  ;  nor  if  Xhe  court  be  satisfied  from  all  the  ,^^^ 

wn<stner 

circumstances  of  the  case  tiat  the  prisoner  under  trial  is  the  ^nvicted  in 

-1^  hjg  own  or 

person  mentioned  therein,  is  it  necessaiy  to  give  other  proof  JJJ^*^****' 
of  the  identity  of  the  person  of  the  offender.    Where  an  of-  wentityof 

J  *  the  prisoner 

fender  has  passed  under  different  names,  his  convictions  will  ™»S  *pi^ 

*  '  to  the  cotut. 

of  course  appear  under  the  name  he  bore  at  the  time,  ( 1 )  and 
evidence  may  then  be  given  as  to  his  identity,  as  in  other 
cases,  if  required  by  the  court.  Such  convictions  may  be 
either  by  the  civil  court  when  in  a  state  of  desertion,  or  by 
court  martial  when  serving  in  another  regiment  under  a 
previous,  or  a  fraudulent,  enlistment. 

631.  It  is  scarcely  necessary  to  remark,  on  the  re-opening  The  prisoner  is 
of  the  court  to  receive  evidence  of  previous  convictions,  the  evuraceuto 
parties  to  the  trial  being  admitted,  that  the  prisoner,  if  he  ^d  chan^ 
flhould  desire  to  do  so,  has  a  right  to  examine  witnesses  or  to  and  may  pro- 
produce  evidence  to  rebut  that  brought  against  him.     It  toroimtth^^ 
must  however  be  understood,  that  the  only  fact  put  in  issue  against  him; 
on  the  enquiry  as  to  previous  conviction,  is  the  conviction  in  toSl^bdSg 

itflAlf  *^®  conTlctlon. 

632.  The  seventy-eighth  article  [§211]  directs,  "In  every  Evidenoeof 
case  where  a  soldier  is  found  guilty  by  a  court  martial  of  dronkenness. 
drunkenness,  whether  on  duty  or  not  on  duty,  the  court 

shall,  for  the  purpose  of  assisting  their  discretion  in  awarding 
punishment,  receive  evidence  of  all  former  entries  of  drunk- 
enness against  the  prisoner  in  the  regimental,  comipany, 
battery,  or  other  defaulter's  books." 

633.  The  mutiny  act  and  articles  of  war  are  altos^ether  gEfnuii. 
silent  respecting  enquiries  as  to  previous  character.     Courts  Enquiries  as 
martial  were  formerly  authorised,  if  they  thought  fit,  to  ^.S^l^.age 
enquire  by  evidence  into  the  general  character  of  the  pri-  Ld SmJmc 
soner,  "  to  enable  it  to  mete  out  punishment  so  as  to  satisfy  Tifth^SM?/^ 
the  ends  of  justice  with  greater  precision.  (2)    Now  when  *  ~^*®'^* 

a  soldier  has  been  found  guilty,  they  are  required  always 
to  enquire  into  this,  and  the  other  particulars  specified  in 
the  regulations,  [§  626]  for  their  own  guidance  "  in  awarding 
punishment,  as  well  as  that  of  the  confirming  authority  in 
sanctioning  the  award.^ 

(1)  Letter,  JJLG.,  ISth  Oct  1831.        (2)  Circnlar— Hone  Onards,  24th 
See  1 890.  Feb.  1830.    See  0.0.(1872)91,  f  648. 
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634,  It  does  not  appear  desirable  to  resort  to  the  adjutant 
for  evidence  as  to  character,  the  captain  of  the  prisoner's 
troop  or  company  is  clearly  the  most  proper  person  to  speak 
to  this  point.  The  regulation  now  cancelled  prohibited  a 
non-commissioned  officer  (3)  ever  being  called  upon,  even 
when  the  only  officer  present,  who  may  know  the  prisoner, 
should  happen  to  be  the  prosecutor,  and  no  other  officer,  who 
knew  the  prisoner,  could  be  made  available ;  and  the  revised 
regulation  points  out  that,  whenever  possible,  the  officer 
called  upon  should  not  be  a  member  of  the  court. 

635.  It  is  particularly  to  be  noticed  that  the  enquiiy  is 
confined  to  the  general  character  of  the  accused ;  particular 
offences  cannot  be  referred  to,  much  less  can  the  circum- 
stances, connected  with  offences  for  which  the  prisoner  may 
have  been  formerly  tried,  become  the  subject  of  renewed  in- 
vestigation. Neither  can  it  with  propriety  be  stated,  without 
referring  to  the  offences,  that  the  prisoner  has  been  confined 
a  certain  number  of  times  within  a  specified  period.  A 
witness  examined  with  a  view  to  general  character  may,  in 
order  to  refresh  his  memory,  [§959]  and  to  be  better  enabled 
to  answer  the  general  questions,  refer  to  the  defaulter's  book ; 
but  he  cannot  be  permitted  to  read  from  it,  to  lay  it  before 
the  court,  or  to  state  the  facts  which  it  records.  He  must 
be  restricted  to  a  general  opinion,  which  he  cannot  be  per- 
mitted to  support  by  reference  to  particular  parts  of  the 
conduct  of  the  prisoner ;  as  it  would  at  once,  and  without 
any  notice,  put  him  on  his  trial  for  every  act  of  his  past  life 
which  may  be  referred  to.  It  will  be  for  the  accused  either 
to  submit  to  the  imputation  cast  on  his  general  character ; 
to  meet  it  by  conflicting  testimony ;  or,  if  he  think  fit,  to 
cross-examine  the  witnesses,  as  to  their  means  of  knowledge. 


(3)  See  §626(3).  The  contraiy 
practice  had  been  preTiously  forbidden 
in  the  standing  orders  of  many  local 
commands.  The  objection,  to  the 
practice  of  non-commissioned  officers 
appearing  to  giye  this  evidence,  was  so 
veil  put  in  the  standing  orders  of  the 
Northern  District,  by  the  late  Sir 
Charles  J.  Napier,  when  he  held  iJiat 
command,  that  no  apology  will  be  re- 
quired for  appending  the  following  ex- 
tract : — "  The  nu^or  general  wishes  it 
to  be  understood  that  his  objection  to 
non-commissiooed  officers   being  ex- 


amined by  courts  martial  as  to  the 
character  of  prisoners,  does  not  arise 
iiom  any  want  of  confidence  in  the 
honour  of  this  highly  respected  body 
of  men,  but  because  he  considers  it  a 
reflection  upon  the  officer  of  the  com- 
pany who  is  thus  passed  over,  as  it 
implies  an  ignorance  of  the  soldiei^a 
character,  and  no  man  is  fit  to  hold 
a  command,  who  is  not  acquainted 
with  his  men,  and  ready  to  speak 
for  or  against  them,  as  the  truth  de- 
mands." 
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and  as  to  the  facts  or  grounds  which  may  have  led  to  the 
opinion  given.  (4) 

636.  The  court,  having  found  a  verdict  of  guilty,  or  having  settkncb; 
again  closed  after  disposing  of  such  proceedings  as  may  have 
arisen  on  enquiries  as  to  previous  convictions,  general  cha- 
racter, service,  and  the  other  particulars  required  by  the 
T^ulations,  [§  626,  648]  proceeds  to  pass  sentence.     It  is  to      ^^  ^.^ 
"be  observed,  that,  on  a  finding  of  guilt,  there  is  no  room  for  JJ^^riiSS^  * 
farther  deliberation,  when  the  punishment  to  be  applied  to  JJJJ^'^^ 
the  particular  offence  is  in  any  case  peremptorily  enjoined.  J^^^J*^'' 
[141-2]     The  act  of  the  court  in  passing  sentence  is  then 
ministerial,  and,  in  that  case,  it  will  be  the  duty  of  the 

judge  advocate,  [§  469,  470]  and  also  in  those  cases  where 
the  court  is  assembled  in  default  of  a  competent  civil  tribunal 
for  the  trial  of  civil  offences,  to  point  out  the  law  which 
bears  on  the  question. 

637.  Notwithstanding  the    conflicting  opinions,  (5)  the  Eachmember 
prevailing  custom  of  the  army  is,  that  each  member  should  rote  for 
give  his  vote  as  to  the  nature  and  degree  of  punishment,  ^ 
-though  he  may  have  voted  for  acquittal.     The  majority,  in 

^very  case,  binds  the  minority ;  the  opinion  of  the  majority 

(4)  {S26.  In  confirming  the  sen-  voted  for  an  acquittal,  to  award  the 
tenoe  upon  Priyate  William  Barry,  slightest  punishment?  If  an  incon- 
3rd  Bengal  Europeans,  (General  Loid  siderable  punishment  were  awarded  by 
Clyde  obeerred: — "*The  Commander  the  minority,  with  a  secondary  view, 
in  Chief  was  much  surprised  to  ob-  and  that  to  countervail  the  conse- 
serve  that  this  soldier^s  general  cha-  quences  of  conviction  by  themcgority; 
ZBcter  was  described  as  "  indifferent,"  as  well  might  the  majority  vote  for  an 
notwithstanding  that  he  has  been  only  excess  of  punishment,  not  proportioned 
twice  before  &e  commanding  officer  to  the  finding,  to  allow  for  the  neutral- 
since  Harch,  1856,  and  not  even  before  ising  effect  of  the  votes  of  the  minority, 
the  commanding  officer  of  his  company  and  thus  to  re-establish  the  effect  of 
for  any  serious  offence  since  October,  the  conviction,  and  preserve  the  deci- 
1857.  Officers  giving  evidence  as  to  sion  of  the  court  inviolate, 
character  should  be  very  careful  as  to  Mr.  M' Arthur,  following  Sir  Charles 
the  term  they  use,  that  the  soldier  Moigan,  argued  that  the  prisoner  ought 
may  not  be  able,  by  cross-examination,  to  have  the  presumptive  opinion  of 
to  show  that  he  has  been  unjustly  those  members  who  have  absolved  him, 
stigmatised.' "  —  O.O.  (India),  2 1st  thrown  into  the  scale  with  the  voices  of 
Sept.  1859.  those  who  incline  to  the  lesser  punish- 

(5)  Mr.  Tytler  (Essays,  p.  312)  gave  ment.  (2  Courts  Martial  (1813),  314.) 
it  as  his  opinion  those  members  who  Such  practice  would  undoubtedly  re- 
have  voted  for  an  acquittal  may  vote  lieve  members,  who  vote  for  acquittal, 
on  the  question  of  punishment,  in  order  from  awarding  punishment  where,  ac- 
to  render  it  as  mild  as  possible.  But  cording  to  their  private  judgment^  none 
if  the  award  of  punishment  ought  to  is  due ;  but  it  would  not  obviate  the 
he  guided  by  the  personal  opinion  of  other  inconsistencies  which  must  arise 
members,  would  it  not,  under  this  sup-  from  members  acting  independently, 
position,  be  a  violation  of  justice,  and  and  not  in  consequence  of  the  aggre- 
of  the  oaUiB  of  those  members  who  gate  opinion  of  the  court. 

t2 
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is  the  opinion  of  the  court.  As  a  court  martial  acts  in  th& 
twofold  capacity  of  judge  and  jury,  and  as  the  law  has  no* 
where  entrusted  this  last,  or  any  other,  function  to  a  part 
only  of  the  court,  it  would  seem  that  the  court,  having  per* 
formed  the  duty  of  jurors  in  finding  a  verdict,  is  imperatively 
required  by  the  law  to  proceed,  in  the  character  of  judges, 
acting  independently  of  their  individual  votes  as  jurors,  to 
award  a  punishment  equal  and  adequate  to,  that  degree  of 
guilt  of  which  the  prisoner  has,  by  the  court,  been  adjudged 
and  declared  guilty, 

638.  In  cases  not  discretional,  it  necessarily  and  inevitably 
follows  that  the  punishment  is  in  accordance  with  the  finding 
of  the  court,  and  cannot  be  alleviated  by  the  individual 
opinion  of  a  member  as  to  the  guilt  or  innocence  of  the 
prisoner.  Members  swear  that  they  will  administer  justice, 
according  to  the  articles  of  war ;  now  these  articles  appoint 
fixed  penalties  on  conviction  of  stated  crimes  and,  on  con- 
viction of  other  crimes,  render  the  offender  liable  to  certain 
punishments.  Conviction  takes  place  upon  the  opinion  of  the 
majority,  and  cannot,  without  a  gross  violation  of  consistency, 
be  rendered  nugatory,  or  contravened  by  a  subsequent  act 
of  the  minority.  On  an  interlocutory  decision  as  to  the 
admission  or  rejection  of  evidence,  as  well  might  the  minority, 
which  voted  for  rejection,  discard  from  their  minds,  or  decline 
to  be  influenced  by,  the  testimony,  which,  according  to  their 
individ/ual  judgment,  was  irregularly  admitted. 

639.  In  the  year  1834  the  judge  advocate  general  vras 
required  to  give  his  opinion  on  this  most  important  point  by 
the  general  commanding  in  chief  (Lord  Hill).  It  altogether 
confirms  the  view  which  is  here  taken  on  the  subject  of  mem* 
bers  voting  on  the  question  of  sentence,  whatever  may  have 
been  their  individual  vote  on  the  finding  by  the  court.  Some 
years  after  the  author's  remarks  had  been  published  in  the 
earlier  editions  of  this  work,  it  was  made  known  to  the  army 
in  India  on  the  following  occasion : — An  officer  was  placed 
in  arrest  by  the  president  of  a  regimental  court  martial,  and 
brought  to  trial  before  a  general  court  martial  held  on  the 
6th  March,  1839,  on  a  charge  for  irregular  and  unofficerlike 
conduct  in  twice  refusing  to  perform  his  duty  as  member  of 
a  regimental  court  martial,  when  called  upon  to  do  so  by  the 
president  of  the  said  coiui).    Upon  evidence  being  required 
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.before  the  courts  and  the  obligation  to  secresy  being  thus  at 

an  end,  it  was  alleged  on  the  part  of  the  prosecution  that 

this  officer  had  refused  to  vote  on  the  question  of  punishment, 

he  having  voted  for  a  finding  of  not  guilty.     The  court 

acquitted  the  prisoner,  which  sentence  was  disapproved  by  the 

conunander  in  chief  at  the  presidency,  and  by  him  referred 

to  the  commander  in  chief  in  India  (Sir  H.  Fane),  whose 

remarks,  dated  29th  May,  1839,  made  known  to  the  army 

the  above-mentioned  ruling  of  the  judge  advocate  general : 

*'Upon  a  finding  of  guilty  by  a  court  martial,  I  am  of  opinion  of  the 

opinion,  that  although  all  the  members  of  the  court  may  not  general. 

have  concurred  in  it,  it  must  be  deemed  the  finding  of  the 

whole ;  and  the  members  who  voted  for  acquittal  may  be 

called  upon  to  vote  upon  the  punishment  to  be  awarded  on  the 

prisoner  as  if  they  had  concurred  in  the  finding  of  guilty." 

640.  Where  the  court  has  convicted  the  prisoner,  it  is  somepunish- 

•ij.  •i"ii"i_  1*  xjT_       ment  must  be 

bound  in  every  case,  with  the  one  exception  suggested  by  awarded 

the  peculiar  form  of  the  himdred  and  fourth  article  of  war,  haabeln' 

f  §  229]  to  award  some  punishment,  although  it  may  recom-  ^°°  * 
mend  the  remission  of  it. 

641.  Where  the  opinions  of  members  diflFer  as  to  the  where  optoion* 
nature  of  the  punishment,  it  is  usual  to  separate  the  question,  punishment, 

J    -     ^  the  majority 

and,  before  entering  on  that  of  the  qvuntum,  to  ascertain  decides; 

the  nature :  the  majority  must  decide,  nor  is  it  enough  that 

this  majority  should  be  relative,  it  must  be  abaohUe :  it  is  not  abeointa 

''  sufficient  that  a  greater  number  of  votes  should  be  given  SSr*^*^*" 

for  any  one  punishment  than  for  any  other  punishment, 

unless  that  greater  should  form  a  majority  of  the  whole."  (6) 

In  every  case  of  sentence  of  death  [§616]  two-thirds  of  the  Two-thiidain 

members  present  must  concur ;  and,  where  they  do  not,  the  ^^^^  *^**^ 

president  must  again  take  the  votes  of  the  court  as  to 

punishment  other  than  death. 

642.  After  the  nature  of  the  punishment  has  been  decided  Fixing  poniBh- 
on,  it  was  an  expedient,  not  unirequently  resorted  to  at  the  ^^avenge^ 
beginning  of  the  present  century,  when  the  members  differed  ^**^' 

as  to  the  quantum  of  corporal  punishment,  imprisonment,  or 
transportation,  for  the  aggregate  amount  awarded  by  all  the 
members  collectively,  to  be  divided  by  the  number  of  mem- 
bers constituting  the  court,  in  order  to  determine  the  number 
to  be  inserted  as  the  punishment,  all  broken  portions  being  dis- 
carded infavourof  the  prisoner ;  butthis  practice  wasdecidedly 

(6)  J.A.Gm  12th  Aug.  1834. 
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erroneous,  as  the  opinion  of  the  majority  of  the  court  must 
have  been  often  overruled ;  whereas  in  this,  as  in  every  case^ 
as  above  stated,  the  opinion  of  the  majority  ought  to  prevail. 

643.  Should  the  court  be  equally  divided  as  to  the  nature 
or  quantum  of  punishment,  the  prisoner,  in  most  cases,  has 
the  benefit  of  the  more  lenient  judgment,  by  the  condition 
which  requires  an  absolute  majority  for  the  award  of  punish- 
ment being  satisfied,  some  member,  or  often  the  whole  court, 
being  found,  on  reconsidering  the  question,  to  have  coincided 
with  that  opinion  which  leans  to  the  side  of  mercy.  Whatever 
the  first  impression  of  members,  the  ultimate  opinion  of  the 
majority  must  determine  the  amount  and  nature  of  pimish- 
ment.  If,  however,  in  any  case  the  court  should  continue  to 
be  equally  divided,  a  note  of  the  fact  must  be  entered  on  the 
proceedings,  and  the  court  must  adjourn  and  report  to  the 
convening  authority. 

644.  With  respect  to  the  wording  of  the  sentence,  in  all 
cases  of  joint  trial,  it  is  necessary  that  it  should  be  drawn 
up  separately  for  each  prisoner.  In  cases  discretionary  with 
the  court,  no  special  form  of  sentence  is  necessary  to  its 
legal  efiect ;  it  should  obviously  be  expressed  in  clear  and 
unambiguous  language.  The  regulations  prescribe  appro- 
priate forms  in  certain  cases,  hereafter  specified.  When  a 
part  of  the  sentence  is  obligatory,  such  as  reductioTij  it  pre- 
cedes the  award  of  any  other  punishment.  The  court  should 
adhere  as  literally  as  possible  to  the  terms  of  the  statute  or 
article  of  war,  by  virtue  of  which  the  punishment  is  awarded;, 
but  it  is  forbidden,  nor  would  it  be  advisable,  to  refer  ex- 
pressly to  any  particular  section  or  article.  (1) 

645.  Capital punuhment  may  be  executed  either  by  shoot- 
ing or  hanging:  for  mutiny,  or  other  military  crimes,  com- 
monly by  shooting ;  for  desertion  to  the  enemy,  or  for  plunder- 
ing, when  punished  by  deaths  sometimes  by  hanging;  and  for 
murder  not  combined  with  mutiny,  for  treason,  and  piracy 
accompanied  with  woimding  or  attempt  to  murder,  which  are 
the  only  civil  offences  now  punishable  with  death,  necessarily 
by  hanging^  as  the  sentence  must  accord  with  the  usages  of 
English  law  in  regard  to  the  pimishment  of  offenders. 

646.  Transportation  has  now  been  replaced  by  penal  ser-^ 
vitude  in  every  case.  [§114]  This^  as  was  transportation, 
being  a  punishment  equally  unknown  to  the  common  law  of 

(1)  App.A,p.i8. 
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England,  to  the  custom  of  its  ancient  military  courts,  and  Penai  servitude. 
to  courts  martial,  cannot  be  awarded  except  in  cases  expressly 
provided  for  by  the  written  law,  which  have  been  already 
specified  [§  109,  205]  in  so  far  as  relates  to  military  crimes. 

647.  Whenever  penal  servitude  can  be  awarded  for  mili-  Term,  at  discre. 

*  Hon  of  conit, 

tary  offences  by  courts  martial,  the  period  is  discretionary,  commences  on 
and  may  be  either  for  life  or  for  a  term  not  less  than  five  of  sentence, 
years.  (2)    Every  term  of  penal  servitude  is  reckoned  as 
commencing  on  the  day  on  which  the  original  sentence  (that 
is  to  say,  whether  it  may  have  been  revised  or  not),  was 
signed  by  the  president,  (3)  except  in  any  case  where  an 
offender  may  be  already  under   sentence  of  imprisonment  or  at  expiration 
or  penal  servitude,  and  the  court  awards  a  sentence  of  penal  tcnce, 
servitude  to  commence  at  the  expiration  of  the  imprisonment 
or  penal  servitude  under  the  former  sentence.  (4) 

648-667.  A  general  order  dated  1st  November,  1872,  in  which  case 
(G-.O-Ol)  directs:  "When  a  general  court  martial  shall  sertedinsen." 
direct  its  sentence  of  penal  servitude  to  conmience  (under 
the  one  hundred  and  thirty-eigthth  article  of  war)  at  the 
expiration  of  any  other  sentence  of  imprisonment  or  penal 
servitude  under  which  the  offender  may  be  at  the  time,  the 
day  upon  which  such  penal  servitude  is  to  cow/mence  is  to 
be  specified  in  the  sentence  of  the  court.  To  enable  the 
court  to  specify  such  day,  it  shall,  upon  proof  that  the  pri- 
soner is  already  under  any  sentence  or  sentences,  obtain  evi- 
dence as  to  the  date  or  dates  of  the  expiration  thereof."  (5) 

668.  It  is  not  competent  to  a  court  martial  to  sentence  conrts  martial 

•  'J      M  TT        -A/r   •      J.      •  •j.       j^*  •    'I  cannot sentenoe 

vncapacity  to  serve  Her  Majesty  m  any  situation,  civil  or  incapacity  to 
military,  there  being  no  longer  any  case  specially  deckred  ^''iSy^ 
to  be  so  punishable  by  a  court  martial.  (6)     This  appears  ' 

from  the  order  which  promulgated  the  sentence  of  a  general 
court  martial  held  at  Halifax,  in  1816,  on  Lieutenant  Harry 
Thomas  Heath,  7th  Battalion  60th  Begiment,  who  was  found 
guilty  of  desertion,  and  sentenced  to  be  cashiered  and  ren- 
dered incapable  of  ever  serving  His  Majesty  again  in  any 

(2)  A,W.116.    Por  crimes  against        (4)  M.A.28.  Q.KAppA^.15.  A.W. 

nature  [§1154]  the  mixiiinum  is  ten  138. 

years,  bat  in  oUier  cases  of  penal  ser-        (5)  This  order  has  not  been  em- 

yitude  under  the  criminal  law,  it  may  bodied  in  the  regulations  of  1873,  and 

range  from  a  minimum  of  fire  years  to  it  is  obvious  that  it  is  inapplicable  in 

the  term  of  life,  with  the  alternative  of  the  case  of  the  sentence  of  a  previous 

imprisonment.  court  martial  not  promulgated,  or  of 

(8)  A.W.139.  a  confirmed  sentence  being  quashed. 

(6)  See  M.A.87. 
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capacity :  EUs  Royal  Highness  the  Prince  Regent  has  been 
pleased,  in  the  name  and  on  the  behalf  of  His  Majesty,  to 
approve  the  finding,  and  confirm  so  much  only  of  the  sen- 
tence as  adjudges  the  prisoner  to  be  cashiered;  the  court 
not  being  authorized  to  adjudge  the  remaining  part  of  the 
sentence  for  the  crime  of  which  he,  Lieutenant  Heath,  has 
been  conyicted."(7)  That  a  court  martial  may,  in  its  sentence, 
declare  unworikmeaa  or  unfitness  to  serve,  is  evident  from  the 
award  of  many  courts  martial  approved  by  the  sovereign, 
particularly  that  on  Lieutenant  General  John  Whitelock.  (8) 

669.  A  court  martial  is  incompetent  to  award,  in  any  case, 
that  the  prisoner  be  cashiered  and  is  hereby  cashiered  ac- 
coTcUngly,(9)  By  the  adoption  of  such  words,  the  court 
exceeds  the  power  and  authority  vested  in  them,  which  must 
be  apparent  on  a  moment's  consideration,  as  cashiering  does 
not  take  place,  nor  is  the  sentence  in  any  case  operative, 
until  confirmed.  Such  sentences  by  naval  courts  martial 
are  not  incorrect,  because  the  award  of  the  court  takes  effect 
upon  being  pronoimced  in  open  court. 

670.  Reprimands  vary  from  a  public  and  severe  reprimand 
to  a  private  reprimand  or  admonition.  [§115]  Reprimands 
are  sometimes  administered,  and  in  certain  cases  apologies 
exacted  in  conformity  with  the  sentence,  in  the  presence  of 
the  court  martial  re-assembled  for  the  purpose,  (10)  or  in 
the  presence  of  a  corps  of  officers.  When  public,  a  repri- 
mand may  also  be  administered  at  the  head  of  a  regiment, 
brigade  or  division,  paraded  for  the  purpose,  of  being  present 
at  it ;  or  it  may  be  conveyed  in  general  orders.  A  private 
reprimand  is  usually  given  by  the  conmianding  officer  of  a 
regiment  or  brigade,  at  his  quarters,  in  the  presence  of  the 
officers  of  the  regiment ;  or  of  the  officers  of  equal  and 
superior  rank  only,  or  simply  in  the  presence  of  a  staff  officer. 

and  admonition;  Admouitiou  is  either  implied  by  the  terms  of  the  sentence. 


Beprimandd, 


public, 


priTBte 


(7)  G.0.412. 

(S)  G.O.  8th  November,  1808. 

(9)  G.O.  Ist  July,  1814;  6th  March, 
1815;  8th  March,  1815. 

(10)  See  the  sentence  of  the  court 
martial  on  Colonel  Hugh  Debbieg,  of 
the  Engineers,  tried  in  1784  for  writing 
disrespectMly  to  and  concerning  the 
Ihike  of  Richmond,  master  general  of 
the  ordnance.  (2  M*Arthur,  359.) 
See  also  a  very  extraordinary  sentence 


on  Lieutenant  Colonel  Walcot,  5t3l 
Foot  (Samuel,  379),  who  was  tried 
during  the  American  war,  for  striking 
a  subaltern  (Ensign  Patrick)  under  his 
command.  He  was  suspended  from 
pay  and  allowances  six  months ;  and 
the  court  was  further  pleased  to  order 
that  Ensign  Patrick  should  draw  his 
hand  across  the  face  of  the  lieutenant 
colonel,  before  the  whole  garrison,  in 
return  for  the  insult  he  had  received. 
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or  conveyed  by  a  superior  or  commanding  officer,  and  com- 
monly not  in  the  presence  of  witnesses,  except  perhaps  the  per-  are  inflicted  as 
8onal  staff  of  a  s^eneral  officer  or  the  adiutant  of  a  regnlment.  by  theoonflrm. 
The  manner,  and  also  the  time,  of  delivering  the  admonition 
or  reprimand  is  appointed  by  the  confirming  authority. 

671.  Courts  martial   in   cases  of  disrespect  to    superior  Apologies  die- 
officers,   or  in   consequence   of  quarrels,  have  occasionally  ****^* 
dictated  written  and  verbal  apologies.     There  was   a  very 
noted  instance  in  1783,  when  Lieutenant  General  Murray,  caaeofiicut. 
who  had  been  commander  in  chief  at  Minorca,  was  tried  by  ^^r w?"'™^ 
a  court  martial  on  charges  arising  out  of  his  defence  of  Fort  ^'*i*'- 
St.  Philip  and  alleged  personal  pique  towards  Sir  William 
Draper,  a  general  officer  under  his  command.     From  circum- 
stances which  came  under  observation  in  the  course  of  the 
trial,  the  court  apprehended  unpleasant  consequences  when 
the  restraint  of  the  court  martial  should  be  taken  off,  and 
therefore   entered  some  remarks  on  the   minutes  of  their 
proceedings  for  the  consideration  of  His  Majesty,  making 
known  the  temper  and  disposition  of  the  parties  towards 
each  other.     His  Majesty  was  pleased  to  approve  entirely  the  orden  nspect- 
part  taken  by  the  court ;  and  directed  it  to  be  re-convened      ^^^   *     ^' 
to  take  into  consideration  the  whole  of  the  circumstances 
connected  with  the  affair,  and  "  to  propose  some  mode  of 
accommodating  the  dispute,  by  such  explanation,  acknow- 
ledgment, and  concession,  on  either  part,  as  the  occasion  may 
fieem  to  require,  and  which  may,  in  the  opinion  of  the  court, 
consist  with  the  honour  of  the  parties,  and  their  character  as 
officers :    and  it  was  His  Majesty's  further  pleasure,  that, 
convening  the  parties  before  them,  the  court  should  exert 
its  utmost  endeavours  to  induce  a  reciprocal  acquiescence  in 
£uch  honourable  terms  of  accommodation,  and  to  obtain  from 
each  a  solemn  engagement,  that  the  difference  should  ter- 
minate and  have  no  further  consequences ;  to  which  end  the 
court  was  armed  with  His  Majesty's  permission  to  use  his 
royal  name,  authority,  and  injunction ;  as  also,  if  it  should 
see  occasion  to  impose  a  strict  arrest  upon  both  parties,  until 
a  report  should  be  made  of  the  matter  to  His  Majesty." 
The   court  met   accordingly,    and   proposed    such    mutual  Proceedings  of 
apology  as  the   case   appeared  to  demand.      Sir  William  «>"rt  thereon. 
Draper  declared  his  readiness   to  regulate  his  conduct  by 
the  judgment  of  the  court,  but  General  Murray  objected  to 
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the  terms  of  the  apology ;  whereon  the  court  exacted  from 
Sir  William  Draper  a  pledge  of  his  honour  that  no  adverse 
measures  should  originate  from  him,  and  remanded  Creneral 
Murray,  subject  tx)  his  arrest,  which  His  Majesty  directed 
to  be  made  close,  and  which  was  not  enlarged  till  he  had 
pledged  himself  to  the  same  eflfect  with  Sir  William  Draper. 
A  correspondence,  in  the  meantime,  ensued  between  the 
judge  advocate  general  and  Creneral  Murray,  in  which  the 
former,  to  induce  the  general  to  acquiesce  in  the  decision  of 
the  court,  stated  that  His  Majesty  entirely  approved  it ;  but 
the  general's  sense  of  duty  to  His  Majesty  was  opposed  by 
his  repugnance  to  sign  the  requisite  apology,  as  he  was 
called  on  to  express  conceim,  which  he  stated  he  could  not 
do  with  truth.  The  general,  however,  proposed  a  declara- 
tion which,  in  other  respects,  exceeded  that  prescribed  by 
the  court ;  but  the  words  "  I  think  it  very  unfortunate.'* 
superseded  those,  "  I  express  my  concern."  This  suggested 
apology  was  ordered  by  His  Majesty  to  be  laid  before  the 
court,  "who,  following  the  humane  condescension  of  His 
Majesty,"  yielded  their  consent  to  its  reception  in  the  place 
of  that  dictated  by  them.  The  parties  accordingly  appeared 
before  the  court,  and,  upon  their  complying  with  its  award, 
the  matter  ended. 

672.  Courts  martial,  (1)  before  passing  sentence,  should 
ascertain  that  the  state  of  health  of  the  prisoner  will  admit 
of  the  sentence  being  forthwith  carried  into  effect.  With 
this  view*,  a  certificate,  (2)  from  a  medical  officer,  in  his  own 
handwriting,  according  to  a  prescribed  form,  is  to  be  required 
by  the  court,  and  attached  to  the  proceedings. 

673.  In  the  special  cases  where  corporal  punishment  may 
be  awarded,  [§119]  it  is  limited  to  fifty  lashes.  (3)  It  had 
been  customary  to  use  the  words,  "  in  the  usual  manner J^* 
The  omission  of  the  words  "  on  the  bare  hack^^  would  not 
now  convey  a  power  of  inflicting  the  punishment  on  the  back 
and  breech,  which  in  the  earlier  years  of  the  present  century, 
it  was  held  to  do  in  aggravated  cases  of  theft,  misbehaviour 
before  the  enemy,  and  other  unmanly  crime. 

674-9.  General,  and  district  or  garrison  courts  martial 
have  the  power  to  combine  corporal  punishment  and  imprison- 


(1)  Q.R.App.A,j7.12.  (2)  QR.&6^.61.  (3)  M.A.22.   A.W.118. 


IMPRISONMBNT.  §683  283 

ment,  (4)  which  they  did  not  possess  until  corporal  punish-  impbisokuext. 
ment  was  in  every  case  limited  to  fifty  lashes  in  the  year  1847. 

680.  In  those  cases  where  courts  martial  award  sentences 

of  imprisonment  upon  oflScers,  there  is  no  authority,  as  has  of  offloew, 
been  already   observed,  [§115n]   for   solitary  confinement. 
But  in  all  cases  of  imprisonment  it  may  be  with  or  without  of  oiBcen  or 
hard  labour,  and  its  duration  is  limited  by  positive  enact-  Srt^iSour?* 
ment,  (5)  to  two  years,  by  general,  and  district  or  garrison 
courts  martial  [§121]  and  to  a  period  of  forty-two  days  in  Extent  limited. 
the  case  of  regimental  or  detachment  courts  martial.  (6)     The  a  Rcntence  of 
court  may  direct  that  a  soldier  may  be  kept  in  solitary  con-  SS^SSt^ona 
finement  for  any  portion  or  portions  of  such  imprisonment  ^^  ^?^^ 
not  exceeding  fourteen  days  at  a  time,  or  eighty-four  days  at  }S°o?e^ea^a 
different  times  in  any  one  year,  with  intervals  of  not  less  fSurte^aye 
than  such  periods  of  solitary  confinement  between  the  periods  jSJ^al*" 
of  solitary  confinement.  ( 1 )   When  any  court  martial,  whether 
general,  garrison  or  district,  or  regimental,  shall  direct  that 
the  imprisonment  shall  be  solitary   only,  the  period  shall 
in  no  case  exceed  fourteen  days.  (2) 

681.  In  situations  in  which  it  maybe  impracticable  to  in  certain 

i»  ••  ,  i»i«j.  n  1     ii^         /v»  sltnationa  the 

put  m  execution  sentences  of  solitary  confinement,  the  omcer  oonrt  is  not  to 
convening  the  court  is  required  by.  the  hundred  and  twenty-  J^nanement!^ 
second  article  of  war  to  give  instructions  to  the  court  to  that 
effect,  and  the  court,  in  awarding  a  sentence  of  imprisonment, 
is  required  to  govern  itself  accordingly.  (3) 

682.  The  regulations  require  courts  martial  in  passing  courtpmart'iaj 
sentences  of  mixed  imprisonment  to  leave  it  to  the  discretion  pJ^S^^rSds 
of  the  governor  of  the  prison  to  appoint  the  precise  period  taipriaoSent. 
or  periods  at  which  the  offender  shall  undergo  the  solitary 
confinement.     They  are  however,  in  wording  their  sentence, 
carefully  to  comply  with  the  directions  contained  in  the 

articles  of  war  respecting  the  length  of  the  periods  of  solitary 
confinement,  and  the  intervals  between  such  periods.  (4) 

683.  With   reference   to   the   ajjrcnreffate   amount   of  the  The  limitation 

*^  00     o  as  to  solitary 

periods    of    solitary   confinement,   which    may  be    legally  confinement 
awarded,  it  is  to  be  observed  that  the  limit  of  eighty-four  wferenoe  to 

lii  r»i.i  t*  t      any  antecedent 

days  applies  only  to  the  quantum  of  solitary  confinement,  impriaonment, 
to  which  an  offender  may  be  subject  in  the  course  of  the  8p«»ofthe 

•^  same  year. 

(4)  M.A.23.    A.W.llf).  reforence  to  Milbank,  as  that  prison  is 

(6)  M.A.8.    A.W.I  16.  conducted  on  the  separate  system. — 

V6)  M.A.27.  A.W.129.  Q.R.App.B,(9)6. 

(1)  A.W.126.  (4)  Q.R.App.A,|>.14.     The  form  of 

(2)  A.W.121.  sentence  is  giren,  Q.R^pp.B(9),  sen- 

(3)  Sttch  instruction  is  given  with    tences,  y  and  A. 
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§684 


SENTENCE* 


C!onrts  martial 
do  not  award 
simple  imprison- 
raent,  when 
tbey  have  reason 
to  suppose  that 
the  prisoner 
will  be  com- 
mitted to  a 
military  prison. 


Gonrse  to  be 
pursued  when 
medical  certifi- 
cate given  in 
qualified  form, 

and  form  of 
awanl. 


Duration  of 
impriM)nment 
in  ordinary 
cases,  not  to  ex- 
ceed six  months, 


except  for 
aggravated 
crimes,  and 
with  reference 
to  extremes  of 
heat  and  cold. 


imprisonment,  by  any  one  sentence,  in  any  one  year,  not  by 
the  aggregate  of  sentences  in  any  one  year.  "That  is," 
in  the  words  of  the  judge  advocate  general,  whose  opinion 
is  here  quoted,  "  the  limit  of  eighty-four  days  has  not  any 
reference  to  any  antecedent  imprisonment  within  the  space 
of  the  same  year."  (5) 

684.  No  provision  having  been  made  in  the  military 
prisons  for  the  imprisonment  of  soldiers  who  are  not  to  be 
employed,  and  the  only  employment  being  what  is  termed 
"hard  labour,"  the  late  Duke  of  Wellington,  when  commander 
in  chief,  recommended  (6)  courts  martial  to  refrain  from 
awarding  simple  'imprisonment"  to  prisoners  proposed  to  be 
committed  to  such  prisons,  and  confine  their  awards  to  *'  im- 
prisonment with  hard  labour  "  or  to  "  solitary  confinement" 
or  to  a  combination  of  these  two  punishments.  The  regu- 
lations now  direct  that  where  the  certificate  of  the  medical 
officer  "  states  that  the  prisoner  is  unable  to  undergo  hard 
labour,  the  courts  may  nevertheless  award  *  imprisonment 
with  such  lobov/r  as,  in  the  opinion  of  the  medical  officer 
of  the  prison,  the  prisoner  Tuay  be  equal  to.^*^  (7) 

685.  The  Queen's  Regulations  point  out  that  "The  dura- 
tion of  imprisonment  for  all  ordinary  offences  is  not  to 
exceed  six  months,  for  offences  of  a  more  aggravated  cha- 
racter, imprisonment  may,  under  the  provisions  of  the  articles 
of  war,  be  awarded  by  court  martial  to  the  extent  of,  but 
not  exceeding,  two  years.  In  awarding  sentences  of  im- 
prisonment, the  locality  and  climate  in  which  the  offender 
has  to  suffer  is  however  to  be  kept  in  view.     It  is  also  the 


(6)  Extract.  — Letter  dated  29tli 
August,  1844,  to  a  maior  general 
commiindiog  a  district  in  IreUnd.  A 
district  court  martial  had  sentenced  a 
soldier  to  solitary  confinement  in  the 
terms  of  the  mutiny  act,  and  was  re- 
assembled and  directed  to  revise  its 
proceedings,  as  it  appeared  by  the  re- 
cord of  former  convictions  on  the  iAC& 
of  the  proceedings  that  the  prisoner 
had  already  undergone  three  months' 
solitary  confinement  within  the  year, 
the  major  general  adding  "by  the  mu- 
tiny act,  a  soldier  can  only  be  kept  in 
solitary  confinement,  eighty-four  days, 
which  he  has  undergone  already." 

The  judge  advocate  general  "ven- 
tured to  differ  as  to  the  construction 
to  be  put  on  the  clause  of  the  mutiny 


act,''  and  pointed  out  th&t  the  sen- 
tence being  legal  the  proper  course,  aa 
it  appeared  to  him,  was  for  the  major 
general, — if  he  was  of  opinion  that 
the  solitary  confinement,  or  any  part 
of  it,  ought  not  to  be  inflicted, — not 
to  order  a  revision,  but  to  remit  the 
solitary  confinement  in  whole  or  in 
part. 

A  copy  of  this  letter  was  placed  be- 
fore district  courts  martial,  subse- 
quently held  in  the  command,  for  their 
information  and  guidance. 

(6)  Circ.  Mem.,  13th  August,  1845. 

(7J  Q.R.AppA,|>.12.  It  is  under- 
BtcKKi  that  there  are  various  descriptions 
of  light  labour  to  which  prisoners  may 
be  subjected  in  the  military  prisons 
without  ix\jury  to  their  health. 
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province  of  the  general  officer  confirming  the  sentence  to 
take  these  circumstances  into  consideration,  with  a  view  to 
diminish,  if  necessary,  the  period  of  imprisonment."  (8)  The 
sentence  is  always  to  be  specified  in  days,  (9)  even  when  for 
an  exact  multiple  of  months. 

686.  The  mutiny  act  having  given  authority  to  superior  conrismArtiai 
and  conmianding  officers  to  appoint  the  '^  place  of  imprison-  to  tx  piaoe  of 
ment,  (10)  the  court  are  not  to  notice  it  in  their  sentence ; 

nor, — except  in  those  cases  where  they  may  pass  a  sentence 
of  imprisonment  on  an  offender,  already  under  sentence  of 
imprisonment,  to  commence  at  the  expiration  of  the  im- 
prisonment to  which  such  offender  shall  have  been  previously 
sentenced,  (11)— are  they  to  award  imprisonment  commen-  or  time  of  its 
cing  at  any  specified  time,  the  articles  of  war  providing  that  ^^Tif^^  ' 
every  term  of  imprisonment  under  the  sentence  of  a  court  hnpiiaon^ 
martial,  whether  original  or  revised,  shall  be  reckoned  as  ^^i2 
commencing  on  the  day  on  which  the  original  proceedings  *°*®^"' 
and  sentence  shall  have  been  signed  by  the  president.  (1) 

687.  Two  punishments,  distinctly  and  essentially  differing  cumniatiTe 
in  their  nature,  cannot  be  awarded  but  by  express  authority  mayinoOTtain 
to  that  effect  in  the  mutiny  act  or  articles  of  war.     A  court  for  the  some 
martial  cannot  therefore  award  corporal  punishment  and 

penal  servitude,  imprisonment  and  penal  servitude,  for  the 
same  offence ;  nor  can  a  regimental  court  martial  award  cor- 
poral punishment  and  imprisonment ;  (2)  but  a  court  martial 
may,  in  every  case  left  discretionary,  sentence  an  officer  to 
loss  of  rank  and  to  be  reprimanded ;  and,  in  like  manner, 
non-commissioned  officers  are  reduced  to  the  ranks,  if  sen-  non-oommis. 

J  m    .  1  ••  j_  ,t_  mm  ,     ,       sioHed  offlcers. 

tenced  to  imdergo  imprisonment  or  other  pumshment  to  redocuonof; 
which  the  present  practice  of  the  army  forbids  that  a  non- 

(8)  Q.R.AppA,p.21.  vested  Id  them  by  the  mutiny  act  re- 

(9)  Q.RApp.A,p.l3.  The  188th  garding  the  imprisonment  of  offenders 
tfticle  provides,  that  in  construing  the  already  under  sentence  for  previous 
articles  the  word  **year"  shaU  mean  offences,  they  should  be  careftd  to  ad- 
'^mlendaryear,''  and  the  word  **month**  here  to  the  provisions  of  the  said  act, 
"lunar  month **  (twenty-eight  days),  by  awarding  in  express  terms  that 
This  is  directly  opposed  to  the  sense  in  '*  the  imprisonment  is  to  coTnmence  at 
which  "month"  is  to  be  understood  in  the  expiration  of  the  punishment  to 
acts  of  parliament,  as  by  13  &  14  Vict,  which  the  prisoner  had  teen  previously 
&  21 ,  s.  4  the  word  **  month"  is  deemed  sentenced. —QJRJLppJi,p.l5.  See  §  648. 
and  taken  "  to  mean  calendar  month,  (I)  A.W.139. 

iinlesa  words  are  added  showing  lunar  (2)  (General  and  district  or  garrison 

month  to  be  intended."  courts    martial   were    authorized    to 

ilO)  M.A.80.  award  imprisonment,  in  addition  to 

11)  M^28.A.W.l  dS-'^When  courts  corporal  punishment,  in  the  year  1 847. 

maztial  avail  themselves  of  the  power  See  }  674. 
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§688 


SENTENCE. 


prcvrilKd 
form  of 
sentence. 


Actinia  non- 
<x)mmissionec1 
officers  not  to 
be  awarded 
reduction. 


Sentence 
of  stoppage 
of  pay 


to  replace 
«nn8,  die. ; 


to  make  good 
damage,  &c., 
the  amount  of 
which  haying 
heen  ascertained 
by  the  court, 
must  be 
specified  in 
the  eentenoe. 


Sentence  to 
make  good  Ion 
and  damage 
incurred  by 
embezzlement. 


commissioned  officer,  as  such,  should  be  subjected.  When  a 
non-commissioned  officer  is  sentenced  to  be  reduced,  it  must 
be  distinctly  stated  in  the  sentence  that  he  is  to  be  "  reduced 
to  the  ranks "  (i.  e,  to  a  gimner,  driver,  sapper,  or  private). 
The  sentence  of  reduction  of  artificers,  having  the  rank  of  a 
non-commissioned  officer,  is  to  be  awarded  in  the  same 
terms,  ^.  e.  ^^  to  the  ranks,''  and  not  to  shoeing  smiths, 
&c.  (3) 

688.  An  acting  bombardier  or  lance  corporal  is  arraigned 
as  gimner,  driver,  sapper,  or  private,  as  the  case  may  be,' 
with  a  specification  of  his  acting  rank ;  [§  387]  but  "  the  loss 
of  acting  or  lance  rank  is  not  to  form  part  of  the  sentence 
ofthecourt."(3) 

689.  The  hundred  and  thirtieth  article  specifies  the  cases 
in  which  an  offender  may  be  placed  under  stoppages  until  he 
has  made  good  any  money  or  articles  wrongly  issued  to  him, 
medals  or  decorations  "made  away  with  or  pawned"  (not  lost), 
or  any  loss,  destruction,  damage,  injury,  or  expense  which  may 
have  been  proved  against  him.  The  hundred  and  thirty-first 
article  very  distinctly  points  out  the  manner  in  which  the 
sentence  is  to  be  framed.  In  the  case  of  arms,  clothing,  in- 
struments, equipments,  accoutrements  or  regimental  neces- 
saries, the  court  is  by  its  sentence  to  direct  that  the  stop- 
pages shall  continue  till  the  cost  of  replacing  the  same  be 
made  good.  In  the  case  of  any  other  loss,  destruction, 
damage,  or  expense,  as  for  example  in  the  case  of  barrack 
sheets,  rugs,  and  blankets,  which  are  not  "  necessaries,"  the 
offender  is  to  be  placed  under  stoppages  to  such  an  amount 
only  as  has  been  ascertained  by  evidence  and  proved  to  the 
satisfaction  of  the  court,  and  distinctly  specified  by  them 
in  their  sentence.  (4) 

690.  It  must  also  be  borne  in  mind,  that  whenever  an 
offender  has  been  convicted  of  any  offence  in  breach  of  the 
eightieth  article,  the  court  must  be  careful,  as  therein  laid 
down,  in  framing  their  sentence,  to  follow  the  provisions  of 
the  seventeenth  section  of  the  mutiny  act. 

691.  As  they  have  been  already  particularised,  §  117-140, 

(3)  QJl.App.A,p.l9.  and  articles    of  war  of   that   year, 

(4)  A  Circular  Memorandum,  of  ''courts  martial  having  in  serenl 
the  9th  May,  1861,  called  the  atten-  instances  adhered  to  obsolete  and 
tion  of  courts  martial  to  the  corre-  irregular  forms  of  framing  sentences 
sponding  proyisions  in  the  mutiny  act  of  stoppages  of  pay." 
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there  does  not  appear  to  be  any  occasion  to  recapitulate  the 
remaining  punishments  which  courts  martial  may  award. 

692.  When  the  sentence  of  the  court  is  entered  on  the  The  president 
proceedings,  [§484]  they  are  signed  by  the  president,  who  is  theproceedinga 
responsible  that  the  day  and  place  of  his  signature  are  duly 
specified  in  every  case.     The  judge  advocate  adds  his  sig- 
nature to  the  proceedings  of  general  courts  martial  below 

and  to  the  left  hand  of  the  signature  of  the  president. 

693.  A  certificate,  in  the  handwriting  of  the  medical  attMbeBs 
officer,  according  to  the  prescribed  form  is  to  be  attached  to  tifioate. 
the  proceedings.  (5) 

694.  When  it  appears  to  the  satisfaction  of  the   court  Beoommenda. 

1  •  •        •        .1  n  •  t*  1     •  tion  on  trial 

making  enquiry  m  the  case  of  a  prisoner  of  war,  being  a  of  retomed 

soldier  and  rejoining  the  service,  that  there  was  no  wilful  ^      ^'    ^^' 
neglect  of  duty  on  his  part,  the  court  may  recommend  that 
he  receive  the  whole  or  a  part  of  his  arrears  of  pay,  and 
reckon  service  during  his  absence.  (6) 

695.  The  proceedings  of  general  courts  martial  held  at  Proceedings  of 
home  are  transmitted  by  the  officiating  judge  advocate  to  the  martial 
judge  advocate  general,  for  the  decision  of  the  Sovereign,  (7)  approval  by  the 
accompanied  by  a  covering  letter  specifying  the  nature  of  ^°  ^^    ^^^ 
the.  contents.  (8)    Abroad  they  are  in  like  manner  forwarded  and  by  the 

to  the  confirming  authority.  (7)  The  proceedings  of  district  other  courts. 
or  garrison  courts  martial  are  transmitted  by  the  president 
to  the  confirming  authority  direct,  or  to  the  army  head 
quarters,  where  there  is  no  general  officer  in  command.  (9) 
The  proceedings  of  regimental  courts  martial  are  laid  before 
the  commanding  officer,  by  the  president ;  [§315]  and  those 
of  a  detachment  court  martial  in  like  manner  before  the 
senior  officer  on  the  spot. 

696.  When  there  are  no  more  prisoners  to  be  tried,  and  The  praident 
the  officer,  by  whose  orders  the  court  was  assembled,  is  not  ^  of  the 
also  the  confirming  authority,  the  president  reports  that  the  ^* 
proceedings  are  closed,  and  the  court  adjourns  [§525]  until 
further  orders. 

697.  It  is  the  duty  of  the  court  in  passing  judgment  to  REconsfrac. 
mark  their  sense  of  the  crime  as  foimd  apart  from  particular  mbbct. 


(6)  Q.R./Sf.6.p.61.  (8)  aR.App.A,p.25. 

(6)  A.W.171,  M.A.60,|124.  (9)  QJl.AppjSL,^.23. 

(7)  Q.R.App.A,;>.22. 
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§698 


BECOMMENDATION  TO  MERCY. 


dation  to 
Mkrcy, 


in  what  dT' 
cumstanoes 
made  by  conrt ; 


to  be  embodied 
inasepante 
letter,  and 
forwnzded  with 
the  proceedings, 


bnt  fthoold  not 
saggCBt  any 
particular 
excrcifleof 
clemency. 


RrafABKSBT 

Court. 


extenuating  circumstances ;  but  it  is  open  to  them  to  add  a 
recommendation  in  favour  of  the  prisoner.  His  Boyal 
Highness  the  Duke  of  Cambridge,  when  remarking  upon  the 
observations  of  the  commander  in  chief  in  India  in  hig 
rejection  of  the  recommendation  of  the  court  in  favour  of 
Captain  Jervis,  in  terms  of  emphatic  approval  pointed  out 
the  practice  of  courts  martial,  namely  that  where  there  were 
<^  circumstances  which  might  be  considered  in  extenuation, 
the  court,  whether  regimental,  district,  or  general,  would 
award  a  sentence  commensurate  with  the  offence,  accom- 
panying it  with  such  recommendation  to  mercy  as  would 
lead  to  a  mitigation  or  remission  of  the  punishment.^'  (1) 

698.  An  ^^instruction"  in  the  regulations  of  1868  fixed 
the  course  which  the  court  is  to  pursue  when  they  desire  to 
recommend  the  prisoner  to  £Ekvourable,  or  merciful,  con-» 
sideration.  "  They  are  to  embody  their  views  in  a  separate 
letter,  to  be  signed  by  the  president,  ajid  forwarded  with  the 
proceedings  to  the  confirming  authority,  or  to  the  judge 
advocate  general,  as  the  case  may  be."  (2)  The  reasons  for 
recommending  the  prisoner  should  be  distinctly  set  forth ; 
but  the  court  should  carefully  avoid  to  point  out  "  any  par- 
ticular mode  in  which  the  prisoner  may  be  deemed  worthy 

.the  royal  clemency."  (3) 

699.  Where  circumstances  appear  to  call  for  remark, 
courts  martial  do  not  confine  themselves  to  the  mere  record 
of  their  finding  and  sentence,  and  an  action  is  not  maintain- 
able against  the  president  or  other  members  for  this  exercise 
of  their  judicial  functions,  where  the  words  of  the  remarks 
would  otherwise  constitute  a  cause  of  action.  This  appears 
jfrom  the  case  of  Jekyll  v.  Sir  John  Moore  (4),  and  the 
remarks  of  the  chief  baron  (Sir  Fitzroy  Kelly)  in  giving 
judgment  in  a  recent  case,  (5)  in  which  the  other  judges 

(1)  Despatch  to  commander  in  chief  hia  commanding  officer.    The  King, 

in  India,  Horse  Guards,  17th  January,  causing  it  to  be  intimated  to  Captain 

1867. — Para.  30.  Jekyll  that  he  had  no  further  occasion 

!2)  Q.B.  App.  B(12).  for  his  services,  he  brought  an  action 

3)  G.O.303  against  the  President  (Sir  John  Hoore) 

(4)  A  general  court  martial  held  on  in  the  Court  of  Common  Pleas,  but  tho 

the  25th  June,  1804,  most  honourably  court  held  that  the  words  comphiined 

acquitted   Col.  Stewart,  of  the  43ra  of  were  a  part  of  the  judgment  of  the 

Begiment ;  and  in  their  remarks  cha-  court,  and  that  no  action   could   be 

racterized  the  conduct  of  the  prosecutor,  maintained  upon  them.    G.0. 7th  July^ 

Captain  Nathaniel  Jekyll,  of  the  same  1804.    Jekyfi  v.  Moore,  2  New  Be- 

corps,  as  malicious  in  endearouring  ports,  C.  P«  341. 

falsely  to  calumniate  the  character  of  (6)  Scott  v.  Stansfield*     This  wns 
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concurred,  are  here  given,  as  they  bear  directly  on  the  point. 

He  laid  down  the  general  proposition,  '*  that  no  action  will 

lie  against  a  judge  for  any  acts  done  or  words  spoken  in  his 

judicial  capacity  in  a  court  of  justice,"  and  added : — "  This  Bemarks  prf- 

doctrine  has  been  applied  not  only  to  the  superior  courts,  reason  of  pubuo 

but  to  the  court  of  a  coroner,  and  a  court  martial,  which  is 

not  a  court  of  record.     It  is  essential  to  all  courts  that  the 

judges  who  are  appointed  to  administer  the  law  should  be 

permitted  to  administer  it  under  the  protection  of  the  law 

independently  and  freely,  without  favour  and  without  fear. 

This  provision  of  the  law  is  not  for  the  protection  or  benefit 

of  a  malicious  or  corrupt  judge,  but  for  the  benefit  of  the 

public,  whose  interest  it  is  that  the  judges  should  be  at 

liberty  to  exercise  their  functions  with  independence  and 

without  fear  of  consequences."  (6) 

700.  Until  the  issue  of  the  Queen's  regulations  in  1868,  Embodied  in 

-  11,1  ii»iii  11  1  aeparate  letter. 

the  "  remarks  by  the  court  had  been  appended  to  the  sen- 
tence, after  the  signature  of  the  president.  A  change  was 
then  introduced,  but  without  any  intimation  of  the  improve- 
ment contemplated  by  it.  The  instruction  already  quoted, 
§698,  with  reference  to  recommendations  to  mercy  also  directs, 
that  when  "  the  court  desire  to  remark  on  the  conduct  of  the 
parties  before  them,  or  on  the  manner  in  which  a  particular 
witness  has  delivered  his  testimony,  &c.,  &c."  they  are  to 
embody  their  views  in  a  separate  letter  as  there  directed. 

701.  Courts  martial  have  sometimes,  in  acquitting  a  pri-  Motiyeof 
soner,  entered  at  some  length  into  the  motives  of  such  ac-  opinion  of 
quittal,  (7)  or  given  an  opinion  generally  of  the  conduct  of        °*'' 
the  accused.  (8)      They  also  remark  on  the  conduct  of  a  oonrtmay 

,  1    J       ••I     .1  I  •       ji  remark  on  the 

prosecutor,  as  connected  with  the  charges,  or  m  the  course  conduct  of 
of  the  prosecution.  (9)     In  the  case  of  Lieutenant  Colonel  STrel^'to 
Keating,  the  court  martial  animadverted  on  the  personal  ill- 
will  and  animosity  of  the  prosecutor,  Captain  Frye,  and  the  caseof  Lient. 

Colonel  Keating. 

an  action  for  slander,  and  judgment  cause,  and   without   any   foundation 

was  giren  on  the  8th  June,  1868.   The  whaterer,  and  not  bonAfidein  discharge 

defendant  was  a  county  court  judge,  of  the  defendant's  duty  as  judge,  and 

and  pleaded  that  the  words  complained  were  wholly  Irrelevant  in  reference  to 

of  were  spoken  by  him  in  his  capacity  the  matter  before  him  :—hdd  that  the 

as  such  judge,  while  sitting  in   his  replication  was  bad,  and  the  action  not 
id 


conrt,  and  trying  a  cause  in  which  the  maintainable.     See  further,  §  1356. 

present  plaintiff  was  defendant     It        ^6)  Law  Reports,  3  £xi  * 

waa  replied  that  the  words  were  spoken        (7)  6.0.236. 

falsely  and  maliciously,  and  without        (8^  6.0.396. 

any  reasonable,  probable,  or  justifiable        (9)  0.0.379,  423,  482, 
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conrt  may  Mvolous  aod  vexatious  nature  of  the  charges ;  the  general 
condnct  of  officer  who  Confirmed  the  sentence  characterized  the  remarks 
CTi^ct'^to  of  the  court  as  '^judicious  and  appropriate:"  and  it  was 
°  ^^  made  known  by  a  general  order,  dated  14th  February,  1809, 

that — ^'  His  Majesty  considers  that  the  finding  and  sentence 
of  the  court,  as  approved  and  confirmed  by  Major  General 
Jones,  were  fully  warranted  by  the  circumstances  which  ap- 
peared upon  the  trial,  and  are  strictly  conformable  to  the 
justice  of  the  case.  His  Majesty  has  been  pleased  to  notice 
and  confirm  in  a  more  especial  manner,  the  appropriate 
censure  passed  by  the  court  martial  upon  the  motives  which 
fully  appear  on  the  fiuse  of  the  proceedings  to  have  marked 
the  conduct  of  the  prosecutor."  (1) 
In  respect  to  702.  Courts  martial  have   sometimes  remarked   in  very 

cuJ^'b/the  strong  terms  of  disapprobation  on  conduct  of  the  prosecutor 
evidence.  .^^  prejudicial  to  discipline,  which  has  appeared  on   their 

Case  of  minutes.     Captain  Wathen,  15th  Hussars,  was  tried  on  six 

charges,  preferred  at  the  instance  of  his  conmianding  officer, 
Lieut.  Colonel  Lord  Brudenell,  and  honourably  acquitted  of 
each  and  all  the  charges ;  and  the  court  remarked :  ^'  Bearing 
in  mind  the  whole  process  and  tendency  of  this  trial,  the 
court  cannot  refrain  from  animadverting  on  the  peculiar  and 
extraordinary  measures  which  have  been  resorted  to  by  the 
prosecutor.  Whatever  may  have  been  his  motives  for  insti- 
tuting charges  of  so  serious  a  nature  against  Captain  Wathen 
(and  they  cannot  ascribe  them  solely  to  a  wish  to  uphold  the 
honour  and  interests  of  the  army),  his  conduct  has  been  re- 
prehensible in  advancing  such  various  and  weighty  assertions 
to  be  submitted  before  a  public  tribunal,  without  some  sure 
grounds  of  establishing  the  facts.  It  appears  in  the  recorded 
minutes  of  these  proceedings,  that  a  junior  officer  was  listened 
to,  and  non-commissioned  officers  and  soldiers  exammed  with 
the  view  of  finding  out  from  them,  how  in  particular  instances 
the  officers  had  executed  their  respective  duties ;  a  practice 
in  every  respect  most  dangerous  to  the  discipline  and  the 
subordination  of  the  corps,  and  highly  detrimental  to  that 
harmony  and  good  feeling  which  ought  to  exist  between 
officers.  Another  practice  has  been  introduced  into  the  15th 
Hussars,  which  calls  imperatively  for  the  notice  and  animad- 
version of  the  court, — ^the  system  of  having  the  conversa- 

(1)  G.0.180. 
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tions  of  officers  taken  down  in  the  orderly  room  without 
their  knowledge,  a  practice  which  cannot  be  considered 
otherwise  than  revolting  to  every  proper  and  honourable 
feeling  of  a  gentleman,  and  as  being  certain  to  create  dis- 
union and  to  be  most  injurious  to  His  Majesty's  service.'' 
His  Majesty  was  pleased  to  approve  and  confirm  the  finding 
of  the  court*  The  general  order  proceeded :  "  Although  it 
would  appear,  upon  an  attentive  perusal  of  the  whole  of  the 
proceedings,  that  some  parts  of  the  evidence  might  reason- 
ably bear  a  construction  less  un£Etvourable  to  the  prosecutor 
than  that  which  the  court  have  thought  it  their  duty  to  place 
upon  them,  yet,  upoii  a  full  consideration  of  all  the  circum- 
stances of  the  case.  His  Majesty  has  been  pleased  to  order 
that  Lieut.  Colonel  Lord  Brudenell  shall  be  removed  from 
the  command  of  the  15th  Hussars."'(2) 

703.  Courts   martial   have   sometimes   declared    charges  conrtmay 
frivolous,  vexatious,  and  groundless,  (3)  and  sometimes  mali-  cha^^nnd^" 
cious,  (4)  and  not  originating  in  a  desire  to  promote  the  good       '^  <*"«*"» 
of  the  service,  (5)  but  proceeding  from  warmth  of  temper  and 
ignorance,  (6)  insubordination,  animosity,  resentment,   re- 
venge, or  conspiracy.  (7) 

704.  Courts  martial  may  also,  in  acquitting  a  prisoner,  oronintem- 
animadvert  on  the  tone  of  his  defence,  or  on  any  violence  of  ^priwDc^^^ 
language  in  respect  to  the  character  of  a  witness.  (1)    So, 

also,  courts  martial  have  frequently  declared  that,  in  their 
opinion,  the  prosecutor  was  actuated  by  no  illiberal  or  im- 
proper motive,  (2)  but  a  sense  of  duty  and  regard  for  the 
benefit  of  the  service,  (3)  or  that  his  conduct  has  been  laud- 
able and  honourable,  (4)  or  regular  and  impartial :  (5)  such  and  impartial 
remarks  by  the  court  have  generally  been  produced  by  strong  pnw«cutor. 
assertions  or  insinuations  of  the  prisoner,  not  supported  by 
evidence,  and  have  occasionally  accompanied  an  acquittal,  at 
other  times  a  conviction. 

(2)  G.O.d29.  refrain    from   animadTerting    in  the 

(3)  Q.0.196.  strongest  terms  of  disapprobation  on 

(4)  0.0.209.  the  riolent,  coarse,  and  nncalled-for 

(5)  G.0.292.  language  which  he,  the  prisoner,  has 

(6)  0.0.238.  had  recourse  to  in  his    defence,   in 

(7)  G.0.236  and  291.  allusion  to  the  character  of  Silvester 
(1)  G.O.    8th  Nov.    1845.     "The    OUiver,  Esq." 

Court  having  acquitted  the  prisoner,  (2)  G.0.243. 

Lieutenant  William  Augustine  Hyder,  (3)  G.0.250. 

of  the   10th  Royal  Hussars,  of  the  (4)  G.0.397. 

chaif^  preferred  against  him,  cannot  (5)  G.0.296. 
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Court  may 
remark  on 
witnesses. 


On  canscs  lead* 
ing  to  the  trial, 


and  on  points 
connected  with 
diacipline, 
affecting  persons 
not  before 
the  court. 


Courts  martial 
the  more  bouid 
to  caution, 
because  not 
amenable  to 
ciril  courts. 


705.  Courts  martial  occasionally  animadvert  on  the  con- 
duct of  witnesses;  and  that  they  are  justified  in  doing  so, 
appears  from  many  general  orders  promulgating  sentences. 
On  the  trial  of  Captain  Theohald  O'Doherty,  of  the  9lst 
Kegiment,  in  January  1825, ''His  Majesty  was  pleased  to 
command,  that  in  consequence  of  the  serious  animadversions 
passed  by  the  court  upon  the  conduct  of  Captain  Richardson, 
and  Brevet  Major  Creighton,  of  the  Qlst  Regiment,  which 
animadversions  appear  to  be  amply  borne  out  by  the  minutes 
of  their  evidence  upon  the  trial  of  Captain  O'Doherty,  these 
officers  shall  be  required  to  send  in  their  resignations,  with 
a  view  to  their  retiring  from  His  Majesty's  service,  by  the 
sale  of  their  respective  commissions."  (6)  They  have  some- 
times observed,  in  terms  expressly  charging  perjury,  (7)  or 
falsehood,  (8)  on  the  mode  in  which  witnesses  have  delivered 
their  testimony ;  sometimes  they  have  implied  censure,  (9) 
at  others  praise.  (1) 

706.  Courts  martial  have  also  animadverted  on  the  causes 
which  have  led  to  the  trial,  implicating  the  conduct  of  per- 
sons not  before  the  court;  (2)  and  that  although  they  may 
not  be  amenable  to  military  law.  (3)  They  also  occasionally 
observe  on  any  irregularity  to  the  prejudice  of  discipline, 
conmiitted  by  persons  not  before  the  court,  but  connected 
incidentally  with  the  subject  of  trial.  (4)  The  duty  of  the 
court  in  respect  to  censure  upon  persons  not  before  the  court 
is  one  of  a  very  delicate  nature.  It  ought  only  to  be  re- 
sorted to  in  extreme  and  special  cases,  which  admit  of  no 
possible  explanation,  as  it  seems  opposed  to  the  most  obvious 
principles  of  justice,  that  any  man  should  be  censured  un* 
heard,  unless  indeed  he  withdraw  from  enquiry,  or  purposely 
keep  out  of  the  way  in  order  to  withhold  evidence  which  it 
may  be  in  his  power  to  afford. 

707.  It  is  all  the  more  incumbent  upon  the  members  of 
courts  martial  to  be  thus  guarded  in  respect  to  the  remarks 
of  the  court,  because — "  however  felse  or  injurious  to  the 
character  or  interests  of  a  complainant " — they  "  are  abso- 
lutely privileged,  and  cannot  be  inquired  into  in  an  action 
at  law  for  defamation."  (5) 


(6)  G.0.489. 

(7)  G.O.320. 

(8)  0.0.259  and  286. 

(9)  O.0.461,  483,  506,  588. 

(1)  0.0.243. 

(2)  0.0.447  and  465. 


(3)  0.0.447. 

U)  0.0.447,  450,  465. 

(5)  See  judgmeut  of  the  Court  of 
Exchequer  Chamber,  { 1363 ;  and  Soott 
V.  Stansfield,  §  699. 
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708.  It  is  incumbent  on  a  court,  that  its  animadver-  AnimadTenionsi 
sions,  affecting  witnesses  or  third  parties  of  any  description,  geneni; 
should  be  in  definite  and  not  in  general  terms.     In  the  case  case  arising  on 
of  Ensign  Stanton  of  the  8th  Foot,  the  court  had  noticed  sadgn  stenton. 
**  the  unjustifiable  conduct  of  Assistant  Surgeon  Brown,  in 
regard  to  the  prisoner,  as  it  appeared  in  evidence."     "  His 
Majesty  expressed  much  regret  that  he  (the  assistant  sur- 
geon) should  in  any  instance  have  subjected  himself  to  the 
severe  censure  which  the  general  observation  conveys ;  but 
His  Majesty  at  the  same  time  remarked,  that  the  court  mar- 
tial, impressed  with  such  sense  of  his  conduct,  ought  to 
have  specified  in  direct  terms,  and  in  a  manner  which  might 
have  been  acted  upon,  those  parts  of  the  assistant  surgeon's 
behaviour  which  drew  from  them  so  pointed  an  animad- 
version." (6) 

(6)  G.O.  Hone  Guards,  28tli  Sept  1806. 
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DECISION    UPON     SENTENCE. 


Sentences  of 
courto  martial' 
do  not  take 
effect,  and  are 
not  divnlged 
until  conflnnod. 


The  confirming 
authority. 


General  courts 
martiaL 


At  home. 


The  confirming 
officer  abroad  to 
convey  a  power 
to  execute, 
mitigate,  or 
remit  any 
sentence. 


709.  The  sentences  of  military  courts  martial,  unlike  the 
sentences  of  courts  of  ordinary  criminal  jurisdiction,  are 
inoperative  until  the  directions  of  the  Queen  or  of  the  con- 
firming officer  have  been  signified  thereon ;  (1)  and  the  oath 
of  the  members  [§440]  provides  that  they  shall  not  be 
divulged  until  they  are  duly  approved. 

710-  The  confirming  authority  varies  according  to  the 
description  of  court,  the  place  where,  and  the  purposes  for 
which  it  was  assembled.  The  sovereign  confirms  the  sen- 
tences of  general  courts  martial,  or  authorizes  officers  in 
command  thereto  empowered  under  the  sign  manual,  or  by 
warrant  in  pursuance  of  authority  under  the  sign  manual,  to 
confirm  them  according  to  the  terms  of  their  warrant.  (2) 

711.  The  warrants  to  general  or  other  officers  command- 
ing in  the  United  Kingdom  and  the  British  Isles  do  not 
authorize  them  in  any  case  to  confirm  the  sentences  of  general 
courts  martial  convened  by  them.  Those  to  officers  in  com- 
mand abroad^  except  in  India,  empower  them  to  cause  sen- 
tences, passed  by  such  courts,  to  be  put  into  execution,  or 
to  suspend,  mitigate,  remit,  or  commute  the  same,  except  in 


(1)  A.W.123.  Before,  and  for  some 
years  after  the  rerolution  of  1688,  con- 
firmation by  superior  authority  was  not 
necessary.  The  court,  having  finished 
its  deliberation,  the  prisoner  was 
brought  in,  and  sentence  was  pro- 
nounced in  the  name  of  the  court  mar- 
tial. This  custom  still  obtains  on 
naval  courts  martial ;  and,  for  some 
reasons,  it  is  to  be  regretted  that  it 
should  hare  been  superseded  in  the 
army,  especially  where  the  prisoner  is 
acquitted  of  the  whole  of  the  charges 
preferred  against  him. 

In  the  articles  of  Queen  Anne  it  was 
provided,  that  *'no  sentence  shall  be 
pronounced,  until  report  of  the  whole 


matter  by  the  president;  **  but,  in  1691, 
the  73rd  article  still  prescribed  "  when- 
ever any  sentence  of  death  is  given  out 
in  the  court  martial,  it  shaU  be  read 
by  the  register  of  the  court  in  the  pre- 
sence of  the  condemned,  and  signed  by 
the  president;  thereafter  it  shall  be 
given  to  the  general  or  other  chief 
officer,  who  may  notwithstanding  sus- 
pend the  same,  until  he  shall  acquaint 
us,  or  see  it  put  in  execution  when  be 
shaU  see  fit'^ 

(2)  A.W.123,  M.A.6.  See  forms  of 
warrant  in  Appendix.  As  to  the  oon* 
firming  officer  of  other  courts  martial, 
8ee§284,  299,  305,  316,822. 
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the  case  of  commissioned  officers,  sentenced  to  suffer  death  except  in  ceaes 
or  penal  servitude,  or  to  be  cashiered,  or  dismissed,  in  which  Sm^"*^®"®^ 
case,  as  in  the  case  of  any  other  general  courts  martial  in  or  sentenoeA 
which  they  shall  think  fit  to  do  so,  the  proceedings  of  the  ^1^^,^^ 
court  are  reserved  for  Her  Majesty's  decision  thereon.  (3)    In  Sb^^JJ^ 
India  the  commander-in-chief  may,  in  like  manner,  transmit  Jj^^j 
any  general  court  martial,  if  he  think  fit,  for  Her  Majesty's  inindiato 
decision ;  but  he  is  authorized  to  carry  into  execution  the  L  «SST*°  ^^ 
sentences    of    courts    martial,   without  any   exception,  (4) 
and  the  cases  of  officers  sentenced  to  death,  penal  servitude, 
cashiering,  or  dismissal,  as  any  other  cases  reserved  by  them, 
are  referred  to  him,  by  the  generals  commanding  the  several 
presidencies,  as  to  the  Queen  from  other  foreign  stations,  to 
act  in  respect  to  them  as  he  shall  think  fit.  (5) 

712.  A  limitation  to  the  power  given  to  the  officers,  in  and  except 
command  on  foreign  stations,  to  execute  the  sentence  of  there  is sdrii 
courts  martial,  arises  from  the  hundred  and  twenty-third  K^i^'''"' 
article  of  war,  which  provides  that  no  sentence  of  death  executed  tiuap. 
shall  be  carried  into  effect  in  any  of  the  Queen's  colonial  ^^      ^ 
possessions  (and  this  holds  good  in  India)  until  it  has  been 
approved  in  Her  Majesty's  behalf  by  the  civil  governor  or 

person  administering  the  civil  government.  In  all  other 
cases  the  sentence  of  courts  martial  is  carried  into  execution 
without  the  previous  sanction  of  the  governor  general  or  other 
civil  governor  or  person  administering  the  government.  (6) 

713.  The  hundred  and  first  section  of  the  mutiny  act, 

which  regulates  the  trial  of  civil  offences  by  courts  martial  The  concurrence 
in  India,  provides  that  in  every  case  of  a  sentence  of  death  ^^,°&S™?n 
or  penal  servitude  being  awarded  to  a  commissioned  officer,  ^S^^SL^^ 
or  a  sentence  of  death  being  awarded  any  person  other  than  druo^^. 

(3)  Warrant,  Appendix  11.    As  to  Marlborough,  waswhen  the  allied  army 

achoolmasters,  see  §  65».  proceeded  to  the  East.   It  was  thought 

(i)  See  Warrant — Appendix,  III.  desirable  to  assimilate  Lord  Kaglan's 
This  unlimited  power  in  the  case  of  powers  as  much  as  possible  to  those  of 
officers  was  for  tne  first  time  inserted  the  French  commander  in  chief,  and 
in  the  warrants  issued  to  the  Marquis  the  clause  excepting  sentences  of 
Hastings,  goremor  general  and  com-  death,  penal  servitude,  cashiering,  dis- 
mander  in  chief  in  1813.  A  similar  missal,  or  discharge  upon  officers  was 
varrant  was  issued  to  the  general  or  omitted  in  t^e  warrant  for  holding 
officer  commanding  in  chief  in  China  general  courts  martial,  which  was  tiien 
in  the  year  1 858,  when  our  troops  were  issued  to  him  "  or  the  officer  command- 
acting  with  the  French.  ing  the  forces." 

The  first  instance  of  the  like  fiill  (5)  See  Warrant — Appendix,  IV. 

powers  being  given  to  a  British  com-  (6)  A.W.123.  Q.K./9.2,p.20.  C.B.15. 

manderof  the  forces,  since  the  Duke  of  See  ^  780n. 
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DECISION  UPON  SENTeVcE. 


In  CAMS  of 
capital  aentenoM 
for  ciTil  offences, 


the  Tetoratlon 
of  the  article 


does  not 
apply  except 
as  explained 
by  the  provi- 
Bionsof  the 
wanant, 


and  hence 
it  follows  that 
the  commander 
of  the  forces 
may  cany  them 
into  immediate 
execution. 


a  commissioned  officer,  the  governor  general  in  coimcil,  or 
governor  in  council  of  the  presidency  shall  approve  such 
sentence,  before  it  can  be  carried  into  execution. 

714.  In  the  hundred  and  forty-third  article,  which  pro- 
vides for  the  trial  of  treason  or  other  civil  offences,  by  courts 
martial  in  places  within  the  Queen's  dominions  beyond  the 
seas  (excepting  India)  where  there  is  no  competent  civil 
judicature,  there  is  the  following  clause :  "  We  hereby  re- 
"  serve  to  ourselves  the  power,  in  all  cases  where  a  sentence  of 
'^  death  shall  have  been  pronounced  on  any  officer  or  soldier 
'^  by  any  general  court  martial  as  aforesaid,  instead  of  causing 
^^  such  sentence  to  be  carried  into  execution,  to  order  the 
^'  offender  to  be  kept  in  penal  servitude,  or  to  be  imprisoned, 
^^  with  or  without  hard  labour,  for  such  period  of  time,  as  on 
'^  consideration  of  all  the  circumstances  of  the  case,  shall  seem 
"  to  us  to  be  most  just  and  fitting."  When  the  clause  to  this 
effect  was  added  to  the  articles  in  the  year  1833,  no  official 
explanation  of  its  intention  was  afforded,  and  it  gave  rise  to 
much  discussion.  It  seemed  that  the  clause,  if  taken  in  its 
most  obvious  sense,  and  without  referring  to  other  provisions 
by  which  it  must  be  construed,  would  have  the  effect  of  pro- 
hibiting the  infliction  of  capital  punishment  awarded  a 
soldier  under  the  article,  unless  approved  by  the  sovereign. 

715.  On  the  other  hand,  the  warrants  under  the  sign 
manual  issued  to  commanders  of  the  forces  abroad,  in  pursu- 
ance of  the  provisions  of  the  articles  of  war,  have  con- 
tinued without  any  such  reservation,  to  authorize  the  exe- 
cution of  sentences  of  courts  martial  at  their  discretion, 
except  upon  officers  adjudged  to  suffer  death,  or  cashiering, 
or  in  other  instances  wherein  they  may  think  it  proper  to 
suspend  them.  Acting  upon  them,  and  subject  to  the  ap- 
proval, in  Her  Majesty's  behalf,  by  the  civil  governor,  general 
officers  have  carried  capital  sentences  under  this  article  into 
execution  without  their  proceedings  being  called  in  question. 

716.  There  can  be  no  doubt^  therefore,  that  the  intention 
of  the  clause  is  this — that  Her  Majesty  "  reserves  to  herself  ," 
— not  the  decision  in  every  case  of  a  sentence  of  death,  but^ 
— "  the  power  "  of  commuting  the  capital  punishment  in  all 
cases  which  may  come  before  her ;  specially  providing  that 
the  proceedings  shall  be  laid  before  her  in  the  case  of 
officers  and  authorizing  the  suspension  of  the  sentence  in 
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any  other  instance  at  the  discretion  of  the  commander  of  the 
forces. 

717.  The  proceedings  of  all  general  courts  martial  at  The  judge 
home,  and  those  already  mentioned,  [§711]  as  reserved  in  tJS^^ZT^ 
the  terms  of  their  warrant  hy  officers  commanding  the  forces  Sbededsion of 
abroad,  as  well  as  those  which  they  may  think  proper  to  *  *  ■°^«'«^' 
refer  for  the  Queen's  decision,  are  transmitted  to  the  judge 
advocate  general.     Until  the  year  1806  the  decisions  of  the 
sovereign  were  received  and  communicated  by  him,  but  in 

that  year  another  system  was  adopted,  as  embodied  in  a  com- 
munication of  His  Majesty's  pleasure  from  the  secretary  at 
war  to  the  judge  advocate  general,  from  which  the  following 
is  an  extract : — "  The  judge  advocate  general  lays  the  pro-  untuthe 
ceedings  of  courts  martial  before  His  Majesty,  and  afterwards  ^^t^b^^, 
transmits  them  to  the  commander  in  chief,  or  in  his  absence  to 
the  adjutant  general,  together  with  a  memorandum  in  writing 
of  the  opinion  delivered  to  His  Majesty  on  each  sentence, 
with  any  observations  that  may  be  thought  necessary  on  any 
part  of  the  proceedings,  in  order  that  His  Majesty's  pleasure 
may  be  received  thereon.  The  commander  in  chief  or  ad- 
jutant general  having  received  His  Majesty's  pleasure,  com- 
municates the  same  to  the  general  or  commanding  officer  by 
whose  order  the  court  martial  was  assembled,  and  returns  the 
proceedings  to  the  judge  advocate  general,  together  with  a 
copy  of  the  letter  by  which  His  Majesty's  pleasure  on  each 
sentence  or  any  part  of  the  proceedings  has  been  communi- 
cated." (7) 

718.  The  system  then  established  has  been  continued  to  the  judge 
the  present  time,  the  judge  advocate  general,  or  when  oc-  nowadTisiDg 
casion  requires,  the  deputy  judge  advocate  general  submit-  astotheiegBi, 
ting  the  proceedings  to  the  Queen,  at  a  personal  audience, 

with   his   advice  as  to   their  legal  bearing,  and  the  com-  and  the  com. 

1         •         v*i**  X*      X*  xi-  *  ^  X       *x      mander  In  chief 

mander  m  chief  mvestigating  the  case  m  reference  to  its 

(7)  Signed,    Kichaid     FitzGeralcl.  tion  had  been  made  on  the  27th  May, 

War  Office,  6th  August,  1806.    This  1806,  that  the  commander  in  chief,  or 

alteration  in  the  mode  of  receiving  and  the  adjutant  general,  should  receive 

communicating  the  King's  decisions  the  proceedings  and  submit  them  to 

upon  the  proceedings  of  general  courts  the  king ;  but  it  was  rescinded  on  the 

martial  was  made  known  by  a  war  6th  August,  as  above,  the  judpe  advo- 

officecircuhir,  22nd  August,  1806  (TFar  cate  general  having    meanwhile    (in 

Office  Reffulaiions,   1806,  page  661),  June)  requested  permission  to  resign 

and  a  corresponding  form  of  the  annual  his  appointment,  firom  dissatisfiEiction, 

warrants  was  altered  in  this  respect  to  it  was  understood,  at  the  alteration, 
that  still  retained.  [{  1261]  A  regula- 
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DECISION  UPON  SENTENCE. 


an  to  the 
military  bearing 
of  each  case. 


Incaeeeof 
acquittal  the 
Queen  dispenaei 
with  a  personal 
audience 


in  order  to 
aToid  delay. 


The  com- 
mander in  chief 
giyes  effect 
to  the  Queen's 
decision. 

Determination 
of  a  confirming 
ol&cer  written 
at  end  of  pro- 
ceedings; but 
inadrertent 
minute  of  con- 
firmation may 
be  rewritten  if 
not  promulgated 


Revision, 


may  be  onoe 
ordered. 


ReMODsfor 
rerlslonln 
ereiycaie 
embodied  in 
proceedings. 


disciplinary  aspect,  and  laying  his  recommendation  before 
the  Queen  as  to  the  remission  or  otherwise  of  the  whole  or 
any  part  of  the  sentence. 

719.  A  modification  in  the  established  routine  was  how- 
ever introduced  in  1866,  in  cases  where  the  judge  advocate 
general  is  satisfied  as  to  the  propriety  of  an  acquittal.  Instead 
of  awaiting  the  royal  command  for  a  personal  audience,  he 
forthwith  despatches  the  proceedings  to  Her  Majesty  in  a 
box,  with  a  precis,  at  the  same  time  informing  the  com-* 
mander  in  chief  that  he  has  done  so  ;  and  when  he  receives 
Her  Majesty's  approval,  he  at  once  communicates  it  to  the 
commander  in  chief,  so  that  there  may  be  no  delay. 

720.  In  all  cases  the  commander  in  chief  signs  the  letters 
necessary  to  give  effect  to  Her  Majesty's  decision,  which 
letters  are  prepared  under  his  direction  by  the  military 
secretary.  (8)  Confirming  officers  are  required  to  state,  at 
the  end  of  the  proceedings,  '^  the  manner  in  which  the  case 
is  disposed  of."  (9)  The  confirming  authority,  at  any  time 
before  promulgation,  may  obliterate  and  treat  as  a  nullity  a 
minute  of  confirmation  made  under  a  misapprehension  of  the 
law  [or  the  facts],  and  order  a  revision,  (I)  or  rewrite  the 
minute  on  reconsideration. 

721.  If  however  the  proceedings  are  not  approved,  the 
authority  by  which  a  court  martial  maybe  confirmed  is  com- 
petent to  order  a  revision ;  but  it  is  provided  by  the  four- 
teenth section  of  the  mutiny  act  that  no  finding,  opinion,  or 
sentence,  given  by  any  court  martial,  and  signed  by  the 
president,  shall  be  revised  more  than  once.  Before  1750, 
when  this  limitation  was  inserted,  the  sentence  might  have 
been  returned  for  revision  any  number  of  times. 

722.  The  sovereign's  commands  for  a  revisioii  are  commu- 
nicated by  letter.  The  reasons  of  confirming  officers  are 
occasionally  written  at  the  end  of  the  original  proceedings. 
A  practice   which   previously  existed,  is   enforced  by  the 

(8)  This  businefis  has  for  many  Colonel  Kobertson,  8th  Foot,  was 
years  been  dealt  with  in  the  office  of  tried,  and  found  guilty,  amongst  other 
the  military  secretary.  Lord  Korth-  charges,  of  **  permitting  sentences  of 
brooke^s  committee  ( Third  Report,  regimental  courts  martial  to  be  carried 
12th  Feb.  1870,  page  xiy.)  recom-  into  execution,  without  affixing  his  ap- 
mended  that  the  proceedings  should  go  proval  to  the  proceedings  of  the  same." 
to  the  adjutant  general.  G.0.450.     16th  September,  1810.    As 

(9)  Q.R.App.B(10).    This  was  the  to  the  manner  in  wnich  the  procee^ngs 
established  custom  before  the  inser-  may  be  dealt  with,  see  1 7-30,  &c. 
tion  of  the  order  in  the  regulations.  (1)  J.A.G.  22nd  Apnl,  1873. 
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Queen's  regulations  which  direct  whenever  a  court  martial 
is  reassembled  for  the  purpose  of  revising  its  proceedings, 
the  letter,  order,  or  memorandum,  or  a  copy  thereof,  con- 
taining the  instructions  to  the  court,  and  the  reasor^s  for 
requiring  the  revision,  is  to  be  attached  to  and  form  part  of 
the  proceedings.  (2)     It  is  however  held,  that  at  any  time  Mtoutcfor 

r  o      \    /  '  */  reTisiou  may  be 

before  the  court  has  proceeded  to  a  final  finding  or  sentence,  ^f°^*^*^ 
the  confirming  authority  may  revoke  the  order  for  revision, 
and  either  substitute  another^  or  confirm  the  original  find- 
ing and  sentence. 

723.  The  proceedings  of  the  court  martial  are  returned  omerafor 
to  the  oflBciating  judge   advocate  (or  to   the   president  of  orcourt,how 
minor  courts  martial),  either  direct,  or  through  the  officer,  ^^^^^ 

by  whose  order  the  court  may  have  been  convened,  and  the 
court  reassembles  according  to  a  notification  in  orders ;  or^ 
sometimes  by  a  circular  from  the  officiating  judge  advocate. 
In  the  event  of  the  absence  of  any  member,  except  in  conse- 
quence of  his  death,  illness,  having  been  taken  prisoner  of  Proceedings 
war,  or  being:  no  longer  in  the  service,  the  court  cannot  pro-  place  tn  the 

°  °  *^  ab«enoeofa 

ceed  to  a  revision,  even  though  the  legal  minimum  or  a  larger  member. 
number  be  present. 

724.  The  mutiny  act  of  1830  declared  that  no  witness  Nowitncas 
shall  be  examined,  or   additional  evidence  received  by  a  with  reference 
court  martial  on  revision.  (3)    The  words  "in  respect  to  any  of  the  court. 
charge  on  which  the  prisoner  then  stands  arraigned  "  were 

added  in  1860,  and  authorize  the  reception,  on  revision,  of 
evidence  as  to  previous  convictions.  The  provisions  of  the 
mutiny  act  respecting  additional  evidence  refer  only  to  such 
evidence  as  tends  to  prove  or  disprove  the  ofience  set  forth 
in  the  charge. 

725.  Whereacourtmartialdecidednot  to  hear  certain  state-  court  reriaod, 
ments  in  defence,  and  not  to  admit  the  reading  of  parts  of  a  been  undniy 
printed  book,  *'  which  the  prisoner  insisted  upon  his  legal  defence, 

(2)  Circ.  Mem.,  12th  December,  to  this  extent  onlj,  that  is,  as  it  may 
1844.    Q.R.  A,16.  bear  on  the  questions  thus  pnt»  was 

(3)  M.A.  14.  Before  the  first  altera-  the  party  interested  permitted  to  re- 
tion  of  this  clause  in  1830,  courts  examine.  But  much  difficulty  often 
martial,  on  revision,  never,  with  arose  fh>m  this  f^uardedre-ezamination 
propriety,  received  evidence  or  ex-  of  witnesses  on  revision ;  and  its  en- 
ammedyinMA  witnesses:  but  particular  tire  prohibition  was,  therefore,  con- 
questions  had  been  put  by  the  court  to  sidered  a  judicious  innovation.  An 
a  witness  previoitaly  examined,  with  a  incidental  advantage  is  the  immediate 
view  to  clear  up  any  doubt  which  and  certain  release  of  the  witnesses, 
might  be  suggested  to  exist  as  to  the  on  the  adjournment  of  the  court  for 
import  of  the  testimony  recorded   and  approvaL 
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right  to  urge  as  a  justification  against  the  charges,"  such 
statements  and  extracts,  not  being  otherwise  than  '^decent  and 
proper ;''  and  where  the  prisoner  has,  in  consequence,  with- 
drawn his  address,  and  declined  to  make  any  defence  (at  the 
same  time  protesting  against  the  decision  of  the  court,  and 
subsequently  submitting  the  point  to  the  judge  advocate 
general,  the  general  officer  in  command  having  declined  to 
interfere  upon  the  question),  a  revision  was  ordered,  upon 
the  express  grounds  that  the  trial  had  ^'  not  been  regular, 
and  that  the  sentence  of  the  court  could  not  be  sv^tamedJ" 
mnttcr  expunged  The  rejected  document  was  directed  to  be  admitted  and  in- 
onjcred  to  be       scrtcd,  aud  the  prisoner's  defence  to  be  heard  throughout ; 

the  judge  advocate  general  remarking,  that  '^  the  decision 
of  the  court,  '  that  the  prisoner  was  at  liberty  to  refer  to  the 
chapter  and  verse  of  any  book,  but  not  to  read  extracts  from 
religious  works,'  would  seem  to  be  arbitrary,  and  incon- 
sistent with  itself ;  for  when  matter  is  admitted,  by  permis- 
sion to  refer  to  it,  to  be  pertinent,  it  is  of  the  essence  of  any 
defence,  that  the  party  should  be  permitted  also  to  explain 
the  application  of  such  matter  to  his  own  particular  case."  (4) 
For  similar  reasons,  a  revision  has  been  ordered  where  the 
court  had  directed  certain  parts  of  a  prisoner's  address, 
^'  containing  religious  matter,  to  be  expunged,  as  being  quite 
foreign  to  the  charge,"  the  prisoner  protesting  against  the 
act  of  the  court  by  observing,  "  that  he  should  reserve  to 
himself  the  liberty  of  referring  to  higher  authority,"  but  pro- 
ceeding with  his  defence,  (5)  In  both  of  the  cases  referred  to 
the  prisoners  merely  read  their  defence  and  did  not  attempt 
to  produce  evidence  on  revision,  though  no  law  then  existed 
to  prevent  it.  These  cases  tend  to  show  the  importance  of 
the  due  admission  or  rejection  of  a  prisoner's  address,  and 
much  more  of  legal  evidence ;  if  the  sefntence  could  Tiot  be 
sustained,  because  a  prisoner  was  improperly  restricted  in 
his  address,  much  more  would  the  rejection  of  legal  evidence 
render  it  unwarranted  and  inoperative.  (6) 
ftfatterpns  726.  A  court  martial,  on  revision,  cannot  alter  or  obli- 

viotialy  recorded     .         .  _».     r  xi.  •  j  •  r 

con^  be  tcratc  any  part  of  the  previous  proceedings,  or  expimge  from 

the  record  any  testimony,  however  illegally  it  may  have 

(4)  J.A.G.,  3l8t  Hay,  1824. — Trial  the    opinion    of  the   twelve  jndges 

of  Lieut.  DawBon^  p.  88.  as    to    his    unwarranUcd   conviction. 

(6)  Trial  of  Captain  Atchison,  p.  16.  [§919n] 
(6)  See  the  case  of  Mnspratt,  and 


expunged : 
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been  admitted.  Its  duty  in  such  case,  as  the  word  revise  in-  gammaxyor 
dicates,  is  to  review  and  reconsider  its  judgment,  opinion  on  reTteiaJ!'' 
and  sentence ;  which ,  may  obviously  require  a  reconsidera- 
tion and  weighing  of  the  recorded  testimony,  with  a  view 
to  correct,  by  an  insertion  of  a  second  opinion,  any  error 
in  the  sentence  which  may  have  arisen  from  inadvertence, 
or  from  misconception  of  law  or  of  the  customs  of  the 

service. 

727.  Where  a  court  martial  had  received  evidence  as  to  EevWonon 
previous  convictions,  subsequent  to  the  defence,  but  prior  eridenoe  irregu- 
to  the  finding  of  guilt,  it  has  been  ruled  that,  as  there  did 

"  not  appear  any  irregularity  till  after  the  defence,"  a  re- 
vision might  be  ordered,  and  the  court  enjoined  "  to  dismiss 
from  their  consideration  any  part  of  the  evidence  admitted 
subsequent  to  the  defence  ;  thereupon  deliberating  upon  the 
guilt  or  innocence  of  the  prisoner,  and  passing  sentence 
accordingly."  It  was  also  observed,  on  the  same  case,  that 
the  inadvertent  approval  of  the  sentence,  \mder  such  cir- 
cumstances, would  have  rendered  the  proceedings  altogether 

invalid.  (7) 

728.  An  illegality  as  to  the  constitution  of  the  court,  or  illegality  in 

'  .      .  ...  ,    ,  J    J  .   .        •    the  composition 

a  defect  in  its  composition,  cannot  be  amended  on  revision ;  or  constitution 
much  less  can  an  illegality  as  to  the  charge  be  remedied.  (8)  martui  not 
Such  flaws  must  obviously  invalidate  the  proceedings  to  such  onre^oS,^ 
a  degree  as  to  render  the  sentence  innoxious  to  the  prisoner,  in  chargB,  ^ 
as  must  any  illegal  assumption  of  jurisdiction  over  crime  or 
person;  but  it  does  not  follow  that  every  such  capital  error  bntmnstin- 
must  Tieceaaarily  so  entirely  annihilate  the  trial  as  to  expose  »ntence.  ^ 
the  prisoner  to  trial  by  another  court  martial.     The  statute 
enacts  that  no  oflScer  or  soldier,  bei/ag  acquitted^  or  convicted 
of  any  offence,  shall  be  liable  to  be  tried  a  second  time,  by 
the  same  or  any  other  court  martial,  for  the  same  offence.  (9) 
A  court  which  has  exceeded  its  jurisdiction  may  still,  in 
itself,  be  a  legal  court,  though  not  legally  competent  to  An  offence  tried 

by  a  legal  court, 
offender  cannot 

(7)  Judge  adTocate  general   as  to    guilty  thereupon.     I   need   not  add,    be  again  tried, 
district  court  martial  on  Prirate  Rush-    that  I  consider  any  revision  out  of  the 

ton,  96th  Regiment,  question,  as  no   sentence  of  punish- 

(8)  On  a  reference  to  the  judge  ad-  ment  could  be  properly  adjudged  or 
Tocate  general,  he  replied,  "I  entirely  enforced  upon  a  charge  not  supportable 
concur  with  Major  General  Ross  in  in  law."— iSir  J.  Beckett  to  the  Judge 
thinking  the  charge  so  absolutely  de-  Advocate  on  a  District  Court  Martial^ 
fective  in  all  legal  respects,  that  it  was  1 8M  March,  1 830. 

impossible  to  confirm  a    finding    of        (9)  MA.14. 
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§729 


REVISION. 


but  the  prisoner 
is  relieved  from 
all  conaeqnenoes 
of  the  tTjiJ. 


Prescribed 
form  of 
minate  of 
revlsAl. 

When  modified, 
the  former  act 
of  the  court 
most  be  ex- 
presdy  revoked. 


entertain  a  particular  charge,  or  any  charge  against  a  pri- 
soner of  privileged  rank,  for  whose  trial  a  court  of  a  special 
composition  is  enjoined,  as  in  the  case  of  a  field  officer.  But 
when  a  trial  has  by  inadvertence  illegally  taken  place  before 
such  irUrinaicaUy  legal  court,  and  an  acquittal  or  conviction 
has  been  once  recorded,  the  statutory  provision  above  quoted 
must  preclude  any  further  trial.  If  indeed  the  court  were 
itself  illegally  constituted,  as  for  instance,  if  it  were  con- 
vened by  an  officer  who  had  not  received  a  warrant,  if  an 
oath,  other  than  that  prescribed,  had  been  used,  or  the  ap- 
pointed oath  had  been  omitted,  if  it  consisted  of  less  than 
the  mininum  number  of  members,  then,  indeed,  it  would 
be  no  court  at  all ;  and,  therefore,  whatever  opinion  any 
number  of  officers,  so  assembling  otherwise  than  as  required 
by  the  law,  might  be  pleased  to  express  in  writing,  it  could 
not  be  termed  the  acquittal  or  conviction  of  an  officer  or 
soldier  by  a  court  martial :  their  acts  would  be  mere  nulli- 
ties.— It  must  be  evident,  without  further  renuurk,  that  the 
illegal  act  of  a  legal  court,  and  the  act  of  an  assembly  of 
officers  constituting  no  court  whatever  are  essentially  and 
wholly  diflFerent.  (1) 

729.  When  the  finding  and  sentence,  or  both  finding  and 
sentence,  are  modified  by  the  court  upon  revision,  the  court 
is  required  in  every  instance  to  '^revoke  their  former  act  or 
acts,  which  are  to  be  modified,  whether  finding  only,  or  sen- 
tence only,  or  sentence  and  finding,  and  then  to  proceed  to 
state  in  complete  form  their  final  finding  or  sentence,  or 
finding  and  sentence."  (2)    If  the  court  on  revision  adhere 


(1)  The  author,  in  the  second  edition 
of  this  work,  was  enabled  to  refer  in 
support  of  the  construction  which  he 
has  placed  on  the  mutiny  act,  to  the 
following  opinion,  giren  in  December, 
1828,  by  Sir  J.  Beckett^  when  judge 
advocate  general :  "  The  circumstance 
of  Ensign  Brown  (whose  property  the 
prisoner  is  accused  with  an  attempt  to 
steal),  sitting  as  a  member  of  the 
court,  appears  to  me  to  be  more  open 
to  observation ;  indeed,  I  think  it  so  ob- 
jectionable that  I  acqoiesce  in  the  pro- 
priety of  the  punishment  awarded  by 
the  court  being  remitted  in  this  case, 
and  as  the  prisoner  cannot  legally  be 
brought  to  trial  a  aeeond  time  upon  the 
same  charge,  I  would  suggest  that  the 
prisoner  be  ordered  to  his  duty  forth- 
with."   Subsequently  the  same  prin- 


ciple was  acted  upon  in  the  following 
singular  case.  An  officer  belonging 
to  the  Queen's  regiment  in  India  was 
brought  to  trial  and  sentenced  to  be 
cashiered,  but  it  appearing  that  the 
courts  although  convened  by  competent 
authority  and  otherwise  r^^ular  in  ita 
proceedings,  was  wholly  composed  of 
officers  in  the  then  Company's  service, 
which  was  not  legal  under  the  existing 
mutiny  act,  the  sentence  was  not  car- 
ried into  effecty  and  the  prisoner  was 
released  from  his  arrest  and  returned 
to  his  duty. 

See  also  Q.K8.ejp.62,  and  §  731. 

(2)  Circular.  Etorse  Ouaids,  29th 
Dec  1866.  The  prescnb<>d  forms 
are  now  inserted  in  the  regulations. — 
Q.R.  Appendix,  B(ll). 
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to  their  fonner  judgment,  the  fact  is  stated  in  the  established 
form ;  that  they  "  do  now  respectfully  adhere  to  their  former 
sentence,"  or  '^  finding  and  sentence,"  as  the  case  may  be.  (3) 
The  court  having  finally  closed,  the  proceedings  are  returned 
to  the  confirming  authority,  and  are  then  dealt  with  in  the 
same  manner  as  original  proceedings  which  have  not  beeu 
revised. 

730.  The  proceedings  of  courts  martial,  [§720]  whether  sentence  may 

. ..»    •!  •j/j\i_  bo  conflnned 

original  or  revised,  (4)  may  be 

I.  Confirmed^  or  where  part  of  the  sentence  is  illegal,  and  whouj, 
the  proceedings  have  been  once  revised,  or  the  confirming 
authority  does  not  think  it  necessary,  or  is  unable,  to  re-  **  *°  p***- 
assemble  the  court  to  revise  its  proceedings,  80  much  of  the 
sentence  may  be  confirmed  as  is  legal : — or 

II.  Confirmed,  but  not  approved,  the  legal  effect  of  which  sentence  con. 

j««»  •  J  i»  1  x  -I  •       firmed ;  bnt 

differs  m  no  degree  from  an  approval,  except  perhaps  in  notapproyed. 
the   case   of  detachment  general  courts   martial,  it  being 
declared  by  the  article  and  mutiny  act,  that  the  sentence, 
shall  not  be  carried  into  effect,  until  approved  and  (5)  con- 
firmed :- 


III.  Not  confirmed ;  or  Disapproved,  and  not  confirmed ;  sentence 
the  effect  of  which  is  to  nullify  the  sentence :  but,  as  before 
mentioned,  [§728]  not  to  the  extent  of  exposing  the  prisoner 
to  a  second  trial. 

731.  When  the  proceedings  are  quashed  or  set  aside  by  niegaipro. 
proper  authority  on  account  of  their  illegality,  or  firom  any  quashed 
other  circumstance,  the  person  tried  is  ^^  relieved  from  all  enaed. 
consequences   of  his   trial,  and   all  record  of  it  is  to  be 
erased."  (  6 )  It  belongs  to  the  Queen  alone  to  pardon  a  prisoner  The  pardon  of 
who  has  been  convicted  by  sentence  of  courts  martial  when  oflfender  ia 
the  proceedings  are  confirmed.     A  confirming  officer  has  prerogative 

of  the  crown 

(3)  When  anj  alteration  is  made  confirmation  had  been  given  to  the 
in  the  finding,  an  instruction  in  1873    sentence. 

pointed    out    that  "it  is   absolutely        (5)  M.A.12,  A.W.I 24.    The  words 

necessary  that  the  sentence  in  suoh  "  duly  approved**  in  other  clauses  have 

rerised  finding  should  be  given  afresh,  been  replaced  by  the  word  "  confirmed" 

and  it  is  not  sufficient  for  the  court  to  and  the  words  "  approved  and"  have 

state  that  they  adhere  to  their  former  elsewhere  been  expunged, 
sentence."— aR.App.B(ll).  (6)  Q.R.56,i>.62  ;  5^.23,^.86*.     See 

(4)  In  those  cases  [§712]  where,  in  §738.  A  soldier  illegally  convicted  of 
Her  Majesty's  foreign  possessions,  the  a  charge  on  rejoining  for  duty  is  settled 
confirmation  of  the  officer  commanding  with  for  full  pay,  less  sixpence  a  day 
the  forces  is  subject  to  the  approval  of  for  subsistence  while  in  confinement, 
the  ci,vil  governor,  and  such  approval  subject  to  the  power  of  the  secretary 
is  withheld,  the  confirming  authority  of  state  for  war  (A. W.  175)  to  withhold 
deals  with  the  case  as  if  no  conditional  such  soldier^s  pay. — R.  W.GSS. 
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COaOIUTATIOH  AND  REHI88IOK 


contrasted  with 
remisnon  by  a 
oonfinning 
oiBofrr. 


How  sentenc«fl 
may  be  dealt 
with  on 
confirmation. 


Mitigation. 


Corporal 
punishment. 

Forfdtnres. 


Cashiering  and 
reprimands. 


The  whole  or 
any  part  ot 
sentence 
remitted. 


or  solitary 

confinement 

only, 

butoonse- 
quenoes  of 
oonTlction 
remain. 


power  to  remit,  and  if  from  inadvertence  he  should  have 
exceeded  his  authority  in  this  respect,  the  minute  of  pardon  is 
treated  as  a  minute  of  remission.  [§734]  It  was  pointed  out 
by  Mr.  Mowbray  that  "  The  distinction  is  not  one  of  words 
only,  as  a  pardon  cancels  the  conviction  as  well  as  the  sen* 
tence,  whereas  a  remission  affects  only  the  sentence,  leaving 
the  conviction  standing.''  (7) 

732.  In  cases  where  the  proceedings  are  confirmed,  the 
Queen,  or  the  officers  thereto  authorized  by  warrant  under 
the  sign  manual  may  either  cause  the  sentence  to  be  put  in 
execution;  [§760]  or  they  may,  by  the  minute  of  confirma- 
tion, suspend,  mitigate,  [§733]  remit,  [§734]  or  commute 
[§735]  the  sentence  awarded  by  the  court. 

733.  The  only  provisions  for  mitigating  sentences  in  the 
mutiny  act  or  articles  of  war  are  in  the  case  of  corporal 
punishment,  when  a  ^^  confirming  officer  "  is  authorized  to 
mitigate  it,  either  by  reducing  the  number  of  lashes,  or  by 
awarding,  instead  of  such  sentence,  an  imprisonment  for  any 
period  not  exceeding  twenty  days,  with  or  without  hard 
labour,  and  with  or  without  solitary  confijiement,  and  cor- 
poral punishment  to  be  inflicted  in  the  prison,  not  exceeding 
twenty-five  lashes ;  (8)  and  in  the  case  of  forfeitures  when 
combined  with  penal  servitude.  [§739]  But,  by  custom,  and 
in  virtue  of  the  warrants  for  holding  courts  martial  sentences 
of  imprisonment  with  hard  labour  have  been  mitigated  to 
simple  imprisonment;  cashiering  to  dismissal,  [§116]  and 
public  reprimand  to  private. 

734.  Sentences  may  be  remitted  either  in  part,  except  a 
sentence  of  penal  servitude,  which  cannot  be  awarded  for  a 
period  of  less  than  five  years,  (9)  or  wholly ;  or  the  whole 
or  any  part  of  solitary  confinement  may  be  remitted,  leaving 
the  imprisonment  to  take  effect  without  solitary  confinement. 
In  this  last  case,  there  is  no  remission  of  any  penalty  conse- 
quent on  conviction,  [§  133-140].  such  as  forfeiture  of  service 
or  good  conduct  pay.  (10) 

735.  As  to  commutation  it  is  to  be  particularly  observed 
that  there  is  no  power  even  in  the  crown,  (1)  or  with  the 


!i 


7)  J.A.G.,  9th  March,  1867.  mittal,  see  §  785.    As  tonstoratioii  of 

(8)  M.A.24.    A.W.120.  service.  &c,  see  I  791. 

(9)  Penal  Senritude  Act,  1864,  s.  20.  (1)  In  the  year  1727,  when  there 

(10)  Q.R.i9.6,p.62.  See  §  731.  Ab  to  was  no  proyision  in  the  mutiny  act  as 
remission  of  imprisonment  after  com-  to  the  commutation  of  punishment,  the 
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consent  of  the  prisoner  under  sentence,  to  alter  the  species 
of  any  punishment,  except  in  accordance  with  the  mutiny 
act  and  articles  of  war. 

736.  The  mutiny  act  provides  that  it  shall  be  lawful  for  Power  to  com. 
Her  Majesty,  "  in  all  cases  whatsoevery^  instead  of  causing  a  of casweringr** 
sentence  of  cashiering  to  be  put  in  execution,  to  order  the 

ofifender  to  be  reprimanded,  or,  in  addition  thereto,  to  suffer 
such  loss  of  army  or  regimental  rank,  or  both,  as  may  be 
deemed  expedient.  (2) 

737.  The  mutiny  act  provides  that  in  all  cases,  whether  of  Judgment  of 
officers  or  soldiers,  where  the  punishment  of  death  has  been  craimutod 
awarded  by  a  general  court  martial  or  detachment  general  wratudeor 
court  martial,  it  shall  be  lawful  for  the  Queen,  or,  if  in  any  mentgfby  the 
place  out  of  the  United  Kingdom  or  British  Isles,  for  the  ^^^* 
commanding  officer  having  authority  to  confirm  the  sentence, 
instead  of  causing  such  sentence  to  be  carried  into  execution, 

to  order  the  offender  to  be  kept  in  penal  servitude  for  any 
term  not  less  than  five  years,  or  to  suffer  such  term  of  im- 
prisonment, with  or  without  hard  labour,  and  with  or  with- 
out solitary  confinement,  as  shall  seem  meet  to  Her  Majesty,  or  the  officer 
or  to  the  officer  commanding  as  aforesaid.  The  articles  of  war  in  chief  ati^. 
(3)  repeat  this  provision  as  regards  officers  commanding-in- 
chief  abroad,  and  limit  the  solitary  confinement  [§  121]  to  the 
periods  prescribed  in  the  one  hundred  aiid  twenty-sixth  article. 

738.  The  mutiny  act  also  provides  that  in  any  case  where  a  sentence  of 
a  sentence  of  penal  servitude  has  been  awarded  by  a  general  tode  may  n» 

,  ,  •i«iiiii/*i^TT         commuted  for 

or  detachment  general  court  martial,  it  shall  be  lawful  for  Her  impriaonmeut. 
Majesty,  or,  abroad,  for  the  officer  commanding  in  chief  the 
forces,  instead  of  causing  such  sentence  to  be  carried  into  execu- 
tion, to  order  that  the  offender  be  imprisoned,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  for 
any  teim  not  exceeding  two  years.     The  articles  of  war  repeat 

King  desired  thA  opinion  of  the  law  added  to  the  mutiny  act  of  1837,  and 

officers  of  th««  crown  as  to  whether  he  extends  not  only  to  the  offence    of 

could  mitigate  a  sentence  of  death,  false  musters,   which  was  then  per- 

Their  answer  was,  "  that  as  the  law  emptorily    punished     by    cashiering, 

now  stands  His  Majesty  cannot  change  under  the  prorisions  of  the  section  to 

the  sentence  of  death  into  any  other  which  it  was  annexed,  but  also  to  all 

corporal  punishment,  because  though  oifences  under  the    articles    and    to 

it  in  a  mitigation   in   favour  of  the  offences  under  the  seventy-sixth  and 

criminal,  yet  it  is  giving  a  new  and  eighty-seventh  sections,  whfre  tlie  ca- 

different  judgment  which  the  law  doth  shiering  is  a  consequence  of  convic- 

not  admit   *jf." — 10th  Feb.    1727. —  tion  by  the  civil  power. 

Clodt's  Military  Forces,  i.  610.  (3)  M.A.16.    A.W.141. 
(2)  M.A.26.    This    proyision    was 

X 


306 


§739 


DECISION  ON  SENTENCE. 
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PnOllULOATIOK 

or  Sektekcb. 

Sentences 
confirmed  by 
the  Qneen, 


\ 


this  provision,  as  far  as  relates  to  commanders  in  chief  abroad, 
and  add  the  limitation  as  to  solitary  confinement.  (4) 

739.  Where  an  award  of  any  forfeiture,  or  of  deprivation 
of  pay,  or  of  stoppages  of  pay  has  been  added  to  any  sentence 
of  penal  servitude,  Her  Majesty,  or,  abroad,  the  officer  com- 
manding in  chief  Her  Majesty's  forces  there  serving,  in  the 
event  of  the  sentence  being  conmiuted  for  imprisonment,  may 
order  such  award  of  forfeiture,  deprivation  of  pay,  or  stop- 
pages of  pay  to  be  enforced,  mitigated,  or  remitted,  as  may 
be  deemed  expedient.  (5) 

740.  In  all  cases  where  corporal  punishment  forms  the 
whole  or  any  part  of  the  sentence,  the  confirming  authority 
may  commute  such  corporal  punishment  to  imprisonment  not 
exceeding  forty-two  days,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement.  (6) 

741.  When  sentences  of  penal  servitude  or  corporal  pun- 
ishment are  commuted  to  imprisonment,  and  the  offender, 
at  the  time  of  such  commutation,  is  under  sentence  of  im- 
prisonment or  penal  servitude,  it  is  lawful  to  direct  that 
such  commuted  sentence  of  imprisonment  shall  commence  at 
the  expiration  of  the  imprisonment  or  penal  servitude  to 
which  such  prisoner  shall  have  been  so  previously  sentenced, 
although  the  aggregate  of  the  term  of  imprisoment  or  penal 
servitude  respectively  may  exceed  the  term  for  which  any  of 
those  punishments  could  be  otherwise  awarded.  (7) 

742.  Lastly,  the  articles  of  war  provide  that,  when  any 
person  has  been  sentenced  by  a  court  martial  to  stoppages  of 
pay,  the  commander  in  chief  with  the  concurrence  of  the 
secretary  of  state  for  war,  or  commanders-in-chief  in  India 
with  the  concurrence  of  the  local  government,  may  remit  the 
whole  or  any  portion  of  such  stoppages  in  any  case  where 
such  remission  may  appear  to  be  conducive  to  the  good  of 
the  service.  (8) 

743.  In  the  case  of  general  courts  martial,  upon  which  Her 
Majesty's  pleasure  has  been  taken,  her  decision  is  commu- 
nicated by  letter  to  the  general  or  other  officer  who  con- 

(4)  M.A.20.  A.W.142.  time,  with  intervals  of  not  less  tli&n 

(5)  M.A.21.  seven  days  between  each  period  of  such 

(6)  M.A.24.   A.W.I 20.   The  article    confinement. 

also  provides  that  the  solitary  confine-  As  to  the  mitigation  by  commuting  a 

ment  awarded   in  commutation  of  a  part  of  the  award,  8f^  §  733. 

sentence  of  corporal  punishment  shall  (7)  M.A.28.    A.W.138. 

in  no  case  exceed  seven  days  at  a  (8)  A.W.I 34. 
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vened  the  court  martial,  containing  a  copy  of  the  charges,  how  commu- 
finding,  and  sentence,  the  proceedings  being  deposited  in  the  ^j.  ^y  superior 
judge  advocate  general's  office,  [§700]     In  the  case  of  those  ®®<*"- 
general  courts  martial  which  are  disposed  of  by  commanders 
of  the  forces  abroad,  and  of  all  district  or  garrison  comrts 
martial,  the  proceedings,  when  the  minute  of  the  confirming 
authority  has  been  duly  made,  are  forwai'ded  to  the  prisoner's 
immediate  commanding  officer,  and  are  returned  by  him  as 
soon  as  possible  to  the  judge  advocate,  or  the  president  of  the 
court,  as  the  case  may  be,  [§486]  in  order  to  their  being  by 
them  transmitted  to  the  judge  advocate  general  in  London. 

744.  The  Queen's  decision  on  the  trial  is  not  communi-  promulgated  in 
cated  to  the  troops  through  general,  district,  or  regimental  ^^aT  *°  *^**^^** 
orders,  except  in  such  cases  as  the  commander  in  chief  signi- 
fies his  special  commands  to  that  effect ;  and  in  all  such  cases 

it  is  customary  for  the  communication  to  be  made  by  a 
general  order  addressed  to  the  army  at  large.  (9)  The  usual 
routine  in  all  ordinary  cases  is  for  the  general  officer  to  oniinary 
conmiunicate  to  the  officer  commanding  the  regiment  to  "*'*^"®- 
which  the  prisoner  belongs,  a  copy  of  the  official  commu- 
nication of  the  result  of  the  trial  which  he  receives  from 
the  military  secretary,  or,  in  the  absence  of  tiie  commander 
in  chief,  firom  the  adjutant  general.  (10) 

745.  In  cases  of  capital  punishment,  the  confirmation,  and,  ^JSiSment 
where  required,  the  approval  of  the  civil  governor,  [§711,713] 

is  promulgated,  as  in  ordinary  eases,  or  a  special  wanant, 
for  the  execution  of  the  prisoner,  is  addressed  to  the  officer 
commanding  the  division,  brigade,  or  garrison,  as  it  may 
happen. 

746.  The  sentences  of  general  courts  martial  abroad  are  Promulgation 

_         J  of  sentence 

promulgated  in  general  orders  or  otherwise  at  the  discretion  abroad,  and  of 

*  z,  proceedings. 

of  the  general  officer.  ITie  sentences  of  district  or  garrison 
and  regimental  courts  martial  are  also  occasionally  published 
in  orders.  (11)  General  officers  not  unfrequently  take  occa- 
sion of  the  publication  of  courts  martial  in  orders  to  point  luanarks  of 

•^  *  general  offloera 

to  the  consequences  of  misconduct,  or  enforce  attention  to  on  conns 
points  of  discipline,  or  in  the  procedure  of  courts  martial.  maybeWnabie 

r  MT  *  r^  f^g  braring  on 

The  orders  of  the  Duke  of  Wellmefton  afford  many  valuable  the  discipline  of 

o  J  the  army, 

examples;  but   it  is   most   essential   that   the   confirming 

(9)  Letter,  Adjutant  General,  Horse  Guards,  14th  Nov.  1839. 

(10)  iSse  warrant,  §  1251.  (11)  Q.R. 5.22,^.25. 
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PROMULGATION  OF  SESTESCR 


but,  as  in  tlie 
case  of  the 
Si  ui  la  court 
martial,  ouiiht 
not  to  trt'nch 
on  the  indc- 
jxMnlence  at 
courts  martial. 


ProoccdinRK 
being  lust,  the 
next  btst  evi- 
dence must  be 
resorted  to. 


officer  should  be  very  guarded  in  any  intimation  in  this  public 
form  of  his  disapproval  of  the  judgment  of  the  court.  The  com- 
mander in  chief  in  India  having  announced  in  general  orders 
why  he  was  imable  to  concur  in  the  acquittal  of  his  aide-de- 
camp Captain  Jervis  on  the  first  and  second  charges,  and 
why  he  felt  himself  precluded  from  attending  to  the  court's 
recommendation  to  mercy,  the  opinion  of  His  Eoyal  Highness 
the  Duke  of  Cambridge  was  conveyed  to  him  in  the  following 
terms:  "It  becomes  the  duty  of  the  field  marshal  commanding 
in  chief,  under  these  circumstances,  to  inform  your  excellency 
that  he  cannot  approve  the  remarks  which  you  have  thought 
fit  to  publish  in  your  general  orders,  for  His  Eoyal  Highness 
cannot  ignore  the  fact  that  those  remarks  have  a  practical 
tendency  to  weaken  the  independence  of  courts  martia],  to 
bring  contempt  on  military  tribunals  in  the  eyes  of  the  pub- 
lic, and  to  affect  the  discipline  of  the  army  in  a  very  material 
degree."  (1) 

747.  In  the  year  1842  the  original  proceedings  of  a  court 
martial,  after  having  been  confirmed  by  the  general  officer, 
were  lost  in  their  transit  to  the  officer  commanding  the 
prisoner's  regiment :  the  judge  advocate  general,  in  reply  to 
the  adjutant  general,  gave  his  opinion,  that  the  best  evidence 
of  the  proceedings  (the  finding,  sentence,  and  confirmation) 
having  been  lost,  it  was  necessary  to  resort  to  secondary  evi- 
dence, which  in  this  instance  was  furnished  by  a  memorandum 
transmitted  by  the  general  officer  and  by  the  testimony  of 
the  president  of  the  court :  his  letter  concluded  as  follows  : 
"  Under  these  circimistances  this  is  amply  sufficient,  and, 


(1)  Despatch,  17th  Jan.  1867, 
ordered  by  the  House  of  Commons  to 
be  printetl,  ;>ara.  27  [§  336].  The  de- 
spatch concluded  as  follows : 

"  35  In  conveying  to  you  his  views 
as  to  the  pnrt  taken  by  your  excel- 
lency ^nth  reference  to  this  trial,  the 
field  marshal  commanding  in  chief  has 
performed  a  very  painful  duty;  but 
there  is  still  one  pointto  which  he  must 
jidvert  in  justice  to  the  court  whose 
prt)ceedings  are  under  review. 

"  36.  It  is  only  duo  to  the  president 
and  members  of  that  court  to  state 
that,  although  in  the  opinion  of  the 
right  hon.  the  judge  advocate  general 
there  were  some  irregularities  admit- 
ting of  observation,  unnecessaiy  to  ad- 


vert to  in  detail,  inasmuch  as  nothing 
took  place  to  affect  the  legality  of  the 
trial,  the  perusal  of  the  proceedings 
enabled  him  to  say  that  he  considered 
the  court  to  have  performed  their  diffi- 
cult functions  with  *  marked  imparti- 
ality and  sound  judgmmt.^ 

"  37.  His  Hoyal  Highness  entirely 
concurs  in  this  opinion  ;  and  as  he  con- 
siders it  only  right  and  an  act  of  justice 
to  the  officers  composing  the  court  that 
this  opinion  should  be  made  known  to 
them,  His  Royal  Highness  requests  you 
will  take  measures  for  giving  effect  to 
his  wishes  in  this  respect,  leaving  it  to 
your  excellency  to  do  so  in  such  man- 
ner as  may  appear  called  for  under  the 
circumstances." 
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I  think,  the  sentence  should  be  promulgated  in  conformity  and  the  sen- 
with  the  memorandum,  and  should  be  carried  into  execution,  be  cartel  into 
as  it  would  have  been  if  the  original  proceedings  were  forth- 
coming." (2) 

748.  Where  no  minute  exists,  the  same  principle  still  ap-  €««■  where  no 
plies  (3) — that  in  the  absence  of  the  best  evidence,  resort 

must  be  had  to  the  next  best,  which  can  be  procured.  It  was 
officially  decided,  (4)  with  reference  to  the  case  of  a  soldier  in 
the  Grenadier  Guards,  that  "  if  the  president  have  a  distinct 
personal  recollection  of  the  sentence,  and  of  the  substance  of 
the  charge,  and  the  confirming  authority  certifies  also  that 
the  proceedings  were  confirmed  by  him,  the  sentence  may  be 
carried  into  eifect." 

749.  There  is  no  court  of  law  in  which  an  appeal  can  be  review  ov 
brought  against  the  proceedings  or  sentence  of  a  court  mar-  ^^"^^^^ 
tial  when  the  prisoner  and  the  offence  are  withm  its  juris-  Aionecompe- 

J.,.  .  i_«i_     J  v  X.  "u  •  J         rm^       tent  to  review 

diction ;  nor  m  which  the  sentence  can  be  reviewed.     The  the  sentence  of  a 

.  •!  •  J  xi_  A.  i?  1  J.  j_«    1    court  martial, 

pnvy  council  reviewed  the  sentence  of  a  naval  court  martial  when  it  baa 
in  the  remarkable  case  of  Lieutenant  Frye,  of  the  Marines,  Ttejuriadiction. 
in  1743.  (1)  In  the  present  day  the  functions  of  a  court  of 
appeal  are  practically,  if  not  formally,  discharged  by  the 
judge  advocate  general,  who  is  entirely  independent  of  the 
military  authorities,  and  responsible  to  Parliament  in  every 
case  that  arises.  (2)  When  cases  other  than  those  which 
he  has  submitted  to  the  Queen  are  officially  brought  before 

(2)  J.A.G.  7th  Dec.  1842.  possible  to  prevent,  and  most  difficult 

(3)  It  is  almost  unnecessary  to  add  to  bring  home  to  the  guiltj  party, 
that  these  precedents  do  not  apply  to  (4)  Letter,  dated  30th  Sept.  1845. 
the  proof  of  previous  convictions  when  (1)  1  M'Arthur,  268.  [§4599}] 
given  in  evidence  against  a  prisoner,  In  thearmy  the  proceedings  of  general 
who  has  been  found  guilty ;  in  which  and  district  courts  martial  are  subject 
case,  the  law  points  oat  what  se-  to  examination  by  the  judge  advocate 
condary  evidence  shall  be  sufficient;  general,  when  transmitted  to  his 
and  there  would  not  be  the  same  office.  The  regalationsof  1873  do  not 
occasion,  in  the  interests  of  justice  require  aU  the  sentences  of  regimental 
and  of  discipline,  to  relax  the  strict  and  other  courts  martial  to  be  broaght 
rule.  under  the  notice  of  the  commander  in 

In  addition  to  the  chances  of  un-  chief,  by  means  of  the  monthly  returns 

avoidable  accident,  many  cases  will  of  courts  martial  [{  756]. 

suggest  themselves  to  officers  of  ex-  (2)  See   Mr.    Mowbray's  evidence, 

perience,  where,  if  there  was  an  im-  Courts  Martial  Commission,  Q.  4157. 

pression  that  the  sentence  of  a  court  It  is  admitted  on  all  hands  that  the 

martial  could  not  be  carried  into  effect,  House  of  Commons  should  not  attempt 

unless  the  original  proceedings  or  pre-  to  constitute  itself  a  court  of  appeal  in 

cise  proof  of  their  exact  tenor  were  military  cases,  but  "it  is  beyond  doubt 

forthcoming,  it  would  give  rise  to  at-  that  if  a  case  of  grievance  arises,  it  has 

tempts  to  make  away  with  the  requisite  the  power  to  interfere." — Mr.  Walpole, 

evidence,  which  it  would  be  almost  im-  H.  C.,  22nd  May,  1865. 
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Ftiperior 
courts  haTiQ 
power  to 
examine  the 
acts  of  mimbers, 
and  conflrming 
officer. 


Extent  of 
their  action. 


To  what  oonrts 
proceedings 
for  damages 
are  restricted. 


him  for  his  advice,  they  are  liable  to  be  quashed,  [§  731]  or 
otherwise  dealt  with  as  he  may  advise,  and  the  observa- 
tions he  may  make  are  communicated  to  the  confirming 
authority. 

7  50.  It  belongs  to  the  Queen  alone,  or  to  such  officers  as 
she  may  depute,  to  abrogate  or  confirm  the  sentence  :(3) 
but  the  power  of  the  superior  courts  to  enquire  into  the 
conduct  of  the  president  and  members,  or  any  individual 
member,  of  a  court  martial,  or  the  confirming,  officer,  against 
whom  there  may  be  alleged  an  undue  exercise  of  authority, 
any  excess  of  jurisdiction,  or  any  illegality  of  proceeding, 
has  been  shown  in  several  instances ;  and,  on  the  other  hand, 
a  determination  has  been  shown  to  protect  their  independence 
in  the  discharge  of  their  judicial  office.  (4) 

75-1.  The  superior  courts  at  home,  or  im  the  colonies,  grant 
a  writ  of  'habeas  corpus^  where  probable  ground  is  shown 
that  a  military  prisoner,  either  before  or  after  trial,  is  held 
in  illegal  cnstody.  (5)  The  court  of  Queen's  Bench  will  not 
grant  a  criminal  information  for  any  act  unless  it  be  com- 
mitted from  corrupt  or  vindictive  motives.  If  an  ill^al 
act  be  committed  merely  by  ^orance  or  •mistake,  the  appli- 
cant may  seek  his  remedy  by  indictment,  ^r  may  bring  an 
action  for  damages  in  respect  to  imy  injury  he  may  have 
sustained. 

752.  The  eighty-ninth  section  of  the  mutiny  act  recognizes 
the  liability  of  members  aijd  minimis  {6)  of  courts  martial 


(3)  See  the  opinion  of  Lord  Enkine 
given  in  the  letter  relative  to  Musprat, 
1 919.  See  also  the  dedsion  of  Lord 
Loughborough  in  the  case  of  Serjeant 
Grant— 1  H.  BlackeUme's  Eeports,^. 

In  Michaelmas  term,  1833,  Mr.  John 
Waller  Poe,  late  a  lieutenant  in  the 
65th  Regiment,  who  had  been  diemiseed 
His  Majest/s  service  by  sentence  of  a 
court  martial,  held  at  Chatham,  in  the 
October  preceding,  made  an  applica- 
tion in  the  Court  of  King's  Bench  for 
a  prohibition  of  restraiuing  the  execu- 
tion of  the  sentence.  The  lord  chief 
justice  (Denman)  observed  that  sup- 
posing the  case  of  Grant  v.  Gould 
{see  before,  §  63)  to  furnish  some  ar- 
gument for  a  proceeding  of  this  na- 
ture before  the  execution  of  the  sen- 
tence, still  it  is  impossible  to  discover 
what  the  court  could  prohibit  cfier 
execution.    He  also  remarked  in  de- 


livering the  judgment  of  the  court, 
(th»t  the  king  had  the  exclusive,  un- 
controlled prerogative  of  dismissing 
any  soldier  <or  officer  whom  he  pleased, 
with  or  without  a  court  martial ;  and 
what  the  king  had  power  to  do,  inde- 
pendent of  any  enquiiy,  he  plainly 
might  do,  even  though  the  enquiry 
should  not  bo^satisfEictory  to  a  court 
of  law. 

(4)  See  Sir  Fitzroy  Kelly,  quoted 

699. 

(6)  See  the  case  of  Captain  Douglas, 
§351n;  Lieut.  Allen,  $780;  Com. 
Storekeeper  Moore,  §  396. 

(6)  This  includes  not  only  provost 
marshals,  keepers  of  prisons,  £c.,  but 
also  superior  and  other  officers,  and  any 
persons  ministerially  concerned,  in  the 
execution  of,  or  giving  efieet  to,  the 
sentence,  or  in  the  custody  of  the  pri- 
soner.   Lieut.  Allen,  82Dd  Segiment 
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to  actions  at  law,  in  respect  of  any  sentence,  or  of  anything 
done  in  virtue  of  or  in  pursuance  of  any  sentence :  but  re- 
stricts such  proceedings  to  the  courts  of  record  at  Westminster  and  how  the 
or  in  Dublin  or  India,  or  to  the  court  of  session  in  Scotland,  oonatraedin 
This  '^must  be  understood  not  as  applying  to  acts  in  all 
respects  regularly  done  (for  otherwise  it  would  be  useless) 
but  for  acts  honestly  though  it  may  be  erroneously  done  in 
the  discharging  of  a  duty."(7)    The  section  provides  treble  Treueoosteto 
costs  to  the  defendant,  in  case  he  obtains  a  verdict,  or  the 
pkdntifif  becomes  nonsuited,  or  suffers  any  discontinuance  of 
the  action. 

753.  The  11  &  12  Will.  3,  c.  12,  provides  that  governors  offloeware 
and  commanders  in  chief  may  be  prosecuted  and  punished  proceeded 
by  the  court  of  King's  Bench,  or  by  a  special  commission  in  England  for 
England,  for  acts  of  oppression  or  crimes  committed  in  colo-  mitted  abroad 
nies  and  plantations  beyond  the  seas.    And  by  the  42  Geo.  3,  of  their  ofBc«. 
c.  85,  it  is  enacted,  that  if  any  person  whatever,  employed 
in  the  service  of  His  Majesty,  in  any  civil  or  military  station, 
office,  or  capacity  whatever,  shall  commit  any  crime  or  offence 
in  the  execution,  or  under  colour,  or  in  the  exercise,  of  his 
office,  he  may  be  tried  for  it  in  England  in  the  court  of  ICing's 
Bench  upon  an  indictment,  or  upon  an  infonnation  exhibited 
by  the  attorney  general. 

(having  been  released  on  a  writ  of  It  was  for  them  tx>   say  what   the 

habeas  corpuSf  as  mentioned,  §  780),  amount  of  damages   should  be,  not 

obtained  a  verdictwith  200/.  damages  in  treating  the  case  as  one  of  an  arbi- 

the  Court  of  Common  Pleas,  on  the  trar^  outrage  on  the  liberties  of  the 

10th  July,  1861,  for  false  imprison-  subject,  and  at  the  same  time  not  re- 

ment,  against  H.B.H.  the  Duke   of  gatding  it  quite  so  lightly  as  it  had 

Cambridge,  who,  it  was  admitted,  was  been  represented  by  the  counsel  for 

answerable  for  the  act  of  the  adjutant  the    defendant. ** — 2'imeSf    March    4, 

general  who  gave  the  order  for  his  1861. 

committal.  (7)  By  Mr.  Justice  Willes.    Ka^h* 

He  had  previously  obtained  a  ver-  ley  y.  Bellf  C.P.  4  Foster  &  Finlason, 

diet  with  50/.  damages  against  the  798.    The  regulations  lay  down  that 

governor  of  the  military   prison    at  when  officers  or  soldiers  are  made  de- 

Weedon,  the  learned  judge  who  tried  fendants  in  criminal  or  civil  proceed- 

the  case  explaining  to  the  jury  in  his  ings,  the  defence  must  be  conducted  on 

charge  that  '*  The  subordinate  officers  the  sole  responsibility  of  the  defend- 

of  the  great  ministers  of  government  ant,  until  the  decision  of  the  secretary 

were  liable  to    an    action  for  their  for  war  is  given.    No  assistance  is 

wrongful  acts.    There  was,  however,  given,  nor  is  the  cost  of  the  defence 

a  great  diffisrence  in  this  from  many  reimbursed,  when  the  act  complained 

actions  of  this  kind,    in  which  the  of  was  not  one  sanctioned  by  compe- 

wrongful  imprisonment  was  under  an  tent  authority,  or  clearly  within  the 

arrest  for  some  crime  which  the  plain-  prescribed  course  of  the  defendant's 

tiff  had  not  really  committed.    Here  duty. — Q.R.(  1868)784,  amended,  Azmy 

the  plaintiff  had  been  lawfully  con-  Circular,  IstFeb.  1870. 
Ticted  and  sentenced  to  imprisonment. 
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754-  Undue  exercise  of  authority  by  regimental  or  other 
courts  martial,  apart  from  the  action  of  the  common  law 
courts,  may,  at  any  time,  be  made  the  subject  of  enquiry  by 
superior  military  authority.  Not  only  does  a  great  degree 
of  responsibility  attach  to  the  officer  who  confirms  the  sen- 
tence, but  with  a  view  to  the  prevention  of  abuse  or  irregu- 
larity, the  whole  proceedings  of  regimental  and  detachment 
courts  martial  are  required  to  be  recorded  in  the  books  of 
each  regiment,  signed  by  the  president,  and  countersigned 
as  approved  by  the  commanding  officer,  and  the  original 
proceedings  of  every  general  and  district  or  garrison  court 
martial  are  transmitted  to  the  judge  advocate  general. 

755.  A  monthly  return  of  courts  martial  is  made  up  to  the 
first  of  each  month,  containing  the  names  of  all  men  who  have 
been  tried  during  the  preceding  month,  and  is  transmitted 
to  the  general  officer  under  whose  orders  the  corps  is  serving. 
Since  1873  these  returns  have  been  retained  by  him,  and  he 
is  "  held  responsible  that  they  are  carefully  examined,  and 
any  irregularities  brought  to  the  notice  of  the  commander 
in  chief."  (8)  Previously  thev  had  been  forwarded  through 
him,  to  the  adjutant  general  of  the  forces,  and  in  the  column 
for  remarks,  the  general  officer  was  directed  (9)  to  notice  any 
irregularities  which  may  have  occurred,  and  to  state  what 
steps  he  has  taken  thereon,  and  also  to  explain  any  special 
case  in  which  he  may  have  thought  it  right  to  sanction  a  de- 
parture from  the  established  regulations.  These  returns  were 
then  rigidly  gone  through  at  the  Horse  G-uards,  and  infor- 
mality or  irregularity  was  brought  to  the  notice  of  the  parties 
concerned,  or  otherwise  redressed,  as  the  justice  of  the  case 
might  have  required. 

756.  At  the  yearly  inspection,  which  has  now  been  sub- 
stituted for  the  half-yearly  inspections,  general  officers  are 
required  to  report  in  the  established  form  of  confidential 
reports,  imder  the  head  of  coiurts  martial :  Whether  any  irre- 
gularity has  occurred  in  the  proceedings  of  courts  martial,  or 
in  the  execution  of  the  sentences  awarded  by  them  :  Whether 
the  sentences  appear  to  have  been  proportionate  to  the 
crimes.     The  inspecting  general  was  formerly  required  to 

(8)  (l.B..8.*22,p.  37.    A  recoDt  order  to  the  Under  Secretary  of  State  for 

(G.O.  7  of  1875)  directo  a  Return  of  War. 

Courts  Martial  (W.O.  Form,  80)  to  be  (9^  Circular   to   General    Officers, 

sent  on  the  first  day  of  each  quarter  4th  May,  1831. 
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report  whether  the  necessity  of  frequent  punishment  has 
been  superseded  by  wise  measures  for  the  prevention  of  crime, 
and  by  the  zeal  and  assiduity  of  the  officers  in  their  different 
stations  to  carry  them  into  effect,  and  to  maintain  the  dis- 
cipline of  the  regiment  by  kind  and  considerate  treatment  of 
the  soldiers  ;(1)  but  any  deviation  from  the  spirit  of  this  en- 
quiry, would  still  find  a  place  in  the  general  observations 
appended  to  the  report  which  '*  ought  to  give  the  result  of 
continuous  intercourse  and  observation,  and  not  to  be  con- 
fined to  an  inspection  at  any  particular  time."  (2) 

(1)  It  is  perhaps  to  be  regretted  (2)  Q.K.i9.5,p.20.  —  The  existing 
that  the  questions  reported  upon  in  the  Begulations  moreover  direct : — "  Par- 
confidential  reports  ceased  to  be  printed  ticular  attention  should  be  given  to 
in  the  Queen's  Regulations  in  1859.  the  examination  of  the  regimental  and 
They  served,  not  only  for  the  purpose  troop,  battery,  or  company  defaulter 
of  practical  instruction,  but  not  unfre-  books,  with  a  view  to  ascertain  how 
quentlyfortacitadmonition  also;— and  oflfences  are  dealt  with  in  each  corps, 
at  all  events,  they  brought  before  all  and  whether  due  discrimination  and 
ranks  the  principle  upon  which  they  jud^zment  are  evinced  in  awtirding 
were  governed  and  the  standard  at  punishment.  The  confidential  report 
which  they  were  to  aim,  and  according  should  contain  a  full  statement  of  the 
to  which  their  own  professional  cha-  result  of  the  inspecting  general's  ex- 
racter,  and  the  credit  of  the  corps  would  aminarion  of  the  defaulter  books.**— 
be  judged  in  the  service.  Q.R.iS.d,/>.36. 
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Immediate  effect  757>  Ofhcebs  and  soldiers  who  are  acquitted  are  released 

from  arrest  or  confinement  with  the  least  possible  delay  after 
the  finding  has  been  confirmed.  [§719]  Soldiers  are  settled 
with  for  their  full  pay  less  a  fixed  reduction  of  sixpence  a  day 
for  subsistence  during  confinement.  (1) 

758.  Capital  and  corporal  pimishments  are  carried  into 
execution  in  the  presence  of  the  division,  brigade,  garrison, 
or  regiment,  or  of  the  gliards  and  picquets  of  the  several 
regiments  in  camp  or  garrison,  as  the  nature  of  the  court 
martial  and  of  the  charge,  and  as  the  convenience  of  the 
service  may  dictate.  (2) 

759.  In  cases  of  capital  punishment  by  shooting,  great 
ceremony  is  ordinarily  observed ;  an  execution  party,  consist- 
ing of  ten  or  twelve  men,  commanded  by  a  sergeant,  is  usually 
ordered  from  the  prisoner's  regiment,  (3)  and  placed  under 
the  orders  of  the  provost  marshal.  (4)  The  troops  to  witness 


Incaaeof 
capital  pun- 
ishment by 
shooting. 


(1)  R.W.686. 

(2)  Mitigated  Bontences  of  corporal 
punishment  ore  an  exception.  See  §  7  69. 

(3)  Pardoned  delinquents  or  other 
defaulters  were  formerly  ordered  to 
form  the  execution  party,  but  the 
better  practice  of  late  yearn  has  been 
to  detail  it  from  the  roster.  Consider- 
ation for  the  feelings  of  the  men  who 
are  told  off  for  this  duty  has  led  to  the 
practice  of  their  arms  being  loaded  for 
them  under  the  direction  of  the  pro- 
vost marshal,  with  the  intention  that 
he  may  see  that  at  least  one  blank 
cartridge  is  used,  and  that  the  arms 
are  returned  indiscriminately  to  the 
party. 

The  firing  party  (les  tireurs)  in  the 
French  army  consists  of  the  four  ser- 
geants, the  four  corporaU,  and  the  four 
privates  next  for  duty,  and  the  execa- 


tion  takes  place  in  presence  of  the 
corps  to  wluch  the  offender  belongs, 
formed  in  line,  and  wiihuut  their  arms. 
— Code  pSnal  milUaire,  section  iv., 
articles  2,  4. 

(4)  Warrants  to  general  officers, 
enabling  them  to  cany  the  sentence 
into  execution,  also  authorize  them  "to 
appoint  a  provost  marshal,  to  use  and 
exercise  that  office  as  it  is  usually 
practised  in  the  law  martiaL" — §  1256, 
1262,  1267. 

The  article  of  war,  "The  prorost 
marshal  shall  have  a  warrant  to  be 
done  according  to  the  sentence,"  has 
been  omitted  for  a  long  series  of 
years ;  but  the  practice  has  sunriyed 
of  issuing  a  warrant  to  the  provost 
marshal  for  the  due  enforcement  of  a 
capital  sentence. 
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the  execution  are  formed  on  three  sides  of  a  square,  the  capital 
infantry  resting  on  their  arms  reversed,  and  the  cavalry  dis-  '^'^" 
mounted,  the  prisoner,  his  irons,  if  any,  haviog  been  knocked 
off,  and  his  arms  having  been  fastened  behind  his  back  above 
his  elbows,  and  escorted  by  a  detachment,  is  brought  on  the 
ground.  The  provost  marshal  heads  the  procession,  followed 
by  the  band  of  the  prisoner's  regiment,  drums  muffled,  play- 
ing the  "dead  march;"  the  execution  party  comes  next ;  then 
four  men,  bearing  on  their  shoulders  the  coffin ;  the  prisoner, 
usually  attended  by  a  chaplain,  or  by  a  minister  of  his  own  byahooung; 
persuasion,  then  follows ;  the  escort  last  bring  up  the  rear. 
The  procession  passes  along  the  front  of  the  three  faces  of  the 
square,  from  left  to  right ;  brigades  or  regiments  being  in 
line,  or  in  contiguous  columns,  as  their  numbers  and  the 
nature  of  the  ground  may  dictate.  As  the  procession  reaches 
the  flank  of  each  regiment,  the  band  of  that  regiment  plays 
the ''  dead  march  "  till  the  procession  has  cleared  its  front.  On 
reaching  the  right  flank  of  the  square  the  music  ceases  ;  the 
prisoner  is  placed  on  the  open  face  at  the  fatal  spot  marked 
by  the  coffin.  The  charge,  finding,  and  sentence  of  the  court, 
and  the  warrant  or  order  for  execution  are  read  aloud ;  the 
chaplain,  having  engaged  in  prayer  with  the  condemned, 
withdraws.  The  prisoner's  eyes  are  then  bandaged  or  covered, 
and  the  execution  party  moves  up  to  within  six  or  eight 
paces  from  the  prisoner,  and  receives  the  word  from  the  pro- 
vost marshaL  If  its  fire  should  not  prove  instantaneously 
effectual,  it  is  said  to  be  the  duty  of  the  provost  marshal  to 
complete  the  sentence  of  the  court  with  his  pistol.  Ordinarily 
the  fire  of  a  file  or  two  is  kept  in  reserve  for  this  painful 
occurrence.  After  the  execution  the  troops  usually  move 
past  the  body  in  slow  time,  and  are  then  marched  to  their 
private  parades  without  music. 

760.  Death,  by  hanging,  is  executed  with  less  ceremony ;  Cftpitai  pun- 
the  troops  witnessing  the  execution  being  formed  in  square  hanging. 
on  the  gallows  as  a  centre  ;  the  charge,  sentence,  and  warrant 

are  read,  and  an  executioner,  under  the  direction  of  the 
provost  marshal,  performs  his  office.  The  troops  are  then 
marched  off  the  groimd,  the  provost  marshal  and  the  escort 
remaining  till  the  body  is  cut  down. 

761.  "The  usual  mannet"  of  inflicting  corporal  pimish- 
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^nSh^ent        inent5(5)  is  as  follows:  the  brigade,  garrison,  regiment,  or 
infliction  of;        detachment,  being  under  arms,  is  formed  in  some  retired 

place,  in  the  ditch  of  an  outwork  of  a  fortified  place  or  fort, 
or  a  riding  house  to  receive  the  prisoner,  who  is  brought  by 
an  escort  to  the  centre ;  the  commanding  officer,  or  the 
brigade  major,  the  town  major,  or  adjutant,  as  the  case  may 
be,  proceeds  to  read  aloud  the  charge,  sometimes  the  pro- 
ceedings, but  invariably  the  sentence  of  the  court  and  the 
approval;  the  prisoner  being  uncovered,  and  advanced  a 
pace  or  two  in  front  of  the  escort.  The  culprit  is  then  di- 
rected to  strip  to  the  waist,  and  is  tied  to  a  "  triangle,"  or 
three  legs  or  poles,  connected  by  a  bolt  at  top,  and  separated 
about  four  feet  at  bottom  ;  to  two  of  its  legs  a  bar  is  affixed ; 
so  that  the  prisoner's  chest  may  rest  against  it,  his  ankles 
being  tied  or  buckled  to  the  legs.  Halberds  were  sometimes 
rigged  out  for  the  purpose,  whence  originated  the  common 
saying,  "  bringing  a  man  to  the  halberds,"  for  bringing  him 
to  corporal  punishment ;  at  other  times  the  prisoner  is  lashed 
to  a  gun-wheel,  and  receives  on  his  bare  shoulders  twenty- 
five  lashes,  from  the  drummers  of  infentry,  or  the  trumpeters 
and  shoeing  smiths  of  cavalry,  in  succession,  till  the  punish- 
ment, in  no  case  exceeding  fifty  lashes,  is  completed,  or  in- 
terrupted by  order  of  the  commanding  officer ;  the  drum  or 
trumpet  major  counts  each  lash,  or  rather  directs  it,  the  lash 
not  being  inflicted  till  it  is  numbered  ;  between  each,  a  pause 
equal  to  three  paces  in  slow  time  takes  place,  which  is  marked 
by  the  time  taken  to  circle  the   cat   roimd  the   head,  or 

(5)  **  Corporal  pnnishment  **  is  now  stiU  to  be  obsen'ed  in  the  articles  of 
used  in  the  mutiny  act  and  articles  of  war  of  the  first  few  years  of  the  pre- 
war exclusively  of  the  punishment  of  sent  century : — **  the  penalty  if  a  sol- 
flogging.  In  the  earlier  mutiny  acts  dier  sell  or  spoil  his  arms,  &c./*  under 
and  articles  of  war  it  was  properly  the  Srd  Art.,  xii  Sec,  being  to 
used  for  death  and  other  punishments,  "  undergo  weekly  stoppages  of  his 
(among  which  was  imprisonment,)  to  pay,  and  besides  suffer  imprisonment 
which  an  offender  was  subjected  in  his  or  other  corporal  punishment"  at  the 
person,  as  distinguished  from  his  purse,  discretion  of  the  court  martial. 
A  trace  of  the  now  obsolete  usage  was 


Note. — Although  corporal  punishment  has  ceased  to  be 
awarded  by  courts  martial,  the  paragraphs  referring  to  it 
have  been  retained  from  former  editions  of  this  work,  as  it 
may  still  be  resorted  to  in  the  exceptional  circumstances 
defined  by  the  law.  [§119] 
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formerly,  in  some  cases,  by  taps  of  the  drum.  A  com-  corpomi 
manding  officer  is  not  justified  in  prolonging  the  infliction 
beyond  the  usual  time;  and  charges  have  been  grounded  prolonging 
upon  the  non-observance  of  such  caution.  (6)  No  punish-  jufltwabie. 
ment  is  to  be  inflicted  but  in  the  presence  of  a  medical 
officer,  whose  duty  it  is  to  ascertain  that  the  prisoner  is  in 
every  respect  capable  of  bearing  the  punishment.  (7)  Should 
any  symptoms  indicate  the  propriety  of  stopping  the  infliction, 
it  is  the  duty  of  the  medical  officer  to  report  to  the  senior 
officer  on  the  parade,  who  directs  accordingly.  The  cat-o'- 
nine  tails  consists  of  a  drum  stick,  or  handle  of  wood  of  the 
like  length,  having  fixed  to  it  nine  ends  of  common  whipcord  ; 
a  larger  description  of  cord,  or  the  substitution  of  a  rope,  (8) 
could  not  be  justified ;  each  end  is  about  sixteen  inches  long, 
and  knotted  with  three  knots,  one  being  near  the  end  :  the 
drum-major  sees  that  the  ends  are  not  entangled  during  the 
infliction,  so  as  to  produce  a  more  serious  blow  than  was 
intended,  but  that  they  are  disengaged  from  time  to  time, 
and,  if  necessary,  washed  in  water. 

762.  A  previous  preparation  of  cats,  by  steeping  them  in  order  on 
brine  and  washing  them  in  salt  and  water  during  the  punish-  infliction  of. 
ment,  has  been  made  the  subject  of  a  charge  against  a  com- 
manding officer ;  and  although  the  officer  referred  to  (Lieut. 
Colonel  Bayly,  98th  Eegiment)  was  acquitted  "  of  all  know- 
ledge of,  or  participation  in,  the  cruel  and  imprecedented 
practices  of  steeping  the  cats  in  brine,  and  of  washing  them 
with  salt  and  water  during  the  infliction  of  the  punish- 
ments ; "  yet  His  Majesty  was  pleased  to  command  that  "  the 
admonition "(1)  to  which  he  had  "been  sentenced  by  the 
court,  should  be  communicated  to  that  officer,  accompanied 
by  the  expression  of  His  Majesty's  regret  and  displeasure, 
that  punishments  deemed  necessary  in  their  nature  to  the 
maintenance  of  discipline,  <and  legally  authorized,  should 
have  been  inflicted  in  any  corps  in  so  cruel  and  unprecedented 
a  manner  as  the  evidence  on  the  face  of  the  proceedings 
clearly  establishes  to  have  been  the  case  in  this  instance,  and 
that  so  unquestionable  a  proof  should  have  been  afibrded  of 
neglect  of  duty  on  the  part  of  an  officer  in  command  of  any 
regiment  or  detachment  of  His  Majesty's  troops,  as  is  too 

(6)  G.O.450.  (7)  Q.R.(  1868)779. 

(8)  ^E^caseof  Governor  Wall,  §1109n.  (1)  0.0.511. 
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clearly  chargeable  upon  Lieut.  Colonel  Bayly,  and  as  is 
justly  so  held  by  the  court,  when  an  occurrence  so  prejudicial 
to  military  discipline,  and  tending  so  manifestly  to  bring 
the  army  into  disrepute,  could  have  been  preconcerted  with- 
out his  knowledge,  and  afterwards  take  place  without  his 
notice,  in  the  depot  under  his  immediate  command." 

763.  The  commanding  oflScer  is  in  all  cases  responsible 
that  the  punishment  is  inflicted  according  to  the  custom  of 
the  service.  His  late  Majesty  declared  upon  the  occasion  of 
the  irregularity  above  referred  to,  "  that  whatever  may  be 
the  opinion  or  sentence  of  a  general  court  martial,  His  Majesty 
will  continue  to  require  that  officers  will  be  held  responsible 
for  what  passes  in  regiments  under  their  command."  The 
order  making  known  His  Majesty's  sentiments  on  the  subject, 
also  contains  the  following  passage  :  "  It  matters  not  whether 
such  irregularities  proceed  from  design,  inattention,  or  ig- 
norance, on  the  part  of  the  commanding  officer.  Whatever 
may  be  the  cause,  it  is  equally  clear,  that  the  officer  who  may 
either  authorize  or  allow  such  acts,  or  during  whose  command 
such  acts  may  take  place,  is  in  no  way  fit  to  be  entrusted 
with  the  charge  of  a  body  of  troops  ;  and  it  is,  therefore,  the 
imperative  duty  of  the  general  commanding  in  chief,  when- 
ever such  a  case  is  brought  forward,  to  make  a  special  report 
of  it  for  the  serious  consideration  of  His  Majesty."  (2) 

764.  Although  many  years  ago  right  and  left-handed 
drummers  were  sometimes  employed  indifferently,  yet  it  is 
obvious  that  this  must  have  occasioned  a  vast  increase  in  the 
degree  of  pain  beyond  that  produced  by  punishing  with 
right-handed  drunmiers  alone.  It  would  therefore  not  be 
acting  up  to  the  letter  of  a  sentence,  which  prescribes  corporal 
pimishment  in  the  usual  manner,  to  adopt  a  mode  of  inflic- 
tion which  greatly  enhances  the  suffering,  and  which  was  at 
no  time  unifonnly  and  invariably  practised.  (3) 


(2)  a.o.6ir. 

(3)  These  observations,  and  those 
which  were  offered  in  former  editions 
as  to  flogging  on  the  breech,  are 
hjippily  obsolete,  and  may  by  some  be 
deemed  trifling ;  but  the  subject  of 
them  was  one  of  great  consequence  to 
those  soldiers  who  were  exposed  to 
corporal  punishment.  The  lamented 
author  of  this  work  felt  Tery  strongly 


that  they  were  also  connected  with  the 
best  interests  of  the  service,  if  he 
judged  rightly  of  the  feeling  of  the  sol- 
diers (which  no  one  who  knows  sol- 
diers, can  doubt)  on  witnessing  the 
modes  of  punishment  upon  which  he 
animadverted,  and  which,  though  at 
one  time  justified,  or  rather  palliated, 
by  custom,  were  never  frequent.-* 
Editor,  1862.     See  note,  page  316. 
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765.  The  practice   of  completing  an    awarded  corporal  ck>rporai 
punishment  at  a  time  subsequent  to  the  first  infliction,  if  the  ^ilS"*^'**' 
culprit  wa«  unequal  to  beaTl^e  whole  at  once,  in  the  judg-  ££"">' 
ment  of  the  medical  officer  in  attendance,  had  been  for  many  SS^^^e^wn. 
years  discontinued,  but  was  first  forbidden  by  the  regulations  *«noemegai. 
in  1837.(1) 

y66.  The  attention  of  the  general  commanding  in  chief  Military  pnn. 
having  been  called  to  the  punishment  of  a  soldier  of  the  11th  t^tel^drcted 
Hussars  on  a  Sunday,  his  lordship  remarked  that  it  was  well  ^  ^^'^^y** 
known  that  it  is  not  the  practice  of  this  country  to  carry  the 
penal  sentences  of  the  law  into  execution  on  that  day ;  neither 
was  it  the  practice  of  the  army  whether  employed  abroad  or 
at  home  ;  and  Lord  Hill  desired  it  to  be  clearly  understood 
that  the  sentences  of  military  courts  are  not  to  be  carried 
into  execution  on  Sundays,  excepting  in  cases  of  evident  except  in 
necessity,  the  nature  of  which  it  could  not  be  requisite  for  2622^'/.^*^°*** 
him  to  define.  (2) 

y6j^.  The  sentence  of  corporal  punishment,  upon  a  prisoner,  prisonera 
under  such  sentence  for  any  offence,  who  may  effect  his  escape 
before  it  has  been  carried  into  effect,  is  be  inflicted  upon  his 
apprehension,  and  before  putting  him  on  his  trial  for  breaking 
from  confinement,  desertion,  or  other  subsequent  offence,  as 
the  case  may  be,  it  being  apparent  that  the  non-infliction 
of  corporal  punishment,  in  such  circumstances,  might  have  under  nnitence 
a  tendency  to  encourage  attempts  to  escape  by  offenders  subi^  to?on"^* 
under  such  sentence.  (3)  retam, 

768.  The  strictest  attention  is  enjoined  to  the  precaution-  cautions  before 
ary  measures  to  be  taken  in  all  cases  to  ascertain  the  state  So5,°^  ^^ 
of  the  prisoner's  health  before  any  infliction   of  corporal 
punishment,  the  superior  or  commanding  officer  being  ordered 

to  require  the  medical  officers  to  make  the  most  minute 
inspection  of  every  soldier  under  sentence  of  corporal  pimish- 
ment,  whether  it  be  awarded  by  general,  district  or  garrison, 
regimental  or  detachment  court  martial,  before  he  gives 
orders  that  the  sentence  be  carried  into  execution.  (4) 

769.  The  power  of  the  confirming  authority  to  commute  Mitigated 
or  mitigate  corporal  punishment  to  imprisonment  has  been  romrnitment. 

(1)  Q.R(1 868)780.  given  on  a  reference  to  the  highest 

(2)  G.O.ddd,    22nd    April,     1841.    authority  in  the  year  1844. 
aR.(1868)778.  (4)  Circular.    Horse  Guards,  10th 

(8)  An  answer  to  this  effect  was    August,  1846. 
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before  noticed.  [§  733,  740]  When  prisoners  are  to  undergo 
a  mitigated  sentence  of  corporal  punishment  within  the 
prison,  the  commitment  must  contain  a  special  order  for 
such  punishment  with  a  certified  extract  of  the  sentence  of 
the  court.  (5)  Corporal  punishment  in  a  military  prison  is 
administered  according  to  the  usual  practice  of  the  service.  (6) 
The  infliction  of  such  mitigated  punishment,  in  no  case  ex- 
ceeding twenty-five  lashes,  must  be  attended  by  a  visitor,  the 
governor,  and  medical  officer  (whose  instructions  thereon, 
for  preventing  injury  to  health  are  to  be  obeyed);  (7)  but 
warders  and  prisoners  are  not  required  to  be  present,  unless 
deemed  specially  expedient.  (8) 

770.  In  cases  of  penal  servitude  and  imprisonment,  the 
charges,  finding,  and  sentence  are  read  on  parade,  the  offender 
under  escort  and  uncovered.  The  mutiny  act  {sec.  18  &  19) 
points  out  the  steps  necessary  to  be  adopted  when  it  is  in- 
tended that  any  sentence  of  penal  servitude  shall  be  carried 
into  execution  for  the  term  of  the  sentence,  or  for  any  shorter 
term  ;  or  when,  by  Her  Majesty's  gracious  order,  or  in  any 
place  out  of  the  United  Kingdom  or  the  British  Isles,  by  the 
order  of  the  officer  commanding  in  chief  the  forces  there 
serving,  a  sentence  of  death  has  been  commuted  [§737]  to 
penal  servitude.  In  the  United  Kingdom  a  notification 
is  made  in  writing  by  the  officer  commanding  in  chief,  or 
the  adjutant  general,  or  the  secretary  of  state  for  war,  to  any 
judije  of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer, 
in  England  or  Ireland,  who  is  thereupon  required  to  make 
an  order  for  the  penal  servitude  of  the  offender.  In  Her 
Majesty's  foreign  dominions,  or  elsewhere  beyond  sea, 
a  similar  notification  is  made  by  the  officer  commanding 
the  forces  at  the  presidency  or  station  where  the  ofiTender 
may  come  or  be,  or  in  his  absence  by  the  adjutant  general 
for  the  time  being,  to  some  judge  of  one  of  the  chief  civil 
courts  in  India,  or  the  chief  justice,  or  some  other  judge, 
as  the  case  may  be,  in  any  other  part  of  Her  Majesty's  foreign 
dominions,  who  makes  order  for  the  penal  servitude  or  in- 
termediate custody  of  the  offender,  which  order  being  duly 
notified  to  the  governor  of  the  presidency  or  colony,  he  is 
required  to  cause  such  offender  to  be  removed  or  sent  to 


(5)  Q.R.(1 868)778.    M.P.R.153. 

(6)  M.P.R.13. 


(7)  M.P.R.117. 

(8)  M.P.R.16. 
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some  other  colony  or  place,  (1)  or  to  undergo  his  sentence 
within  the  presidency  or  colony  where  the  offender  was  so 
sentenced,  or  where  he  may  come  or  be  in  obedience  to  the 
directions  for  the  removal  and  treatment  of  convicts  from 
time  to  time  transmitted  from  Her  Majesty  through  a  secre- 
tary of  state.  Out  of  Her  Majesty's  dominions,  (2)  the  officer  oat  of  the 
commanding  is  empowered  to  make  an  order  in  writing  for  dStong. 
the  penal  servitude,  or  intermediate  custody  of  an  offender, 
as  if  he  had  been  sentenced  to  be  imprisoned  with  hard  la- 
bour during  the  term  of  his  penal  servitude  by  the  judgment 
of  a  court  of  competent  jmisdiction  in  the  place  where  he 
may  be  ordered  to  be  kept  in  such  intermediate  custody,  or 
in  the  place  to  which  he  may  be  removed  for  the  purpose 
of  undergoing  his  sentence  of  penal  servitude. 

771.  By  an  addition  to  the  mutiny  act  in  1866  it  was  whonthe 
provided  (jseo.  19)  that,  if  any  prisoner  be  brought  to  any  place  judge  SvJcate 
in  the  United  Kingdom,  to  undergo  any  sentence  of  penal  ST^uS^or 

.,j         ■i_*i_'i^r  J  I'l  t  , '    t    ^  home  if  the 

servitude  which  has  been  passed  upon  him  by  a  court  martial  preacrib^i  onier 
held  elsewhere,  and  the  judge's  or  officer's  order  shall  not  be  oonSng. 
forthcoming,  and  the  judge  advocate  general  shall  certify 
that  it  appears  from  the  original  proceedings  of  the  court 
martial  whereby  the  prisoner  was  tried  that  he  has  been  duly 
sentenced  to  penal  servitude,  and  that  for  anything  that 
appears  to  the  contrary  thereon  such  sentence  is  still  in  force 
against  the  said  prisoner,  then  it  shall  be  lawful  for  a  secre- 
tary of  state  to  direct  the  prisoner  to  be  at  once  removed  to 
a  convict  prison*  (2) 

yy2.  The  term  of  penal  servitude  commences  on  the  day  commencement 
when  the  original  sentence  and  proceedings  are  signed  by  ^'  *^™' 
the  president,  except  in  those  cases  where  the  court  [§667] 
or  the  confirming  authority  in  the  case  of  a  commuted  sen* 

tence,  [§741]  awards  penal  servitude  to  commence  at  the 

« 

( 1 )  "  Much  inconvenience  and  delay  prisonen.*' —  Circ,  Mem,  Horse  Guards, 

having  been  caused  by  military  con-  12th  June,  1861.     See  §771. 
ricts  arriying  from  abroad  unaccom-        The   Ck>lonial  Regulations  insert  a 

panied  by  the  required  legal  order  for  form  of  order  approved  by  the   law 

their  commitment,  His  Koyal  Highness  officers  of  the  crown,  as  revised  in  1873, 

the  general  commanding  in  chief  de-  subject  to  adaptation  to  the  provisions 

sires  that,  whenever  soldiers  are  sent  of  the  mutiny  act  in  force  (C.S,t  Ap- 

home  for  the  purpose  of  undergoing  pendix.  No.  19),  and  direct  that  the 

penal  servitude,  officers  commanding  order  is  to  be  sent  to  England  with  the 

will  be  very  particular  in  ascertaining  prisoner,  and  a  duplicate,  by  the  first 

that  the  judge's  order  of  committal  is  opportunity. — See  C,R.  418,  419,  420« 
given  to  the  officer  in  charge  of  such        (2)  M.A.19.    Q,KS.l7,p.ll06, 
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§773 


EXECUTION  OF  SENTENCE. 


OfAcera  there- 
upon oease  to 
belong  to  the 
sexrice ;  soldiera 
are  specially 
dealt  with. 


lUFRISOXUENT, 


plaoeof;  fixed, 
by  general 
commanding 
in  chief,  or 

by  superior  and 

commanding 

ofBcers, 


tirho  select  It 
according  to 
instruct  ions 
from  superior 
authority. 


Incorrigible 
offenders  to  be 
committed 
to  common 
gaols. 


expiration  of  a  previous  sentence  of  penal  servitude  or  im- 
prisonment. The  convict  continues  in  military  custody  until 
the  order  is  received. 

773.  Officers  cease  to  belong  to  the  service  upon  the  con- 
firmation of  a  sentence  of  penal  servitude.  (3)  Soldiers  sen- 
tenced to  penal  servitude  may  be  discharged  forthwith  by 
order  of  our  commander  in  chief ;  and  it  is  provided  by  the 
articles  of  war  that  such  discharge  shall  not  affect  the  execu- 
tion of  his  sentence.  (4) 

774.  Sentences  of  imprisonment,  as  has  been  already  men- 
tioned, [§770]  are  read  on  parade,  and  the  prisoner  is  forth- 
with removed  under  escort  to  undergo  the  sentence.  Courts 
martial  have  not  noticed  the  place  of  imprisonment  in  their 
sentence,  since  the  year  1844,  which  is  appointed  by  the 
general  commanding  in  chief,  the  adjutant  general,  the  con- 
firming officer,  or  by  the  officer  commanding  the  regiment 
or  corps  to  which  the  offender  belongs  or  is  attached.  The 
order  must  specify  the  offence  of  which  he  shall  have  been 
convicted,  and  the  sentence  of  the  court,  in  addition  to  the 
period  of  imprisonment  which  he  is  to  undergo,  and  the  day 
and  hour  of  the  day  on  which  he  is  to  be  released.  The  term, 
except  when  in  addition  to  a  previous  sentence,  commences 
on  the  day  on  which  the  original  proceedings  are  signed  by 
the  president.  (5) 

775.  The  officers  authorized  to  appoint  the  place  of  im- 
prisonment have  thus  the  power  in  all  cases  of  selecting  the 
place,  whether  a  civil  gaol  or  a  military  prison,  in  which  the 
offender  is  to  be  confined.  General  and  other  officers  are 
to  be  guided  in  the  selection  of  the  prison  by  such  instruc- 
tions as  they  may,  from  time  to  time,  receive  from  superior 
authority.  (6) 

776.  All  soldiers,  who,  in  addition  to  an  award  of  impri- 
sonment, may  have  been  recommended  by  courts  martial  for 
discharge  with  ignominy,  or  whose  discharges  may  have  been 
sanctioned  on  the  grounds,  of  continued  and  incorrigible  mis- 
conduct, are  to  be  committed  to  civil  prisons.  (7) 

(3)  A.W.20.    A  provision  to  this  Her  Majesty  had  declared  bhe  had  no 

effect    was    inserted   in  the  mutiny  further  occasion  for  his  services, 

act  of  1844.    The  previous  year  had  (4)  A.W.23.    See  Q.R.iSf.20,p.66-S, 

presented  the  painful  spectacle  of  an  and  §  793-4. 

offender,  upon  whom  the  sentence  of  (5)  M.A.30.     &tf  A.W.139. 

transportation  for  embezzlement  had  (6)  Circular.      War    Office,     18th 

heen  confirmed  by  the  commander  in  April,  1844. 

chief  in  India,  being  necessarily  borne  (7)  Q.R.iS.6,p.79.  M.P.R150. 
on  the  muster  rolls  as  an  officer,  until 
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TTJ.  At  those  stations  where  garrison  or  barrack  cells,  of  Provost  oeiia 

ftVAilftblc  for 

approved  construction,  have  been  erected,  and  duly  certified  periods  of 

as  fit  for  the  confinement  of  prisoners,  they  are  available  for  not  ezoeedinK* 

carrying  into  eflfeefe  sentences  of  imprisonment  for  forty-two  °  ^  ^^  *^' 
days,  being  the  most  extended  period,  for  which  imprisonment 
can  be  awarded  by  a  regimental  court  martial.  (8) 

Ty%.  In  other  cases,  prisoners  are  to  be  committed  to  one  Thesytcmof 

of  the  military  prisons  which  have  now  been  in  operation  for  and  military 

*  prisons 

many  years,  and  have  caused  a  very  great  and  nK>st  beneficial 
decrease  in  the  number  of  cases,  where  it  is  necessary  to  have 
recourse  to  common  gaols, — an  expedient,  as  observed  by 
Lord  Hill  (9)  in  1830,  which  all  oflScers  concur  in  consider-  prevents  the 

^    '  nec«wlty 

ine:  objectionable,  "  and  which  it  would  be  very  desirable  to  »'  ^^^^% 

°        •'  '  •'  recourse  to 

reserve,  if  practicable,  for  crimes  of  a  disgraceful  nature."        c^^ii  ff«>i«- 

779.  A  form  of  commitment,  according  as  the  prisoner  may  in  the  esta- 

t  ..  .1..  J I  yy  *  -  .  blishecl  form  of 

be  sent  to  a  military  or  other  public  prison  or  to  garnson  or  commitment. 
barrack  cells,  is  established  by  authority.  (1)     In  calculating  Periods  of 
the  period  of  imprisonment,  the  day  on  which  the  sentence  h'oS"cTicuiated. 
commences,  and  that  on  which  the  prisoner  is  to  be  released, 
are  both  to  be  counted.  (2) 

780.  The  mutiny  act  had  for  a  series  of  years  provided  Removal  of 

.  ^  i  prisonfrs  in 

for  the  removal  in  military  custody  of  prisoners  underffoingf  military  cmtody, 

t,  ^  00    andchanfre 

imprisonment  under  sentence  of  court  martial,  upon  the  order,  fj,  pJ,^*^^!'- 
of  either  the  officer  commanding  the  district,  or  garrison,  or 
of  the  confirming  authority,  but  attention  having  been  drawn 
to  a  failure  in  these  provisions  by  the  case  of  Lieutenant 
Allen,  (3)  the  judge  advocate  general,  in  conjunction  with 

(8)  Q.R.  5.6,|?.91.  to  Milbank,  the  military  prfson at  Weo- 

(9)  Circular,  24th  Juno,  1830.  don.  Newgate,  and  tbeQueea's  f*ri8on. 

(1)  Q.R.  iS.6,jp.87.  W»0.  Form  219.  Aftei;  having  been  imprisoned  in 
M.P.R.ld2.  this  hist  prison  for  four  months,  he 

(2)  Q.R.5.6,p.88.  applied  to  the  Court  of  Queen's  Bench 

(3)  Lieutenant  W.  H.  C.  Allen,  sitting  in  hanco^  for  a  writ  of  habeas 
82nd  Regiment,  was  tried  by  a  general  corpus,  upon  the  ground  that  he  was 
court  martial  at  Shahjehanpore,  on  detained  in  illegiil  custody,  and  that 
the  13th  February,  1859,  for  the  mur-  the  authorities  had  acted  under  the 
der  of  his  native  servant,  and,  having  impre&siun  that  they  had  power  to 
been  convicted  of  manslaughter,  was  deal  with  his  case  under  tJxe  sections 
sentenced  to  four  years*  imprisonment  of  the  mutiny  act  which  applied  10 
without  hard  labour.  penal  servitude. 

General  Lord  Clyde  confirmed  the  Lord  Chief  Justice   Cockbura,   on 

sentence,  and  ordered  him  to  be  im-  the  24th  Nov.  1860,  pronounced  the 

prisoned  in  the  fort  at  Agra  ;  and,  on  final  decision  of  the  court  in  favour  of 

the   29th   November,     1859,   gave    a  the  application,  observing   that   "  It 

written  order  for  his  removal  in  mili-  was  not  necessiiry  to  determine  whe- 

tary  custody  to  England,  there  to  un-  ther  the  41st  section  of  the  mutiny 

dergo  the  remainder  of  his  sentence.  On  act  gave  power  to  remove  the  prisoner ; 

arrival,  he  was  successively  committed  for,  even  if  it  did,  the  provisions  of 

T  2 


imprisonment, 
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§78i 


EXECUTION  OF  SENTENCR 


Removal  of 
prisoners, 


from  civil 
prisons  In  the 
I'niUxl 
Kingdom, 


in  the  colonies 


In  India ; 


the  war  department,  introduced  an  alteration  into  the  mirtiny 
act  of  1861  with  the  intention  of  providing  against  tlie  re- 
currence of  a  similar  state  of  things.  (4) 

781.  This  may  serve  to  show  the  very  great  necessity  of 
adhering  to  the  very  letter  of  the  statute,  (5)  which,  as  now 
modified,  enacts  that  in  the  case  of  a  prisoner  undergoing 
imprisonment  under  the  sentence  of  a  court  martial  in  any 
public  prison,  other  than  the  military  prisons,  in  any  part  of 
the  United  Kingdom,  the  general  commanding  in  chief,  or 
the  adjutant  general,  or  the  oflScer  who  confirmed  the  pro- 
ceedings of  the  court,  or  tlie  officer  conunaoiding  the  district 
or  garrison  in  which  such  prisoner  may  T>e,  may  give,  as 
often  as  occasion  may  arise,  an  order  in  'writing  directing 
that  the  prisoner  be  discharged,  or  be  delivered  over  to 
military  custody,  whether  for  the  purpose  of  being  removed 
to  some  other  prison  or  place  in  the  United  KingdoTn,  or  of 
being  brought  before  a  court  martial  either  as  a  witness  or 
for  trial ; — and  in  the  ease  of  a  prisoner  undergoing  impri- 
sonment or  penal  servitude  under  the  «entence  of  a  court 
martial  in  any  public  prison  other  than  a  military  prison  in 
any  part  of  Her  Majesty's  dominions  other  than  the  United 
Kingdom^  the  general  commanding  in  chief  or  the  adjutant 
general  of  Her  Majesty's  forces  in  the  case  of  any  such  pri- 
soner, and  the  eonunander  in  chief  in  India  in  the  case  of 


tjbe  acC  had  not  been  complied  with, 
and  no  legal  warrant  could  be  pro- 
duced by  virtue  of  which  the  keeper 
of  the  Queen's  Prison  could  detain 
ILieutenant  Allen  in  custody.  His 
lordship  referred  to  the  40th  section, 
which  gave  power  to  the  commanding 
officer  of  a  regiment  in  any  part  of 
Her  Majesty's  dominions  to  make  an 
order  in  wiiting  upon  the  governor  of 
any  prison  to  receire  a  prisoner,  and 
to  the  4l8t  section,  which  gave  power 
to  the  commanding  officer  of  the  dis- 
trict to  make  an  order  in  writing  di- 
recting a  prisoner  to  be  removed  to 
flome  other  prison  or  place-;  and  his 
lordship  observed  that  there  was  bo 
order  in  writing,  under  either  of  those 
sections,  under  which  the  keeper  of 
the  Queen's  Prison  could  detain  Lieu- 
tenant Allen.  All  that  appeared  was, 
that  Lord  Clyde,  the  commanding  offi- 
cer of  the  district,  had  directed  an 
order  to  be  issued  to  the  governor  of 
Agra  for  Lieutenant  Allen's  removal 
to  Calcutta,  to  be  sent  to  this  country 
to  undeigo  the  remainder  of  his  sen- 


tence ;  but  it  <Iid  not  appear  that  either 
the  officer  commanding  the  regiment 
or  Lord  Clyde  had  made  any  order 
upon  the  keeper  of  the  Queen's  Prison 
to  receive  Lieutenant  Allen.  ^  The  de- 
ficiency was  attempted  to  be'  made  up 
by  an  order  under  the  hand  of  the 
adjutant  general  representing  the  com- 
mander in  chief,  and  stating  that 
Lieutenant  Allen  had  been  convicted 
by  a  court  martial  in  India.  That» 
however,  was  not  a  legal  warrant,  and, 
under  the  circumstances,  the  court  was 
constrained,  though  unwillingly,  to 
discharge  the  prisoner." 

Subsequently  to  his  release,  Lieut. 
Allen  entered  ten  actions  agriinst  the 
authorities  concerned  in  his  illegal  de- 
tention, and,  as  already  mentioned, 
[§  752]  obtained  damages  in  the  two 
that  were  tried. 

(4)  Mr.  Headlam,  House  of  Com- 
mons, 19th  July,  1861.  3  Hansard 
dxiv.,  1246. 

(6)  M.A.31.  (Mutiny  Act,  1859, 
Section  41.) 
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any  prisoner  bo  confined  in  any  part  of  Her  Majesty's  Indian  imprisonment. 
dominions,  and  the  general  commanding  in  chief  in  any  pre-  itemoyai  of 

.«  tTj^'j^i  o  •  XI  •  n        t     priflonen  from 

sidency  m  India  m  the  case  of  a  prisoner  so  therein  confined,  dvii  prisons. 
and  the  oflBcer  commanding  in  chief  or  the  ofl&cer  who  con- 
firmed the  proceedings  of  the  court  at  any  foreign  station  in 
the  case  of  a  prisoner  so  there  confined,  may  give  an  order 
for  the  removal  of  the  prisoner  to  soma  other  prison  or  place    . 
in  any  part  of  Her  Majesty^s  donyinions^  or  for  his  being 
brought  before  a  court  martial  as  a  witness  or  for  trial.    The 
officer (i)  who  gave  the  order  nMist  also  give  an  order  in 
writing  directing  the  governor,  provost  marshal,  gaoler,  or  The  ofBccr 
keeper  of  sudi  other  prison  or  place  to  receive  such  prisoner  <>'  removal 

^  x-  r-  r  must  ali$o 

into  his  custody,  and  specifying  the  oflFence  of  which  he  has  ^J^^^^fttoi 

been  convicted,  and  the  sentence  of  the  court,  and  the  period 

of  imprisonment  which  he  is  to  imdergo,  and  the  day  and 

the  hour  on  which  he  is  to  be  released.     In  the  case  of  a  The  secretary 

•  j»«»  ±  T'lTi         for  war  or 

prisoner  imdergomg  imprisonment  or  penal  servitude  under  the  superior 

•  1  t  i»  A  !■    1   •  'Tx  •  •  oiBccr  has 

the  sentence  of  a  court  martial  m  any  military  prison  m  any  the  power  of 
part  of  Her  Majesty's  dominions,  the  secretary  of  state  for  ?emova"^c?, 
war,  or  the  general  officer  commanding  the  district  or  station  fnmiutai!^ 
where  the  prison  may  be  situated,  has  the  like  powers  in  ^^"^  ^f„, 
regard  to  the  discharge  and  delivery  over  of  such  prisoners  ®°^  ^  p^*^* 
to  military  custody  as  may  be  lawfully  exercised  by  any 
of  (2)  the  military  authorities  above  mentioned  in  respect  of 
any  prisoners  undergoing  confinement  in  any  public  prison 
other  than  a  military  prison,  in  any  part  of  Her  Majesty's 
dominions. 

782.  The  intermediate  periods  are  to  be  cormted  as  part  of  sentences  of 
the  sentence,  the  mutiny  act  providing  "that  the  time  during  JJ^J*^5?uou8. 
which  any  prisoner  under  sentence  of  imprisonment  by  a 

court  martial  shall  be  detained  in  military  custody  shall  be 
reckoned  as  imprisonment  under  the  sentencej  for  whatever 
purpose  such  detention  shall  take  place."  (2) 

783.  It  is  scarcely  necessary  icy  remark,  ttiat  in  the  event  prisoner  dck 
of  sickness  requiring  the  renaoval  of  a  prisoner  to  a  military  may^***^' 
hospital,  he  may,  on  recovery,  (should   the  remainder   of  S^T^^^ 
his  punishment  not  be  remitted)  be  returned  to  imprison- 
ment. (3) 

( 1 )  It  will  be  observed  that  the  same  ( 2)  M.  A.  3 1 . 

officer,  who  gate  the  order  for  remoTal,  (3)  When  in  hospital,  he  is  consi* 

and  not  any  of  the  military  authorities  derea  a  prisoner,  and  forfeits  his  pay, 

mentioned  in  the  section,  must  give  as  when  actually  imprisoned, 
the  order  of  committal. 
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Prisoner 
lUHking  liiii 
Piscapo,  cannot 
be  recomniitUd 
for  an  equiva- 
lent period. 


Rkmission  of 
impuisomient. 

General 
rule  as  to 
remission  of 
inipri^ontueut. 

Power  in  tbe 

confirming 

authority. 


Exception 
arising  from 
establishment 
of  military 
prisons  admin< 
istercd  by  the 
itecretary 
for  war. 


irith  referenoo 
to  soldien 
rommitted 
to  military 


784.  As  a  prisoner's  sentence  of  imprisonment  expires 
with  the  period  reckoned  from  the  date  of  the  commencement 
of  the  sentence,  [§  686]  should  he  effect  his  escape  from 
prison,  the  course  to  be  pursued,  on  his  recapture,  is  to  prefer 
charges  for  that  oflFence,  [§  363]  and  not  to  commit  him  to 
prison  for  an  equivalent  period  :  he  may,  however,  be  legally 
recommitted  to  prison  under  his  sentence  if  he  be  retaken 
before  the  expiration  of  the  period  of  his  imprisonment. 

755.  The  general  rule  with  respect  to  the  remission  of 
imprisonment,  as  of  other  punishment,  is  that  the  confirming 
authority  has  the  power  at  any  time  of  remitting  any  portion 
at  discretion.     The  Regulations  used  to  point  out  that  "  In 
the  case  of  district  courts  martial,  the  commanding  officer 
may,  if  he  should  see  reason,  recommend  a  partial  remission 
of  the  pimishment  to  the  general  officer,  who  approved  the 
sentence.     In  the  case  of  regimental  courts  martial  he  has 
the   power,  under  the  provisions  of  the  articles  of  war,  of 
confirming,  remitting,  or  mitigating  the  sentence  at  his  own 
discretion."  (4)     The  thirty-fiist  section  of  the  mutiny  act, 
referred  to  above,  [§781]  provides  for  the  case  of  prisoners 
confined  in  other  than  the  military  prisons,  but  it  was  ex- 
plained in  a  circular  memorandum,  (5)  that  this  provision 
does  not  extend  to  the  buildings  set  apart  as  military  prisons, 
which  are  placed  by  the  act  strictly  under  the  superinten- 
dence of  the  secretary  at  war,  and  the  visitors,  appointed  by 
the  act  and  by  his  authority  under  it,  and  that  no  soldier 
committed  to  a  military  prison  can  be  legally  discharged 
from  custody  before  the  expiration  of  his  sentence,  without 
the  secretary  at  war's  sanction,  or  that  of  one  of  the  general 
officers  to  whom  he  may  have  deputed  his  authority ;  and  the 
commander  in  chief  being  of  opinion  that  the  remission  of 
punishment  should,  in  all  cases,  depend  on  the  conduct  of  the 
soldier  while  in  prison,  his  grace  was  pleased  to  direct  that 
"  when  commanding  officers  or  others  to  whom  the  secretary 
at  war's  authority  has  not  been  deputed,  see  fit  to  recommend 
the  remission  of  a  portion  of  the  imprisonment  awarded  by 
a  regimental  or  other  court  martial,  the  recommendation  may 
be  addressed  to  the  visitors  of  the  military  prison  to  which 


(4)  Q.R.(  1868)766.    Imprisonment    the  Queen, 
under  sentence  of  a  general  court  mar-        (5)  Circ.  Mem.,  Ilorse  Guards,  20th 
tial  at  home  can  be  remitted  only  by    May,  1847. 
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the  soldier  shall  have  been  committed,  for  their  considera-  Reroinfon  of 
tion  and  approval,  previously  to  his  release  by  competent 
authority." 

786.  The  circular  also   pointed  out  that  it  was  'Ho  be  does  not  affect 
clearly  understood  that  this  order  has  reference  only  to  the  mo^y  by 
remission  of  imprisonment  subsequent  to  committal,  and  that  ^thonty^Mfore 
it  was  in  no  manner  intended  to  interfere  with  or  restrict  the 

exercise  of  mercy  by  commanding  officers  or  others  in  re- 
mitting or  diminishing  the  amount  of  punishment  awarded  to 
soldiers  when  confirming  the  sentence  of  courts  martial." 

787.  It  is  provided  by  the  rules  and  regulations  for  the  vidtoremfty 
military  prisons  that  '^  If  it  should  at  any  time  appear  to  the  prisoners  for 
visitors,  from  the  representation  of  the  governor  and  chaplain,  a  portion  of 
or  their  own  observation,  that  the  conduct  or  demeanour  of 

any  prisoner  has  been  particularly  marked  by  a  soldierlike 

submission  to  the  discipline  of  the  prison,  and  attention  to 

the  duties  required  of  him,  they  are  empowered  to  make  a 

special  report  of  the  circumstances  to  the  secretary  at  war, 

or  to  the  officer  to  whom  he  may  have  delegated  authority  to  which  the 

remit  sentences,  (6)  accompanied  by  such  recommendation  as  if  deputed 

/•  ,,  -t         t        ^7  *'*®  secre- 

to  a  remission  of  a  portion  of  the  prisoners  sentence  by  the  tary  at  war, 

may  order. 

proper  authority  as  they  shall  see  fit."  (7) 

788.  The  sentence  of  cashiering  is  communicated  to  the  cabhieriko 
prisoner  either  privately,  or  publicly  on  parade,  or  (as  the  sen-  private  or 
tence  was  formerly  worded)  at  the  head  of  his  regiment  or  '*°**"®* 
corps.  (8)     Dismissal  is  not  to  be  communicated  in  public. 
Officers  who  are  cashiered  or  dismissed  receive  pay  to  the 

date  on  which  the  decision  to  that  effect  is  communicated  to 
them.  (9) 

789.  In .  the  case  of  a  non-commissioned   officer,  or  an  rbductioic  of 

.•/«i«j_i  to  ''J       rtr»  1      •  NON"00>IM11|- 

artificer  having  the  rank  of  a  non-commissioned  officer,  being  sioxedofficeiu, 
reduced  to  the  ranks,  either  the  proceedings  are  read,  and  pabuo 

(6)  The  secretaxy  at  war,  hj  letter  quence  of  a  remission  of  his  sentence, 
dated  the  27th  February,  1847,  gave  the  officer  having  authority  is  required 
fuU  authority  to  the  generals  com-  to  state  briefly  the  circumstances  under 
manding  districts  and  stations  in  which  which  he  has  deemed  it  expedient  to 
the  military  prisons  are  situated,  to  grant  such  order.  M.P.R.16. 
remit,  on  Uie  recommendation  of  the  (8)  See  an  additional  aggravation, 
risitors,  any  portion  of  the  sentence  of  §  1 15  a. 

a  prisoner  confined  therein,  without  (9)  R.W.222.     In  India  cashiered 

waiting  for  his  approval,  except,  at  officers  receive  a  subsistence  allowance 

home,  in  the  case  of  a  prisoner  under  up  to  the  date  of  embarkation,   and 

sentence  of  a  general  court  martiaL  rupees  868„6„9  passage  money,  for  all 

(7)  In  the  order  to  the  governor  for  ranks,  to  Europe, 
the  release  of  any  prisoner,  in  conse- 
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EXECUTION  OF  SENTENCE. 


or  private. 


FORPElTOnE  o» 

Servick, 


entered  in 
soldier's  record. 
Forfeited 
medals. 

Restoratioii  of 
Bcrvioe  forfeited 
on  conviction 
of  felony  or 
desertion,  or  ^7 

wntenoe  of 
court  martial, 


must  be 
approved  by 
the  Queen. 


Soldiers  esta- 
blishing claims 
for  restoration 
by  good  conduct. 


are  recom- 
mended twice 
in  each  year. 

PlSCHAROS 
^inTH  lONOMINT, 

In  order  to 

rid  the  service  of 


the  insignia  of  his  rank  removed  firom  his  arm,  upon  the 
parade,  which  is  the  usual  course  when  it  is  necessary  to  make 
an  example,  or  when  imprisoment  or  other  pimishment  is 
added  to  reduction ;  or  else  the  sentence  is  made  known  in 
orders  and  the  prisoner  is  released  from  arrest  and  ordered 
to  return  to  duty  in  the  ranks. 

790.  Forfeitures  of  service  by  sentence  of  court  martial,  or 
on  conviction  of  desertion,  [§  185]  or  wilful  maiming,  or 
tampering  with  eyes,  [§219]  or  upon  his  trial  for  desertion 
being  dispensed  with,  [§  192]  or  on  conviction  of  felony, 
take  effect  on  the  confirmation  of  the  sentence,  and,  (as  also 
deductions  of  service  by  reason  of  imprisonment  or  other- 
wise) are  inserted  periodically  in  the  register  of  soldier's 
services.  (3)  Forfeited  medals  are  transmitted  to  the  adju- 
tant general  for  disposal.  (4) 

79 1  •  Soldiers  who  have  forfeited  their  service,  either  abso- 
lutely or  in  part,  are  not  left  to  serve  on  without  the  hope 
of  regaining  the  advantages  accruing  therefrom.  The  arti- 
cles of  war  (5)  humanely  and  wisely  provide  that  any  such 
soldier,  if  he  shall  have  subsequently  performed  good,  faithful, 
or  gallant  services,  may,  on  the  same  being  duly  certified  by 
the  commander  in  chief,  (6)  be  eligible  to  be  restored  to  the 
benefit  of  the  whole  or  of  any  part  of  his  service ; — and, 
should  the  restoration  be  approved  by  the  Queen,  Her  Ma- 
jesty's order  for  the  same  will  be  signified  through  the  secre- 
tary of  state  for  war.  Applications  for  the  restoration  of 
forfeited  service,  in  the  case  of  those  soldiers  who  have  be- 
come eligible  therefor,  in  the  terms  of  the  Queen's  Regula- 
tions, are  to  be  made  on  the  1st  January  and  1st  July  of  each 
year,  in  a  prescribed  form,  and  addressed  to  the  adjutant 
general*  (7) 

792»  The  following  most  important  general  order  waa 
issued  on  the  1st  May  1872 : — "  The  confidential  letter  to 
general  officers,  dated  Horse  Guards,  August  8, 1870,  No.  110, 
General  Order,  No.  1,  is  hereby  cancelled,  and  commanding 


(8)  A.W.168.  Explanatory  Diiec- 
tions.  482.     See  {  739. 

(4)  Q.R.i9.21,;7.ll.     See  next  note. 

(6)  A.W.47,  169.  Sach  restoration 
of  service  includes  the  restoration  of 
any  medals  earned  preriously  to  con- 
riction.  B.'W.664<;.  Applications  for 
the  restoration  of  forfeited    medals 


are  to  be  made  by  commanding  oflScers 
of  corps.    Q.R.5.21,;».12. 

(6)  The  conditions  are  laid  down. 
Q.K.i8f.6,p.645. 

(7)  Q.R.'S.6,p.66.  A  perised  form 
(W.O.F.  486)  has  been  adopted  Q.O. 
27,  Ist  April,  1876. 
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officers  will  henceforth  use  their  discretion  in  confirming  or  bad  charactere. 
remitting  sentences  of  discharge  from  the  army,  according 
to  the  character  and  previous  history  of  the  prisoner,  it  being 
desirable  to  rid  the  army  of  all  incorrigibly  bad   charac- 
ters." (1)    And  it  was  further  directed  by  a  general  order  1st 
July  1872,  that  "as  soldiers  sent  to  civil  prisons  at  home,  and 
sentenced  to  be  discharged  with  ignominy,  will  be  furnished 
with  plain  clothes  on  discharge  from  prison,  the  escorts  who  oflPendera 
conduct  such  prisoners  to  civil  gaols  will  take  back  with  their  miutary 
them  their  regimental  tunics,  caps,  and  trowsers."  (2) 

793.  In  the  event  of  the  sentence  of  discharge  with  igno-  Power  to  di«- 

-,      .  j_«j«  r    '     r  ^^l^  1-1         charge  soldlcTB 

mmy  being  set   aside  in  consequence   of  informality,  the  lodged  in  the 
commander  in  chief  has  authority  to  order  the  discharge  of  in  cuef. 
the  soldier,  or  to  authorize  general  officers  commanding  on 
foreign  stations  to  direct  his  discharge.  (3) 

794.  Soldiers  serving  abroad  who  are  ordered  to  be  dis-  offendere 
charged  with  ignominy,  are  to  be  sent  home  as  prisoners,  but  Some  f^°* 
not  to  be  kept  in  confinement  during  the  passage.  (4)  discharge. 

795-807.  A  soldier  discharged  with  ignominy  or  expressly  Travelling cx- 
on  account  of  bad  character,  (5)  whether  from  his  own  corps  ^SSirg«Ki'with 
or  at  the  termination  of  imprisonment  from  a  civil  or  military  *^°°^"^- 
Tri'ison,  receives  a  subsistence  allowance,  and  railway  and  pas- 
sage warrants  to  convey  him  to  the  place  of  his  enlistment, 
or  to  his  home  if  not  more  distant ;  or  a  money  allowance 
if  conveyance  by  rail  or  steamer  cannot  be  provided. 

(1)  G.O.  (1872)  44.  (3)  A.W.20.     The  Queen,  by  pre- 

(2)  G.O.  (1872)  64.     See  the  evi-  rogatire,  has  in  like  mannor  the  abso- 
dence    of   Lieut.  General   Lord    W.  lute  power  of  dispensing  with  the  ser- 
Paulet,  Adjutant  General,  2nd  April,  vices  of  commissioned  officers,  without 
1868. — Courts    Martial    Commissiofi,  trial,  or  after  a  verdict  of  acquittal. 
Q.  1460.    The  ceremonial  degradation  (4)  Q.R./8f.20.^.55. 

or  drumming  out  has  been  dispensed        (5)  Q>ItiS. 20,  ^.67,58. 
with  since  February,  1868. 
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CHAPTER  XrX. 


OF  EVIDENCE. 


"  Emdekcr  ; " 

bow  employed 
with  reference  to 
the  practice  of 
courts  martial. 


Oral  or  parole, 
written  or 
docamentaiy. 


Matters  jndlci- 
nlly  noticed  by 
cotlrt, 


and  things  sub- 
mitted to  their 
own  eyes. 


The  lawn  of  evi- 
dence essentially 
the  same  in 
courts  martial 
and  in  ordinary 
criminal  courts 
of  England. 


808.  Evidence  may  be  defined  ^^  testimony  upon  which  a 
fact  is  believed,^'  and,  considered  in  relation  to  the  practice 
of  courts  martial,  and  as  employed  in  the  oath  taken  by 
members,  it  includes  all  the  means,  exclusive  of  mere  argu- 
ment, or  comment,  which  the  law  allows  as  fit  and  appro- 
priate for  the  purpose  of  arriving  at  the  truth  in  any  matter 
submitted  to  the  determination  of  a  court  martial.  These 
are — 

I.  *'  Parole "  or  "  Oral "  testimony  of  witnesses  examined 
viva  voce  in  court  as  to  facts  within  their  own  knowledge ; 

II.  Written  or  Documentary  evidence  produced  in  court. 

809.  There  are  also  certain  matters  which  courts  martial 
are  bound  to  notice  judicially.  [§  1022]  These,  therefore,  the 
members  are  presumed  to  know  without  requiring  proof, 
though  they  may  ** refresh  the  memory"  by  resorting  to 
such  means  of  reference  as  may  be  at  hand.  <'  Thus,  if  the 
point  at  issue  be  a  date,  the  judge  will  refer  to  an  almanack; 
if  it  be  the  meaning  of  a  word,  to  a  dictionary ;  if  it  be  the 
construction  of  a  statute,  to  the  printed  copy."  (1)  The 
members  also  inspect  for  themselves  any  things  which  may 
be  sufficiently  identified  by  evidence  and  produced  to  the 
court  as  material  to  their  decision ;  or  they  may  leave  the 
place  where  the  court  is  sitting  for  that  purpose,  as  also  '^  to 
have  a  view  of  any  place  for  the  better  understanding  of  the 
evidence."  (2) 

810.  The  rules  of  evidence  in  the  criminal  courts  of  Eng- 
land,— ^with  certain  modifications  not  involving  any  principle 
and  for  the  most  part  established  by  express  legislation  in  the 
mutiny  act  and  articles  of  war — are  those  which  guide 
courts  martial.     Mr.  Serjeant  Marshall,  when  he  appeared 

(1)  Taylor,  30.  Am  to  books  of  (2)  See  i  429  &  523.  Taylor,  513- 
reference,  &c,  see  ]  490.  620. 
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for  Serjeant  Grant  [§65]  in  the  court  of  Common  Pleas, 
'^  assumed  that  a  court  martial  was  the  creature  of  the  mutiny 
act,^'  (3)  and  laid  it  down  as  an  indisputable  principle,  the 
truth  of  which  it  would  indeed  be  difficult  to  combat,  "  that 
whenever  an  act  of  parliament  erects  a  new  judicature,  with- 
out prescribing  any  particular  rules  of  evidence  to  it,  the 
common  law  will  supply  its  own  rules,  from  which  it  will  not 
allow  such  newly  erected  court  to  depart."  (4)     The  English  court«  martial 

carry  with  them 

law  of  evidence  so  established  is  equally  binding:  upon  courts  the  lex/oH,  thus 

.  •'  or  established,  or  — 

martial  when  held  beyond  the  jurisdiction  of  the  English  whatever  may  iw 

•^  ''  °  the  lex /oct  where 

courts,  even  when  held  in  Scotland,  [§  942  71,  972]  where,  as  they  may  be 
stipulated  at  the  Union,  the  civil  courts  are  governed  by  the 
Scotch  law.     [An  addition  to  the  mutiny  act  of  1874  {sec. 
101)  enacts  that,  "No  court  martial  shall  in  respect  to  the 
conduct  of  its  proceedings,  or  the  reception  or  rejection  of 
evidence,  be  subject  to  the  provisions  of  the  ^Indian  Evidence  o^  tj®  provisions 
Act,  1872,'  or  any  act  of  any  legislature,  other  than  the  Evidence  Act. 
Parliament  of  the  United  Kingdom."]     But  though  every- 
where courts  martial  carry  with  them  the  same  law  of  evi- 
dence (5)  by  which  to  decide  whether  questions  to  witnesses 

(3)  This  assumption  must  be  ud-  Indian  Army,  beinff  natives  of  India,** 
derstood  of  the  legal  position  of  courts  respecting  whom  the  mutiny  act 
martial  as  they  are  now  convened,  {See,  1)  expressly  provides  "  that 
r<ither  than  of  their  historical  (§  1]  nothing  in  this  act  contained  shall  in 
position.  any  manner  prejudice  or  affect  any 

(4)  2  Blackbtone's  Keports,  27.  articles  of  war  or  other  matters  made, 

(5)  "The  Indian  Evidence  Act,  enacted,  or  in  force  under  the  authority 
1872,"  came  into  force  on  the  1st  of  of  the  Government  of  India." 
September,  1872.  It  premises  that  "  It  In  the  £rst  place,  apart  from  the 
extends  to  the  whole  of  British  India,  obvious  inconvenience  of  exposing 
and  applies  to  all  judicial  proceedings  courts  martial  to  the  enforced  adoption 
in  or  before  any  court,  including  courts  of  a  fluctuating  system,  according  as 
martial."  they  may  be  assembled,  where  Scotch, 

If  this  mention  of  courts  martial  or  Indian,  or  French,  or  Dutch,  or  any 
extended  to  courts  martial  held  under  other  foreign  law  happened  to  be  the 
the  mutiny  act,  it  would  have  been  ne-  lex  loci — even  if  the  power  of  the 
cessary  to  modify  the  statement  in  the  Indian  council  was  not  specially  re- 
text  ;  but  it  is  evident  that  this  clause  strained  in  this  respect — it  is  not  to 
must  be  read  as  a  part  of  the  general  be  conceived  that  the  imperial  legisla- 
law,  and,  in  the  absence  of  official  in-  ture  would  establish  a  court  for  im- 
formation.  it  may  be  presumed  that,  perial  purposes,  with  jurisdiction  within 
althoufrh  the  limitation  is  not  expressed  all  the  Queen^s  dominioos,  and  in 
in  the  local  act,  it  is  to  be  supplied  by  foreign  parts  (M.A.15),  and  refer  it  to 
reference  to  the  implied  intention  of  the  a  criterion  by  which  to  ascertain  what 
imperial  legislature,  and  also  by  the  questions  it  may  legally  demand  of 
express  woids  of  the  act  of  parliament  the  witnesses  before  it,  that  criterion 
which  established  the  local  legislature;  being  the  rules  of  evidence  as  enforced 
and  therefore,  that  the  Indian  Evidence  in  the  courts  at  Westminster,  and 
Act  is  intended  to  extend  only  to  nevertheless  contemplate  these  rules 
courts  martial  held  upon  **  officers,  or  being  superseded  by  any  local  regula- 
soldiers,  or  followers  of  Her  Majesty's  tions,  which  might  pretend  to  overrule 


332  §8 10  EVIDENCE, 

are  such  **aB  the  court  may  legally  demand  of  them;"  (6) 
and  everywhere  the  mutiny  act  provides  for  the  attachment 

of  witnesses  who  "  refuse  to  give  evidence,"  ..."  or  to 
answer  all  such  questions,"  (6)  the  legal  process  varies  with 
the  court  in  which  proceedings  against  the  witness  may  be 
taken,  according  as  it  is  in  England,  Ireland,  Scotland,  or 
the  Queen's  dominions  elsewhere* 

its  paramount  authority,  unless  in  any  even  as  a  text-book.    To  give  a  single 

case  it  had  made  express  provision  for  instance  {see.  132) : — "  A  witness  shall 

resting  this  power,  or  recognizing  its  not  be  excused  from  answering  .  .  . 

existence  in  the  subordinate  legislature,  upon  the  ground  that  the  answer  will 

Now  there  is  no  such  provision  criminate,  or  may  tend  directly  or  in- 
either  in  the  mutiny  act,  or  in  any  directly  to  criminate  such  witness." 
other  act  of  parliament,  as  respects  There  is  a  proviso  that  the  answer 
the  Indian  law  of  evidence  ;  and  the  which  the  witness  is*  compelled  to  give 
fact  that  there  is  none,  is  all  the  more  f>hall  not  subject  him  to  arrest,  or  be 
significant,  because  the  mutiny  act  proved  against  him  in  any  criminal 
(M.A.101)  expressly  recognises  the  proceeding,  but,  as  is  well  known, 
Indian  penal  code  for  the  time  being  [§  961]  such  compulsion  of  the  wit- 
as  the  law  of  courts  martial  for  the  ness  is  directly  contrary  to  English 
trial  of  civil  offences  in  India.  law,  as  embodied  in  the  statute.  [§913] 

But  l)cside9  these  more  general  con-  The  question  is  not  whether  this  or 

siderntions   from  the  antecedent  im-  any  other  variation  from  English  law 

probability  of  such  a  course,  and  the  in  the  Indian,  or  any  other  local  code, 

fact  that  the  imperial  legislature  doe»  is,  or  is  not,  an  improvement  upon  it, 

not  provide  for  the  action  of  the  IndifCB  but  whether  suck   variation  can   be 

logislature  in  this  behalf,  such  action  accepted  as  law  by  courts  martial  in 

is  expressly  barred  by  "The  Indian  the  face  of  the  court  martial  oath,  and 

Councils  Act"  (24  &  25  Vict  c.  67),  the  fact  that  the  authority  of  parlia- 

passed  in  1861 : —  ment  is  necessary  to  alterations  in  the 

tSec.  22.  "  The  Governor-General  in  English  law  of  evidence  by  which  they 

Council  shall  have  power  ...  to  make  ar^  bound  to  abide. 

lawH  and  regulations   ....   for  all  If  the  view  here  taken  be  correct,  it 

persons  ....  and  for  all  courts  of  will  follow  that  any  pretence  of  local 

justice  whatever,  .  .  .  provided  always  legislatures   to  impose  the  local  law 

that    the    safd   governor   general   in  upon  courts  martial  held  under  the 

council  shall  not  have  the  power  of  raotiny  act,  or  any  regulations  by  mili- 

making  any  laws  or  regulations  which  tavy  authorities  purporting  to  enforce 

shall  repeal  or  in  any  way  affect  the  such  unauthorized  legislation,  are  as 

provisions  of  this  act, or  any  little  founded  in  law  as  it  would  be  to 

of  the  acts  for  punishing  mutiny  and  appoint  the  local  magistrate  to  be  pre- 

desertion  in  Her  Majesty's  army,  or  in  sident,  or  to  require  the  court  to  apply 

Her  Majesty's  Indian   forces  respec-  the  thumb-screw  to  a  reluctant  witness, 

tively;   but  subject  to  the  provision  — Xditor,  1872. 

contained  in  the  act  of  the  third  and  [The  writer  has  since  learnt  that  a 

fourth    year    of    King  William    the  local  general  order  (Simlah,  Auffuat 

Fourth,  chapter  86,  section  85,  respect-  5,    1872)   had  prescribed  the  Indian 

ing  the  Indian  articles  of  war."  Evidence  Act  for  the  guidance  of  all 

The  question  of  law  and  of  binding  courta  martial  ill  India ;  and  that,  it 

force  on  courts  martial  would  be  the  having  appeared  to  the  authorities  in 

same  if  the  Indian  Evidence  Act  were  that  command  that  the  arguments  in 

merely  a  codification  of  the  English  the  above  note  were  incorrect  state" 

law  of  evidence.    As  a  matter  of  fact,  menis,  a  reference  was  made  to  the 

it  differs  from  it  in  many  particulars,  highest  authority  in  this  country,  which 

so  that,  admirable  as  it  is  in  the  main,  led  to  the  declaration  of  the  law  in  the 

from  the  perspicuous  definiteness  of  mutiny  act,  which  is  insert^l  in  the 

its  language,  and  the  logical  method  text  within  brackets.] 

of  its  arrangement,  it  is  not  available  (6)  M.A.  18. 
for  the  members  of  courts  martial, 
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81  c.  It  is  not  within  the  design  of  this  essay  to  enlarge  sabjectof  this 
upon  the  law  of  evidence,  or  to  attempt  a  scientific  inquiry  cSaptew?"^'^"* 
as  to  the  principles  upon  which  it  is  founded ;  and  it  will 
perhaps  be  more  practically  useful  to  quote  largely  from 
Phillips,  Starkie,  and  other  standard  works,  and  now  also  to 
refer  to  "  Taylor  on  Evidence,"  as  being  the  book  officially 
recommended  for  officers   who  are  desirous   of  qualifying 
themselves  for  employment  in  the  judge  advocate  general's 
department.  [§462]      The   general  maxims  and  technical  Arrangement  of 
rules   regulating  the  production  of  evidence  will  first  be  ofTvSfence. 
pointed  out  [§812-872]:  and  tlien  the  classification  of  evi- 
dence as  direct  or  positive,  and  circumstantial  or  presumptive 
evidence  [§873];  the  means  of  procuring  the  attendance  of 
witnesses,  punishing  false  witness,  &c.  [§890];  the  compe- 
tency of  witnesses  [§910]  ;  their  examination,  [§940]  their 
cross-examination  [§971]  and  re-examination  [§981];  the 
impeaching  of  their  credibility  [§  979] ;  admissions  by  parties 
and  the  confession  of  the  party  charged  [§990];  and  lastly 
the  rules  of  written  or  documentary  evidence.  [§1007] 

General  Rules  as  to  the  Admiission  of  Evidence. 

8x2.  First,  [§813]  That  the  evidence^  on  either  side^  must  OEf«RALBuij». 
he  confined  to  the  points  in  issue;  Secondly,  [§  829]  That  the  ^^^yl^T 
point  in  issue  is  to  he  proved  hy  the  party  who  asserts  the  torl^c^Jt'' 
ajfirmative ;  Thirdly,  [§  831]  That  it  is  sufficient  to  prove  the 
suhstance  of  the  issue  or  charge;  Fourthly,  [§856]  That  not  hearsay; 
Jiearsay  is  not  evidence ;  and  Fifthly,  [§865]  That  the  hest  '^'-^^"d^V. 
evidence  must  he  produced^  which  the  nature  of  the  case 
will  admit  of. 

813.  First. — ^The  evidence  on  either  side  must  be  confined  Evidence 
to  the  points  in  issue,  and  all  testimony  ought  to  be  rejected  JSiSita  toue. 
which  is  foreign  to  the  charge.  This  rule  cannot  be  too 
strongly  insisted  on  by  courts  martiaL  Enquiries  as  to  re- 
mote or  irrelevant  facts,  from  which  no  fair  and  reasonable 
inference  can  be  drawn  as  to  the  truth  of  the  matter  before 
the  court,  must  always  waste  the  time  and  distract  the  atten- 
tion of  the  court,  and  not  unfrequently  tend  to  prejudice  and 
mislead  them.  Neglect  of  the  spirit  of  this  rule  is  visited 
by  marked  disapprobation.  (7) 

(7)  G.O.,  29th  August,  1803.  Court    Dragoon  Guards.    «*His  Majetty,  ad- 
martiiil  on    Captain    Barlow,  King's    rerting  to  the  roluminous    minutes, 


334 


§8 14      GEXfiRAL  RULES  AS  TO  THE  ADMISSION  OF  EVIDENCE. 


Relevancy  of 
proof. 


Collateral  facts 
an;  not  to  be  ex- 
clmled  when 
they  raise  a  fair 
inference  »a  to 
the  matter  In 
i^tHne,  or  princi- 
pal fact. 


Relerancy  of 

crot«-exaiuiu- 

iition, 

of  defence. 


Proof  of  other 
transactions,  on 


a  charge  of 

stealing. 


814.  This  rule,  so  important  to  be  well  understood,  arises 
from  the  very  object  of  the  court  in  receiving  evidence, 
which  is  to  discover  the  truth  as  to  the  questions  of  fact  in- 
volved in  the  charge — not  as  to  other  facts.  In  applying  it, 
however,  it  is  necessary  to  consider  the  view,  with  which 
evidence  may  be  offered,  in  order  to  ascertain  whether  the 
proof  of  a  particular  fact,  so  offered  in  evidence,  may  or  may 
not  be  material  to  the  enquiry ;  and  hence,  in  the  exercise  of 
a  sound  discretion,  to  decide  as  to  admitting  or  rejecting  it. 
It  is  evident  that  some  facts  or  cireumstances,  which  are  not 
immediately  and  directly  involved  in  the  charge  (or  which 
are  not  "in  issue"),  may  nevertheless  be  so  connected  with, 
or  contrariwise  so  incompatible  with,  a  fact  that  is  in  issue 
(or  so  relevant  to  it),  as  to  afford  grounds  for  an  inference  to 
prove  or  disprove  it ;  and,  therefore,  evidence  to  prove  them 
ought  not  to  be  disallowed,  provided  the  court  shall  be  satis- 
fied as  to  their  relevancy. 

815.  A  question  that  would  have  been  irrelevant  and  im- 
proper on  the  examination  in  chief  may  be  rendered  neces- 
sary by  the  course  of  a  cross-examination.  Evidence  is 
admissible  to  prove  or  disprove  any  attempt  at  subornation 
of  witnesses.  (8)  The  prisoner  is  not  debarred  from  entering 
uppn  such  incidental  matters  as  make  his  history  of  the 
transaction,  and  his  own  conduct,  consistent  and  natural. 
Enquiry  into  other  facts,  besides  those  put  in  issue  by  the 
charge,  may  often  be  wholly  irrelevant ;  but  sometimes  they 
may  bear  on  the  point  in  issue  and  afford  presumptive  proofs. 
On  a  charge  of  stealing — for  example — though  it  is  not 
material,  in  general,  to  enquire  into  any  other  taking  of 
goods  besides  that  specified  in  the  charge,  yet  for  the  pur- 


noticed  that  the  proceedings  appear  to 
haye  been  drawn  into  that  length  by 
the  court  martial  having,  contrary  to 
their  own  declared  opinion,  allowed 
matter  to  be  brought  before  them, 
which  did  not  form  a  part  of  the  charge 
in  question,  and  by  their  having,  in 
gome  instances,  received  evidence  which 
was  not  properly  admissible." 

G.O.  8th  Nov.  1845.  Court  martial 
on  Lieut.  Hyder,  10th  Royal  Hussars. 
IJer  Majesty  wan  pleased  to  "  remark 
that  much  irrelevant  matter  appears  to 
have  been  gone  into,  and  more  parti- 
cularly that  the  character  of  a  witness 


for  the  prosecution  was  irregularly  and 
unjustly  sought  to  be  impeached  by 
examining  witnesi^es  to  particular  facts 
supposed  to  have  taken  place  many 
years  since,  and  unconnected  with  the 
matter  beifore  the  court;  whereas, 
according  to  established  law  and  prac- 
tice, evidence  to  the  general  character 
of  the  witness  for  veracity  whs  alone 
admissible  ;  and  furthermore,  that  wit- 
nesses were  irregularly  examined  to 
contradict  the  evidence  of  that  witness 
on  matters  totally  irrelevant  to  the 
issue." 

(8)  Taylor,  352. 
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pose  of  ascertaining  the  identity  of  the  person,  it  is  often 

important  to  show  that  other  goods,  which  had  been  upon 

an  adjoining  part  of  the  premises,  were  taken  in  the  same 

night,  and  afterwards   found  in  the  prisoner's  possession. 

Tliis  is  strong  evidence  of  the  prisoner  having  been  near 

the  owner's  house  on  the  night  of  the  robbery ;  and,  in  that 

point  of  view,  it  is  material.     Thus  also,  to  prove  the  crime 

of  arson,  it  may  be  shown  that  property  which  had  been  on  a  charge  of 

taken  out  of  the  house  at  the  time  of  the  firing,  was  after-  *^°' 

wards  found  secreted  in  the  possession  of  the  prisoner. 

8 1 6.  On  a  charge  of  desertion,  it  may  be  admissible  to  on  a  charge  of 

.  desertion ; 

enquire  into  the  fact  of  ytwt  the  facts  attending)  a  highway- 
robbery,  committed  by  the  prisoner  on  the  night  he  absented 
himself,  and  for  which  he  had  been  tried  and  convicted  by  a 
civil  court.  The  crime  of  desertion,  depending  on  the  iTttevr- 
tion  not  to  return,  might  be  inferred,  in  connection  with 
other  circumstances,  from  the  commission  of  a  heinous  of- 
fence; (1)  and  such  collateral  evidence  is  admissible  to 
prove  the  intention  of  the  accused. 

817.  No  rule  is  better  established  than  that  the  prosecutor  collateral  faot« 

T.J  n    -i      1       t  i  '      1  ^^  adnilBsible  in 

cannot  give  general  evidence  of  bad  character  against  a  proof  of  maiice ; 
prisoner  as  an  argument  for  his  guilt.  On  a  charge  of  murder  on  a  charge  of ' 
he  cannot  give  evidence  of  the  prisoner's  conduct  in  respect 
to  other  persons  to  prove  a  murderous  or  bloodthirsty  dis- 
position; but  former  attempts  by  him  to  assassinate  the 
deceased  are  admissible  as  proofs  of  intention ;  as  are  also 
former  menaces  or  expressions  of  vindictive  feeling  towards 
the  deceased,  or,  in  fact,  the  existence  of  any  motive  likely 
to  instigate  him  to  the  commission  of  the  murder  in  ques- 
tion. (2) 

818.  In  support  of  a  charge  for  malicious,  disrespectful,  and  on  other 
or  unbecoming  language,  addressed  byword  of  mouth,  or  mauoe!    ^^^ 
written  to,  or  used  of,  a  superior  oflScer  at  a  stated  time,  or 

in  a  particular  letter ;  after  having  proved  the  words  in  the 
charge,  the  prosecutor,  to  show  the  spirit  and  intention  of 
the  prisoner,  may  prove  also  that  he  spoke  or  wrote  other 
disrespectful  or  malicious  words  on  the  same  subject,  either 
before  or  afterwards,  or  that  he  published  or  disseminated 

(1)  A  conviction  of  highway  rob-  quent  trial  for  desertion;  but,  within 

bery  in  the  United  Kingdom  would,  the  experience  of  the  author,  the  case 

from  the  sentence  awarded,  in  all  pro-  here  supposed  actually  occurred, 

bability  render  inexpedient  a  subse-  {2)  Archbold,  202. 
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Collateral  foctg    copies  of  the  letter  set  forth  as  disrespectful  in  the  charge. 

maUoeiBim.       This  evidence  is  admissible,  not  in  aggravation  of  the  crime 

charged,  but  for  the  purpose  of  proving  the  deliberate 
malice  or  disrespect  imputed  in  the  charge ;  and  the  prisoner 
may  give  in  evidence,  as  negativing  a  deliberate  purpose, 
or  as  palliating  though  not  justifying  his  conduct,  that  he 
had  been  provoked  to  act  as  he  had  done  by  the  conduct 
towards  him  of  such  superior.  (3)  So,  on  an  indictment  for 
maliciously  shooting,  if  it  be  questionable  whether  the 
shooting  was  by  accident  or  design,  proof  may  be  given  that 
at  another  time  the  prisoner  intentionally  shot  at  the  same 
person.  (4)  On  the  other  hand,  expressions  of  goodwill  and 
acts  of  kindness  on  the  part  of  the  prisoner  towards  the 
deceased  are  admitted  for  the  defence. 

^   ,   ,    ,  8iQ-  Where  intention  is  put  in  issue  by  the  nature  of  the 

Condnct  and  ^  ^  ^^  •' 

wntiments  of       chargfe,  as  where  a  prisoner  is  char&:ed  with  treason,  or  with 

prisoner  on  par-  ^  , 

ticuiar  occosioM  a  desiffu  to  undermine  the  influence  of  the  commandine: 

not  charged,  o  ^ 

ofiBcer,  an  inquiry  may  be  allowed  into  the  conduct  and 
sentiments  of  the  prisoner  on  particular  occasions,  but  still 
with  reference  to  the  overt  act  laid  or  specified  in  the 
charge  and  to  the  transactions  which  are  proved  against  him. 
The  intention  of  one  particular  act  may  be  best  evinced  by 
other  contemporaneous  actions ;  but  in  this  necessary  re- 
laxation of  the  rule  under  consideration  [§  813],  great 
caution  is  needed  to  prevent  injustice  to  the  prisoner  by  ex- 
tending the  enquiry  to  matter  wholly  unconnected  with  the 
charge.  It  would  be  the  height  of  injustice  to  allow  such 
an  attack  upon  him  as  would  involve  the  necessity  of  his 
entering  imprepared  and  at  once  upon  the  defence  of  every 
action  of  his  life, 
on  a  charge  of  820.  On  a  prosccution  for  ofTeuces  involving  a  charge  of 

conspiracy  entered  into  by  the  prisoner  then  under  trial,* 
general  evidence  of  the  existence  of  the  conspiracy  charged 
against  him  and  not  relating  to  the  particular  conduct  of 
the  prisoner  may  be  received  in  the  first  instance,  though  it 
cannot  afiect  such  prisoner,  unless  it  be  afterwards  brought 
home  to  him  by  showing  his  connection  with  the  con- 
8piracy.(5) 

(3)  Taylor,  366-6.  (6)  The  Judges,  Queen's  triftl.     1 

(4)  Taylor.  368.  Rex  v.  Voke.  Rua-    Phillips,  616     Taylor,  640. 
sell  6i  Ryan,  631. 


conspiracy. 


TO  POINTS  IN  ISSUE.  §823  337 

821.  On  the  consideration  of  a  charge  of  mutiny,  or  ex-  AetBordecUn 
citing  mutiny,  it  may  be  important  to  ascertain  how  &r  the  mniineere, 
acts  or  declarations  of  co-mutineers,  in  furtherance  of   a       ^*^" 
concerted  scheme,  may  be  received  in  evidence  against  a 
particular    prisoner,    after  pri/ma    faoU   proof   has  been 
given  of  the  existence  of   a  plot,  and  of  the  connection  of 
the  accused  therewith.     Precedents  in  trials  before  courts  of 
civil  judicature  for  treason  and    conspiracies  are  directly 
applicable  to  trials  before  courts  martial  for  mutiny  and 
sedition.     The  law  is  thus   stated  in  the  last  edition  of  acts  and 

Tki  'If  Ti    *  J  T  J.'  •!•  -I  declarations  of 

PhMvpa  on  Evidence.      In  prosecutions  involving  a  charge  oo^nspiraton. 
of  conspiracy  it  is  the  established  rule,  ^^  that  where  several 
persons  are  proved  to  have  combined  together  for  the  same 
illegal  purpose,  any  act  done  by  one  of  the  niunber,  in  pur- 
suance of  the  original  concerted  plan,  and  with  reference  to 
the  common  object,  is  in  the  contemplation  of  law,  as  well 
as  in  sound  reason,  the  act  of  the  whole  party :  it  follows, 
that  any  writings,  or  verbal  expressions,  being  acts  in  them-  writings  or 
selves,  or  serving  to  explain  other  acts,  and  so  being  part  of  Zt^^^^^ 
the  res  geatcBj  and  which  are  brought  home  to  one  con-  are*etiIde2oe*^* 
spirator,  are  evidence  against  the  other  conspirators,  provided  JJ^SSiSJ*^**' 
it  sufficiently  appear  that  they  were  used  in  futherance  of  a 
common  design.'\6) 

822.  "  But  where  words  or  writings  are  not  acts  in  them-  Btatementu  of 
selves,  nor  part  of  the  res  gestce^  but  a  mere  relation  or  whS^SSf^lrtof 
narrative  of  some  part  of  the  transaction,  or  as  to  the  share  b^JSmpST' 
which  other  persons  have  had  as  to  the  execution  of  a  com-  coSSwSMof 
mon  design,  the  evidence  is  not  within  the  principle  above  tS^tS^SfAeS^ 
mentioned :   it  altogether  depends  upon  the  credit  of  the  SJaro^'J^inst 
narrator,  who  is  not  before  the  court,  and  therefore  it  cannot  *^*°^* 

be  received."  (7) 

823.  ^^It  is  in  consequence  of  the  distinction  between  writings  in 

jtx*  1*1  ft  possession  of  cO" 

writings  or  declarations  which  are  a  part  of  the  transaction,  conspirators 

and  such  as  are  m  the  nature  of  subsequent  statements,  but  non,  admissible 

not  part  of  the  res  gestce,  that  the  admissibility  of  writings 

often  depends  on  the  time  when  they  are  proved  to  have 

been  in  the  possession  of  co-conspirators,  whether  it  was 

before  or  after  the  prisoner's  apprehension.     Thus  on  the 

trial  of  Watson,  some  papers,  containing  a  variety  of  plans  Papers  ftmnd  in 

and  lists,  of  names,  which  had  been  found  in  the  house  of  a  c<H»n^tatorB. 

(6)  1  PhilUps,  167-8.    Taylor,  640-1.     (7)  1  PhillipB,  160.  Taylor,  642. 
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Acts  and 
declAratlom  of 
prlBoner  when 
evidence  for  him. 


BTldenceasto 
character  of 
primner. 


Called  by  him 


co-conspirator,  and  which  had  a  reference  to  the  design  of 
the  conspiracy,  and  were  in  furtherance  of  the  plot,  were 
held  to  be  admissible  evidence  against  the  prisoner.  All  the 
judges  were  of  opinion  that  these  papers  ought  to  be 
received  in  the  case,  inasmuch  as  there  was  strong  pre- 
sumptive evidence  that  they  were  in  the  house  of  the  co- 
conspirator before  the  prisoner's  apprehension,  for  the  room 
in  which  the  papers  were  found  had  been  locked  up  by  one 
of  the  conspirators.  And  the  judges  distinguished  the  point 
in  this  case  from  a  case  cited  from  Hardy's  case,  where  the 
papers  were  foimd,  after  the  prisoner's  apprehension,  in  the 
possession  of  persons  who  possibly  might  not  have  obtained 
the  papers  until  afterwards."  (1) 

824.  As  in  trials  for  coiispiracies,  whatever  the  prisoner 
may  have  done  or  said  at  any  meeting  alleged  to  have  been 
held  in  pursuance  of  the  conspiracy,  may  be  given  in  evi- 
dence against  him  on  the  part  of  the  prosecution  ;  so,  on  the 
other  hand,  any  other  part  of  his  conduct  at  the  same  meet- 
ings will  be  allowed  to  be  proved  in  his  behalf:  for  his 
intention  and  design,  at  a  particular  time,  are  best  explained 
by  a  complete  view  of  every  part  of  his  conduct  at  that 
time,  and  not  merely  from  the  proof  of  a  single  isolated  act 
or  declaration.(2) 

825.  The  general  rule  might  seem  to  require  that  evi- 
dence, as  to  the  character  of  the  accused,  should  have  specific 
reference  to  the  nature  of  the  charge  ;  but,  though  evidence 
of  bad  character  is  not  admitted  against  the  prisoner  until 
after  a  finding  of  guilt,  it  has  ever  been  the  practice  of 
courts  martial,  confirmed  and  enforced  by  a  general  order  in 
1830,(3)  to  admit  evidence  as  to  the  prisoner's  character^ 
offered  by  him,  whatever  may  be  its  nature,  immediately 
after  the  production  of  his  witnesses  to  meet  the  charge.  A 
prisoner  is  even  permitted  to  put  in  proof  particular  in- 


(1)  1  Phillips.  161-2.  Taylor,  643. 
A  question  also  arose,  in  the  same 
case,  as  to  the  admlBsibility  of  a  paper 
found  among  those  before  mentioned, 
irhich  contained  written  questions  and 
answers  of  a  description  calculated  to 
exdte  mutiny  in  the  army ;  this  paper 
was  withdrawn  by  the  attorney-general 
on  account  of  some  doubt  expressed  by 
the  court  whether  it  had  been  clearly 
proYod  that  it  was  intended  to  have 


been  used  in  furtherance  of  the  com- 
mon purpose.  But  the  obserrations 
of  Mr.  Justice  Abbott  (afterwards 
chief  justice)  tended  to  show  that  the 
question  of  its  admissibility  in  eri- 
dence.  depended  not  on  its  having  been 
printed  or  circulated,  but  on  its  re- 
ference to  the  treasonable  practices 
charged  in  the  indictment. 

(2)  1  Phillips,  516. 

(8)  Hone  Guards,  24th  Feb.  1880. 
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stances  wherein  his  conduct  may  have  been  publicly  approved  may  be  met  by 
by  superior  officers ;  or,  if  a  soldier,  he  may  call  for  the  denoe. 
production  of  the  defaulter's  book  to  prove  there  are  no 
entries  against  him,  or  none  of  a  serious  character.  The 
case  is  not  likely  to  arise  before  courts  martial,  but  the 
prisoner's  witnesses  to  character  may  be  cross-examined  by 
the  prosecutor,  either  as  to  particular  facts,  or  as  to  the 
grounds  of  their  belief,  and  evidence  as  to  general  bad  cha- 
ltu;ter  is  in  such  case  admissible.  (4)  The  prisoner  cannot 
claim  the  benefit  of  a  good  character  ^en  in  point  of  fact  his 
true  character  is  &r  otherwise;  and  if  he  produces  witnesses 
to  mislead  the  court,  the  falsehood  should  be  contradicted. 

826.  The  court  was  for  the  first  time,  by  the  same  order.  General  charac. 
authorized  to  call  witnesses  to  enquire  into  the  prisoner's  into^by  oonrt 
character,  but  only  afUr  a  sentence  of  guilt  had  been  pro- 
nounced ;  this  is  now  ordered  by  the  regulations  in  every 
case  where  a  soldier  had  been  found  guilty.  (5)     A  prisoner 
before  a  court  martial   is    always  alive  to  the  benefit  of 
character;    and,   excepting    in  particular  cases,    applying 
chiefly  to  officers,  is  prepared  to  abide  the  consequences  of  Prisoner  may 
not  producing:  evidence  to  this  point.     Care  is  taken  that  wHneeeeeto 

°  obaracter, 

the  evidence  as  to  character,  recorded  by  the  court,  may  not 
influence  the  finding ;  but  the  requiring  it  is  subject  to  the 
inconvenience  that,  in  some  cases,  it  may  unavoidably  let 
in  much  extraneous  matter.  A  prisoner  cannot  be  debarred 
from  cross-examining  as  to  particular  feu^ts,  and  as  to  the 
opportunities  which  the  witness  may  have  had  of  forming 
the  opinion  he  has  given  [§  635  n] ;  nor  can  he  be  pre-  »n<)  prodnce 
vented  from  rebuttine:  evidence  of  bad  character  by  the  rrfnte  their 

^  testimony. 

testimony  of  fr^sh  witnesses ;  [§  825  n]  and  it  is  con- 
ceived that  a  reasonable  time  could  not  be  refused  the 
prisoner  to  obtain  such  evidence,  in  any  case  the  least  plau- 
sible. It  would  not  be  a  sufficient  answer  that  the  question 
of  guilt  had  already  been  decided,  and  that  the  weight  of 
character  could  only  apply  to  punishment.  The  award  of 
punishment  must  be  held  to  be  of  momentous  consequence 
to  the  prisoner,  but  in  many  cases  the  question  of  character 

(4)   R.   V.    BowtOD,    Taylor,    361.  bench  of  judges,    and  on  the   28th 

The  qaestion  "whether,  when  a  wit-  January,   1866,  was  aiBrmed  by  aU 

nees,  having  given  a  prisoner  a  good  (fifteen)  of  them, 
character,  any  evidence  was  admissible        (6)  QJt.   App.  A.|>.8  ;    ue  before, 

to  contradict  it,"  came  before  the  whole  §  633-5. 

s2 
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Prosecntor  can- 
not examine  as 
to  general  habits, 
to  show  that  the 
prisoner  has  a 
general  disposi- 
tion to  commit 
offence  charged. 


Character  not 
connected  with 
charge,  cannot 
wpigh  against 
direct  evidence 
(if  the  (tact. 

When  one  of  the 
elements  upon 
which  the  ooort 
founds  their 
opinion. 

Character,  when 
bearing  on  the 
cbaige ; 


on  a  charge  of 
murder; 


on  a  charge  of 
theft; 


on  a  ohargB 
implicating 
courage. 


may  be  of  much  more  importance.  If  the  possibility  of 
mifair  or  prejudiced  testimony  be  admitted  (and  this  possi- 
bility cannot  be  rejected  in  a  court  of  justice),  ther*  can  be 
no  question  as  to  the  necessity  of  affording  the  prisoner 
every  opportunity  of  rebutting  the  testimony  elicited  on  an 
inquiry  into  character. 

827.  On  a  court  martial,  as  in  a  court  of  civil  judicature, 
a  prosecutor  is  not  permitted,  in  any  circumstances,  to 
examine  as  to  general  habits,  in  order  to  show  that  the 
prisoner  has  a  general  disposition  to  commit  the  same  kind 
of  offence  as  that  charged  against  him ;  (  6 )  but  he  may 
prove  that  the  prisoner  expressed  his  intention  of  committing 
the  particular  crime  in  issue. 

828.  Evidence  of  general  good  character  cannot  avail  the 
prisoner  against  evidence  of  the  fact ;  but  where  ^^  some 
reasonable  doubt  exists  as  to  his  guilt,"  (7)  it  may  tend  to 
strengthen  a  presumption  of  innocence ;  and  where  intention 
is  a  principal  ingredient  in  the  offence,  or  where  presump- 
tive proof  only  is  adduced,  evidence  as  to  character,  hearing 
on  the  charge,  may  be  highly  important,  and  serve  to  explain 
the  prisoner's  conduct.  On  a  trial  for  treason.  Lord  Kenyon 
observed :  ^^  An  affectionate  and  warm  evidence  of  character, 
when  collected  together,  should  make  a  strong  impression 
in  favour  of  a  prisoner ;  and  when  those  who  give  such  a 
character  in  evidence  are  entitled  to  credit,  their  testimony 
should  have  great  weight  with  the  jury."  (8)  On  a  charge 
of  murder,  where  malice  is  the  essence  of  the  crime,  expres- 
sions of  good  will  and  acts  of  kindness  by  the  prisoner  towards 
the  deceased,  are  always  considered  important  evidence,  as 
showing  what  was  his  general  disposition  towards  him,  and 
leading  to  the  conclusion  that  his  intention  could  not  have 
been  that  imputed  by  the  charge.  (9)  On  a  charge  of  theft, 
character  for  honesty  may  be  entitled  to  great  weight.  So 
also  on  a  charge  implicating  the  courage  of  a  soldier, 
character  for  bravery  and  resolution  might  be  of  vast  im- 
portance ;  but  it  would  be  manifestly  absurd  and  irrelevant 
on  a  charge  of  theft,  to  allow  character  for  bravery  to  weigh 
in  the  scale  of  proof;  or,  on  a  charge  of  cowardice,  to  be 
biassed  by  a  character  of  honesty.     Greneral  character,  im- 


(6)  1  FhiUipB,  608 ;  Bee  $  817. 

(7)  Taylor,  360-1. 


(8)  Rex  V.  Tholwall,  O.B.  1794. 

(9)  1  Phillips,  507. 
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connected  with  the  charge,  though  it  may  not  weigh  with 
the  court,  except  in  awarding  punishment  in  discretionary 
cases,  may  most  essentially  serve  the  prisoner,  by  influencing 
the  superior  with  whom  it  rests  to  mitigate  or  remit  the 
sentence. 

829.  Secondly. — That  the  point  in  issue  is  to  be  proved  'ShBOHtupro^ 
by  the  party  who  asserts  the  affirmative,  is  a  rule  of  evidence  of  piw/ueson" 
arising  from  the  difficulty,  in  many  cases  the  impossibility  of  cam^d^dBon^ 
proving  a  negative  ;  and  because,  when  not  impossible,  the  tact.      ^'  ^^^ 
negative  does  not  admit  of  the  direct  and  simple  proof  of 

which  the  affirmative  is  capable.  (1) 

830.  Hence  the  prosecutor  must  give  evidence  of  the  com-  The  burden  of 
mission  of  the  crime,  or  of  facts  from  which  the  court  may  ^hLgS^^  on 
reasonably  infer  that  it  has  been  committed ;  and  the  prisoner  *  P'^o^^'iitor. 
must  prove  any  facts  from  which  he  wishes  the  court  to  infer 

his  innocence.     The  party  wishing  to  prove  a  document  by 

secondary  evidence,   must  prove  that  it  cannot  be  forth^ 

coming.     Where  the  charge  is  a  culpable  omission  or  breach  Proeecutor 

of  duty,  the  person  who  makes  the  charge  is  bound  to  prove  ofdutymnat 

it,  though  it  may  involve  a  negative ;  for  it  is  one  of  thfi  first 

principles  of  justice  not  to  presimie  that  a  person  has  acted 

illegally  till  the  contrary' is  proved ;  (2)   but  the  proof  of 

possession  of  stolen  goods,  soon  after  the  theft,  shifts  the 

necessity  of  explaining  his  having  them  to  the  prisoner.   On 

a  charge  of  absence  without  leave,  the  prisoner  must  prove 

any  cause  which  rendered  it  unavoidable,  or  that,  in  fact, 

he  had  got  leave  ;  and  so  in  like  cases  it  will  be  seen  tha.t 

the  burden  of  proof  rests  with  him  who  has  to  support  his 

case  by  the  proof  of  a  fact,  in  every  instance  where  it  must 

be  supposed  to  be  within  his  knowledge. 

831.  Thirdly. — That  it  is  sufficient  to  prove  the  substance  The  evidence 

of  the  issue,  is  a  rule  in  law  on  which  courts  martial  are  ^**»  **»  •nega- 
tions in  the 

continually  required  to  act.      A  due   consideration  of  the  charge,  but  the 

_  lubetanoe  of  Uie 

statutory  provisions  hereafter  quoted,  [§  832,  845-8]  and  of  charge  only  need 
the  following  examples,  may  assist  in  forming  a  correct  con- 
clusion, in  other  cases  where  this  principle  is  involved. 
Besort  has  been  had  to  precedents  from  courts  of  civil  judi- 
cature ;  because  it  may  be  supposed  that  the  soundness  of 
the  law,  involved  in  the  custom  or  decision,  is  not  so  liable 

(1)  Taylor,  272.  (2)  1  Phillips,  658. 
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to   be  questioned,   as  in  the   case   of  decisions   of  courts 

martial, 
offendenin-  832.  The  foUowiug  scctiou  of  Lord  Campbell's  act  is  given 

offenooi  may  be  at  length,  as  it  dircctlj  affects  the  proceedinf^^  of  general 
an  attempt  to  courts  martial  for  trial  of  civil  offences,  and  the  principle  is 
and  are  Uabie  to'  applicable  iu  othcr  cases :  "  Whereas  offenders  often  escape 

tho  same  oodM'  a.-i  11 

tiuenoffiMif  couvictiou  Dj  roasou  that  such  persons  ought  to  have  been 
^nvictedofthe    charged  with  attempting  to  commit  offences,  and  not  with 

the  actual  commission  thereof:  For  remedy  thereof  be  it 
enacted,  That  if  on  the  trial  of  any  person  charged  with  any 
felony  or  misdemeanor  it  shall  appear  to  the  jury  upon  the 
evidence  that  the  defendant  did  not  complete  the  offence 
charged,  but  that  he  was  guilty  only  of  an  attempt  to  commit 
the  same,  such  person  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is  not  guilty  of  the  felony  or 
No  penonBo  misdcmeanor  charged,  but  is  guilty  of  an  attempt  to  commit 
wards  prosecat^  the  samo,  and  thereupon  such  person  shall  be  liable  to  be 

for  the  same.  •  v     j  ••       xi_  •^i_i_j"i_  ^aj 

(pumshed  m  the  same  manner  as  if  he  had  been  convicted 
upon  an  indictment  for  attempting  to  commit  the  particular 
felony  or  misdemeanor  charged  in  the  said  indictment ;  and 
no  person  so  tried  as  herein  lastly  mentioned  shall  be  liable 
to  be  afterwards  prosecuted  for  an  attempt  to  commit  the 
felony  or  misdemeanor  for  which  he  was  so  tried."  (3) 
Examples,  In  833.  lu  actious  for  slaudcr,  the  courts  used  to  hold  that 

ordiiireepect,  the  plaintiff  was  bound  to  prove  the  words  precisely  as  laid : 
charged  may  but  it  is  uow  Settled,  that  it  wiU  be  sufficient  if  the  plaintiff 
chaise;  provc  somo  material  part  of  the  words  alleged  on  the  record. 

If  the  declaration  contain  several  actionable  words,  the 
plaintiff  will  be  entitled  to  a  verdict  on  proving  some  of 
them.  (4)  The  principle  is  obviously  applicable  where  dis- 
respectful or  insubordinate  language  is  the  subject  of  a 
military  charge, 
on-a  charge  of  834.  On  au  indictment  for  burglary  and  stealing,  if  the 

burglary,  or        prosccutor  establish  his  case  with  the  exception  of  proving 
that  the  breaking  and  entering  was  in  the  night,  the  prisoner 
steaung  may  be    may  be  couvicted  of  housebreaking ;  if  no  breaking  be  proved, 

he  may  be  found  guilty  of  stealing,  and  so  on.  (5) 

(8)  14  &  15  Vict,  c  100,  8.  9.  (4)  1  Phillips,  560.   Tajlor,  22S. 

(5)  Taylor.  267. 
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835.  On  the  trial  of  a  prisoner  for  murder,  he  may  be  (macharg«of 
found  guilty  of  manslaughter  only;  for  the  principal  matter  aiaoghtermaybe 
is  the  killing,  and  the  malice  is  only  matter  of  aggrava- 
tion. (6) 

836.  If  the  indictment  char&:es  that  JL  gave  the  mortal  where  several  aid 

**  .  *°<*  ftbrt.  the  act 

blow,  and  that  B  and  C  were  present,  aiding  and  abetting,  of  one  i*  the  act 
&c.,  and  on  the  evidence  it  appears  that  B  struck,  and  that 
A  and  C  were  present,  aiding,  &c.,  this  is  not  a  material 
variance ;  for  the  stroke  is  adjudged  in  law  to  be  the  stroke 
of  every  one  of  them,  and  is  as  much  the  act  of  the  others 
as  if  they  all  three  had  held  the  weapon  and  had  all  together 
struck  the  deceased.  The  identity  of  the  person  supposed 
to  have  given  the  stroke,  says  Mr.  Justice  Foster,  is  but  a 
circumstance,  and  in  this  case  a  very  immaterial  one.  The 
stroke  of  one  is,  in  consideration  of  law  and  in  sound  reason 
too,  the  stroke  of  all.  They  are  all  principals  in  law,  and 
principals  in  deed. 

837.  On  courts  martial,  a  prisoner  charged  with  desertion  Ctaa^aigeot 
may  be  found  guilty  of  absenting  hvmsdf  without  leave;  absence  without 

loft  v  G  iDttj  00 

for  absence  is  the  principal  fact  in  issue,  the  motive  and  toand; 
design  being  matter  of  aggravation.  (1) 

838.  On  a  charge  of  offering  violence  to  a  superior  officer  on  a  charge  of 
in  the  execution  of  his  office,  by  discharging  a  loaded  musket  *«perior,  or  to 
at  him,  the  prisoner  may  be  convicted  of  offering  violence,  cution  c/  hu 
and  \mder  the  1 05th,  or  41st  [§  215"^]  article,  punishment  may  only 'may  be 
be  awarded  although  the  evidence  fail  in  establishing  that 

the  rank  or  authority  of  the  superior  officer  was  known 
to  the  offender,  or  although  the  capital  offence  imder  the 
mutiny  act  may  not  have  been  committed  in  consequence  of 
the  superior  officer  not  having  been  in  the  execution  of  his 
office  at  the  time.  The  principal  matter  is  the  offered  violence^ 
the  rank  and  office  of  the  person  fired  at  are  circumstances 
in  aggravation. 

839.  On  the  trial  of  an  officer  charged  with  the  conduct,  on  a  charge  of 
on  which  is  groimded  the  imputation  of  behaving  in   a  duct,  imputation 
scandalous  manner,  .imbecoming  the  character  of  an  officer  ont;->if  facts  be 

found,  amount- 

(6)  1  Phillips,  668.     Taylor,  267.  bnt  found  guilty  of  manslaughter,  and  Sfe^tS^' 

Bee  general  court  martial  arising  out  sentenced  to  be  imprisoned — the  prin-   crime,  punish- 

of  a  duel  at  Corfa,  in  which   Lieu-  ci pal  and  his  second  for  four  years,  the   ment  may  follow; 

tenant  Scobell,  fl.F.,  Unattached,  was  second  for  the  deceased  for  six  months, 

killed.    The  surriving  principal  and  G.0.636. 

the  seconds  were  charged  with  wUfttl        (1)  See  a  provision  to  this  effect  in 

murder,  of  which  they  were  acquitted,  the  43rd  article  of  war  [§182  n]. 
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and  a  gentleman,  the  court  may  absolve  the  prisoner  of  the 
degree  of  guilt  charged,  and  negative  the  imputation, 
either  wholly  or  in  part ;  but  if  the  court  find  all  or  some  of 
the  facts  proved,  and  if  they  amount  to  a  disorder  or  neglect 
which  the  court    to  the  prejudice  of  good  order  and  military  discipline,  the 

then  awards  at  _.  .     .-,    *»j«  .•  j  •...  .•,     ' 

its  discretion;      court  may  at  tneir  discretion  award   cashiering   or  other 

punishment  proportioned  to  the  military  offence,  and  not 
necessarily  cashiering,  which  is  prescribed  positively  as  the 

contrary  opinion  penalty  Under  the  seventy-ninth  article  of  war.  (2)     Mx. 

Samuel,  in  his  elaborate  but  sometimes  unmilitary  work,  has 
failed  to  remark  this  distinction  in  the  case  at  the  Gape, 
instanced  by  M^ Arthur ;  and  also  in  that  of  Captain  Cribbs, 

Case  at  the  Cape,  at  Futtyghur  in  1814.  (3)     The  case  at  the  Cape  is  thus 

given  by  M® Arthur :  At  a  general  court  martial  at  the  Cape 
of  Good  Hope,  in  May  1801,  an  officer  was  charged  with 

Charge.  '^  scaudalous,  iufamous  conduct,  unbecoming  the  character  of 

an  officer  and  a  gentleman,  in  having  sent  a  charge  of  six 
hundred  pounds,  or  thereabouts,  to  Sir  George  Younge  for 
a  horse  which  the  said  officer  had  declared  to  be  a  present 
from  him  to  Sir  George,  when  governor  of  the  colony  of  the 

Opinion  of  coirt;  Cape  of  Good  Hope ;"  concerning  which  charge  the  court 
martial  made  a  distinction;  they  acquitted  the  officer  of 

(2)  It  is  not  an  uncommon,  though  The  subjoined  extract  from  a  deci- 

a  most  mistaken  impression  that — in  sion  of  King  George  the  Fourth  may 

cases  where  an  officer  is  either  brought  serve  to  put  this  point  in  its  proper 

to  trial  on  the  charge  and  found  guilty  light.    A  general  court  martial  hanng 

of  "conduct  unbecoming  the  character  found  an  officer  guilty  of  "conduct 

of  an  officer  and  a  gentleman ; "  or  else  unbecoming  the  character  of  an  officer 

charged  with  "  scandalous    conduct  and  a  gentleman/'  sentenced  him  **  to 

unb^oming  the  character  of  an  officer  be   cashiered."      They    then    lecom- 

and  a  gentleman"  but  acquitted  of  so  mended  him  in  the  most  feeling  terms 

much  of  the  charge  as  designates  his  to  the  gracious  consideration  of  His 

unbecoming  conduct  as  scandalous —  Majesty,  prefacing  their  appeal  by  a 

the    court   is    bound,    although    the  statement  "  that  they  had  awarded  the 

offence  as  found  does  not  fall  under  specific  punishment  which  the  articles 

the  83rd  article,  nevertheless,  to  award  of  war  prescribe." 

cashiering.  "  The  King  has  been  pleased  to  ap- 

There  can  be  no  question  but  that  prove  and  confirm  the  finding  and 

courts  martial   may,   and  very  fre-  sentence  of  the  court :  but  in  considera- 

quently  do,  award  this,  the  extreme    tion  of  the  long  services,  &c 

punishment,  under  the  106th  article,  and  the  strong  recommendation  of  the 

when  they  are  of  opinion  that  cashiering  court  in  "  the  prisoner  s  "  favour,  His 

is  called  for  by  the  nature  and  degree  Majesty  has  been  graciously  pleased 

of  the  particular  offence ;  but  it  slto-  to  remit  the  sentence ;  which  appeared, 

gether  depends  on  the  court  either  to  moreover,  to  have  been  adjudged  by 

sentence  the  offender  to  be  cashiered  the  court  under  an  erroneous  tinpras- 

or  to  suffer  any  of  the  otier  and  less  sion,  that  it  was  bound  by  law  to  pass 

severe  punishments,  ranging  from  dis-  it." — G.O.  Horse   Guarcis,  6th  Nov. 

missal  to  reprimand,  which  they  may  1828. 

award  at  their  diacretioD.  (3)  Samuel,  648-651. 
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scandalous,  infamous  behaviour,  but  considered  his  conduct, 
nevertheless,  as  unbecoming  the  character  of  an  officer  and 
a  gentleman,  for  which  they  adjudged  him  to  be  suspended 
from  rank  and  pay  for  the  space  of  six  calendar  months.  The 
proceedings  having  been  laid  before  His  Majesty,  the  judge 
advocate  general  signified  to  Lieutenant  General  Dundas, 
the  conmiander  in  chief  at  the  Cape,  that  His  Majesty,  remarks  of  His 
laying  out  of  the  case  any  question  touching  either  the  right 
or  delicacy  of  the  officer's  claim  to  a  compensation  for  the 
horse,  concerning  which  the  difference  had  arisen,  points  not 
within  the  cognizance  of  a  court  martial,  considered  the 
adjudication  as  irregular,  inasmuch  as  the  court  had  acquitted 
him  of  the  only  imputation  which  could  bring  the  business 
as  a  charge  before  them,  namely,  of  any  scandalous  or  infa- 
mous behaviour  in  the  transaction :  His  Majesty  could  not^ 
therefore,  approve  the  sentence ;  at  the  same  time  it  was 
signified,  that  His  Majesty  was  graciously  disposed  to  attri- 
bute the  error  to  the  nice  feelings  of  the  officers  who 
composed  the  court  martial,  which  had  urged  them  to  mark 
their  dislike  of  a  conduct  which  appeared  to  them  not 
decorous.  (4) 

840.  The  other  case  referred  to  by  Mr.  Samuel  is  that  of  case  of  captain 

Qibba  • 

Captain  J.  Gibbs,  I6th  Native  Infantry:  He  was  arraigned 

in  the  year  1814,  at  Futtyghur,  for  scandalous,  infamous 

conduct,  in  having  endeavoured,  at  Rewarrie,  on  or  about 

the  26th  October,  1813,  to  prevail  on  the  wife  of  Major  second  charge 

E.  P.  Wilson  to  quit  her  husband's  protection,  and  fly  to 

his,  at  a  time  when  it  was  known  that  Major  Wilson  was 

very  dangerously  ill.     The  court  acquitted  the  prisoner  of 

another  charge,  and  on  this  charge   found  him  guilty  of  opinion  of  conrt; 

having  endeavoured  to  prevail  on  the  wife  of  Major  E.  P. 

Wilson   to   quit  his   protection,   under  the  circumstances 

charged:   but  acquitted  him   of  scandalous  and  infamous 

conduct,  unbecoming  an   officer   and  a  gentleman.      The 

Marquis  of  Hastings,  then  governor  general  and  commander 

in  chief  in  India,  in  remarking  on  the  circumstances  of  the 

sentence,  observed  in  his  general  order  to  the  Indian  army : 

^^That  the  court,  in   declaring    the   immoral   act,  proved  remarkaofthe 

against  Captain  Gibbs,  did  not  come  within  the  description  SJS?"*^*'  " 

of  scandalous,  infamous,  and  unbecoming  the  character  of 

(4)  .2  HeAxtlmr,  298.9. 
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Inference  from 
the  remarks  of 
His  Ma j»ity  ar  d 
the  Marquis  of 
HastingB: 


mimilitaiy  oon- 
duct  may  be 
visited  by 
punishment. 


though  eharged 
ast  but  not 
amountUtg  to^ 
acandalouB,  in- 
famous conduct. 


an  officer  and  a  gentleman,  divested  itself  of  all  power  (in 
the  opinion  of  the  cominander  in  chief)  to  award  punish- 
ment, because  the  act  cannot  stand  within  military  cogni 
zance,  but  inasmuch  as  it  may  be  considered  to  come  imder 
the  above  specific  definition,  the  conmiander  in  chief  must, 
therefore,  regard  the  court  as  having  returned  a  verdict  of 
acquittal  generally;  in  this  view  of  the  case,  his  lordship 
directs  that  Captain  Gibbs  shall  return  to  his  duty.''  (5) 

841.  Mr.  Samuel  might  have  noticed  that  the  declaration 
of  His   Majesty's  sentiments  on  the  trial  at  the  Gape,  as 
expressed  by  the  judge  advocate  general,  points  out  most 
clearly  that  the  court  acquitted  the  prisoner  '*  of  the  OTily 
imputation  which  cwild  bring  the  business  as  a  charge  before 
them."     An  officer's  sending  an  improper  charge  for  a  horse, 
taken  abstractedly,  could  in  nowise  affect  military  discipline, 
and  excepting  as  it  might  implicate  the  personal  character 
of  an  officer,  in  a  degree  amounting  to  '^  scandalous  conduct," 
no  offence  under  the  articles  of  war  could  be  charged ;  since 
there  is  not  any  provision  in  the  articles  for  the  cognizance 
of  unofficerlike  and  imgentlemanlike  conduct,  (divested  of  a 
tendency  to  affect  good  order  and  military  discipline,)  in  any 
degree  less  than  that  involving  scandal.     So  also,  the  order 
as  to  Captain  Gribbs  very  clearly  specifies,  that   the  court 
divested  itself  of  all  power  to  award  pimishment,  because  ths 
act  (as  found  by  them)  could  not  stand  within  military 
cognizance.     If  then  the  court  had  been  of  opinion  that  the 
act  could  have   stood  within    military  cognizance,  when 
separated  from  the  imputations  built  upon  it  by  the  charge, 
the  court  would  not   have  divested  itself  of  all  power  to 
award  punishment ;  and,  therefore,  had  the  charge  been  for 
conduct  directly  to   the   prejudice   of  military  discipline. 
Captain  Gribbs  might  have  been  lawfully  punished  on  proof 
of  the  flBUsts,  apart  &om  the  special  imputation  charged.     In 
support  of  this  opinion,  many  cases  might  be  quoted,  but 
the  following  is  given,  because  the  sentence  was  confirmed 
by  the  sovereign ;  and  in  it  the  accused  is  expressly  acquitted 
of  scandalous   conduct,  imbecoming   the  character  of  an 
officer  and  a  gentleman,  with  which  he  had  been  pointedly 
and  exclusively  charged  (so  far  as  the  imputation  built  on 
the  facts  extended) ;  and  yet,  being  found  guilty  of  com- 

(6)  Samuel,  661. 
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mitting  certain  acts,  (set  forth  as  the  grounds  of  the 
imputation  charged,)  evidently  tending  to  the  prejudice  of 
good  order  and  military  discipline,  the  prisoner  is  punished 
accordingly. 

842.  At  a  general  court  martial  held  at  Lisbon,  on  the  cueof  Lient. 
19th  June,  1810,  and   continued  by  adjournments  to  the      ^™" 
21st  of  the  same  month,  Lieutenant  Thomas  Dunkin,  4th 
Dragoons,  was  arraigned  for  ^^  scandalous  and  infamovs  charge; 
conduct,  unbecoming  the  character  of  an  officer  and  a  gentle- 
man, while  in  command  of  a  detachment  of  the  4th  Dragoons, 
in  the  Anacreon  transport,  on  the  passage  from  Portsmouth 
to  Lisbon,  by  making  use  of  highly  improper  language  to, 
and  striking.  Hospital  Mate  Daniel  Maguin,  an  officer  under 
his  command,  on  or  about  the  7th  March,  1810.^'    The  court  opinion; 
<«  was  of  opinion  that  he  was  guilty  of  the  first  part  of  the 
first  charge  preferred  against  him,  in  as  fiur  as  making  use 
of  highly  improper  language  to,  and  striking.  Hospital  Mate 
Maguin,  an  officer  under  his  command,  on  or  about  the  7  th 
of  March,  1810,  being  in  breach  of  the  articles  of  war,  and 
by  virtue  thereof  sentenced  him,  the  prisoner.  Lieutenant  sentence ;. 
Thomas  Dunkin,  of  the  4th  Dragoons,  to  be  suspended  from 
rank  and  pay  for  the  space  of  six  calendar  months  ;  but  the 
court,  in   consideration  of  the  grossly  insulting  language 
made  use  of  by  Hospital  Mate  Maguin  to  the  prisoner, 
acquitted  him  of  ecavdaious,    infamovs  conduct^  v/nhe^ 
coming  the  character  of  an  officer  and  a  gentleman.^    The 
King  was  '^  pleased  to  confirm  the  opinion  and  sentence  of  confirmation. 
the  court ;  but,  in  consideration  of  all  the  circumstances  of 
the  prisoner's  conduct,  as  they  appear  on  the  face  of  the 
proceedings.  His  Majesty  was  pleased  to  command  that  it 
should  be  intinoated  to  Lieutenant  Dunkin,  that  His  Majesty 
had  no  further  occasion  for  his  service."  (6) 

843-4.  ^  soldier  charged  with  disgraceful  conduct  may,  on  a  charge  of 

•  diBsracenil  con« 

in  like  manner,  be  acquitted  of  the  imputation ;  and  if  foimd  dnct  impatation 

_  -  thrown  ont)  fteta 

guilty  of  the  facts  charged,  they  being  to  the  prejudice  of  found. 
good  order  and  military  discipline,  may  be  punished  accord- 
ing to  the  nature  and  degree  of  the  offence. 

845.  With  respect  to  variances,  and  as  connected  with  the  vabiahcd. 
maxim  now  imder  consideration,  it  may  be  useful  again  to 
refer  to  Lord  Campbeirs  Criminal  Justice  Improvement  Act,  J^.  ^'■5*j!"** 

(6)  a.0.186.    On  this  subject,  ue  aUo  §  410>11. 
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14  &  15  Vict, 
c.  100. 


the  principle  of 
relaxing  the 
technical  strict- 
ness of  former 
practice. 


The  court  may 
amena  certain 
variances ; 


name  of  place, 


orperton, 


or  thing, 


w  owner. 


(14  &  15  Vict.  c.  100).  Many  important  provisions  directly 
apply  to  the  proceedings  of  courts  martiaL  when  employed  to 
dispense  the  criminal  law,  although  others,  in  accordance  with 
the  custom  of  the  service,  can  only  be  brought  to  bear  by 
the  intervention  of  the  superior  authority. 

846.  It  premises  that  "  offenders  frequently  escape  con- 
viction on  their  trials  by  reason  of  the  technical  strictness  of 
criminal  proceedings  in  matters  not  material  to  the  merits 
of  the  case : "  that  "  such  technical  strictness  may  safely  be 
relaxed  in  many  instances,  so  as  t^  ensure  the  punishment 
of  the  guilty,  without  depriving  the  accused  of  any  just  means 
of  defence : "  and  that  "  a  failure  of  justice  often  takes  place 
on  the  trial  of  persons  charged  with  felony  and  misdemeanor 
by  reason  of  variances  between  the  statement  in  the  indict- 
ment on  which  the  trial  is  had  and  the  proof  of  names,  dates, 
matters,  and  circumstances  therein  mentioned,  not  material 
to  the  merits  of  the  case,  and  by  the  misstatement  whereof 
the  person  on  trial  can/rwt  have  been  prejudiced  in  his 
defence" 

847.  It  enacts  {sec.  1)  that  "whenever  on  the  trial  of 
any  indictment  for  any  felony  or  misdemeanor  there  shall 
appear  to  be  any  variance  between  the  statement  in  such 
indictment  and  the  evidence  offered  in  proof  thereof,  in  the 
name  of  any  county,  riding,  division,  city,  borough,  town 
corporate,  parish,  township,  or  place  mentioned  or  described 
in  any  such  indictment,  or  in  the  name  or  description  of  any 
person  or  persons,  or  body  politic  or  corporate,  therein  stated 
or  alleged  to  be  the  owner  or  owners  of  any  property,  real 
or  personal,  which  shall  form  the  subject  of  any  offence 
charged  therein,  or  in  the  name  or  description  of  any  person 
or  persons,  body  politic  or  corporate,  therein  stated  or  alleged 
to  be  injured  or  damaged  or  intended  to  be  injured  or 
damaged  by  the  commission  of  such  offence,  or  in  the 
Christian  name  or  surname,  or  both  Christian  name  and 
surname,  or  other  description  whatsoever,  of  any  person 
or  persons  whomsoever  therein  named  or  described,  or  in 
the  name  or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described,  or  in  the  ownership  of  any  pro- 
perty named  or  described  therein,  it  shall  and  may  be 
lawful  for  the  court  before  which  the  trial  shall  be  had,  if  it 
shall  consider  such  variance  not  material  to  the  merits  of  the 
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case,  and  that  the  defendant  cannot  be  prejudiced  thereby  in  u  and  u  vict. 
hifl  defence  on  such  merits,  to  order  such  indictment  to  be  notmkuwiaito 
amended,  according  to  the  proof,  by  some  oflScer  of  the  court  ^^nd\y  ^* 
or  other  person,  both  in  that  part  of  the  indictment  where  such  SSmdiSt  cannot 
variance  occurs  and  in  every  other  part  of  the  indictment  wa'drfraoTwid 
which  it  may  become  necessary  to  amend,  on  such  terms  as  SSJj^o?^' 
to  postponing  the  trial  to  be  had  before  the  same  or  another  gSr*^*  '*^ 
jury,  as  such  court  shall  think  reasonable;   and  after  any 
such  amendment  the  trial  shall  proceed,  whenever  the  same 
shall  be  proceeded  with,  in  the  same  manner  in  all  respects 
and  with  the  same  consequences,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted  for  perjury  and  other- 
wise, as  if  no  such  variance  had  occurred." 

848.  The  twelfth  section  provides  that  "  If  upon  the  trial  The  doctrine  of 
of  any  person  for  misdemeanor,  it  shall  appear  that  the  facts  end  to. 
given  in  evidence  amount  to  a  felony,  such  person  shall  not 

by  reason  thereof  be  entitled  to  be  acquitted  of  such  mis- 
demeanor," and  thus  puts  an  end  to  a  legal  subtilty,  which 
had  led  to  a  failure  of  justice ;  as,  for  example,  where  a 
man  was  tried  for  an  assault  on  a  woman,  and  it  turned  out 
that  he  had  committed  a  rape,  it  was  held  that  he  was  to 
be  acquitted,  because  the  misdemeanor  had  Tnerged  in  the 
felony. 

849.  It  depends  on  the  general  rule,  "  It  is  sufficient  to  variance  in  time. 
•prove  the  mbstance  of  the  issued  that  it  is  not  held  to  be 
invariably  necessary  to   prove  the  time  precisely  as  laid, 

except  in  the  very  few  cases  where  the  particular  day  or 
hour  may  form  an  ingredient  of  the  offence  itself.  (7)  This 
is  the  constant  course  of  proceeding  in  criminal  prosecutions 
before  courts  of  ordinary  jurisdiction,  from  the  highest 
offence  to  the  lowest: — In  high  treason,  evidence  may  be 
given  of  an  overt  act,  either  before  or  after  the  day  specified 
in  the  indictment ;  the  particular  day  is  not  material  in 
point  of  proof,  and  is  merely  matter  of  form ;  (8) — nor  is 


(7)  The  7  Geo.  3,  c.  64,  s.  20,  de-  the  time  imperfectly ;  nor  for  stating 

dares  that  no  judgment  or  any  indict-  the  offence  to  have  been  committed  on 

ment  or  information,  for  any  felony  or  a  day  tuhsequent  to  the  finding  of  the 

misdemeanor,  shall  be  stayed  or  re-  indictment  or  exhibiting  the  informa- 

▼ersed,  for  omitting  to  state  the  time  tion ;  or  on  an  impossible  day ;  or  on 

at  which  the  offence  was  committed,  a  day  that  never  happened, 

in  any  case  where  time  is  not  of  the  (S)  1  Phillips,  600. 
essence  of  the  offence ;  nor  for  stating 
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Adverted  to  in 
finding. 


Specific  finding 


necessary  where 
date  or  place  has 
been  incarectly 
stated. 


Variance  in 
place,  preTions 
cnstom  relatiTe 
to,  affected  by 
existing  provi> 
sion  of  mutiny 
act. 


greater  strictness  required  in  the  proof  of  charges  before  a 
court  martial. 

850.  On  the  trial  of  Lieutenant  Colonel  Alen,  the  court 
in  their  sentence  made  the  following  remark,  which,  as  part 
of  the  proceedings,  was  approved  by  His  Majesty:  "The 
court  have  not  taken  into  consideration  the  circumstance  of 
the  order  of  the  30th  January,^  (the  order,  which  the 
lieutenant  colonel  was  charged  with  disobeying),  "having 
been  inserted  in  the  thi/rd  charge^  instead  of  the  31st  of  that 
month,  the  mistake  appearing  to  have  been  merely  a  clerical 
one."  (9) 

851.  In  the  case  of  a  soldier,  who  was  tried  for  having 
deserted  on  the  19th  October,  1833,  when  in  &ct  he  had 
deserted  on  the  19th  October  of  the  preceding  year,  but 
was  still  illegally  absent  on  the  date  mentioned  in  the 
charge,  the  court  was  recommended  by  the  judge  advocate 
general  (1)  to  come  to  a  specific  finding,  stating  the  &cts 
which  appeared  in  evidence  as  above  detailed,  and  to  find  the 
prisoner  guilty  of  the  charge,  with  the  exception  of  so  much 
of  it  as  imported  that  he  deserted  on  or  about  the  particular 
date  mentioned. 

852.  It  would  appear  that  this  specific  finding  is  in  strict- 
ness essential  to  the  execution  of  the  sentence,  and  should 
in  no  case  be  omitted  when  a  date  has  been  inaccurately 
stated.  (2) 

853.  An  alteration  in  the  mutiny  act  of  1834,  which  has 
been  already  adverted  to  [§10],  considerably  affects  the 
practice  of  courts  martial,  as  to  evidence  of  place.  The 
jurisdiction  of  courts  martial  is  extended  without  limitation 
as  to  place,  and  a  mistake  as  to  place,  unless  the  place  be 
material,  will  not  affect  the  proceedings ;  the  acts  of  the 
prisoner,  wherever  committed,  being  liable  to  be  given  in 
evidence. 


(9)  G.0.426. 

(1)  Mr.RobertGrant,— 9tli  Janufti7, 
1834. 

(2)  The  judge  adyocate  general  re- 
marked upon  the  case  of  a  soldier  of 
the  Scots  Fusilier  Guards,  who  was 
pioTed  (February,  1833)  to  have  com- 
mitted the  oflfence  laid  to  his  charge, 
but  not  upon  the  day  specified :  "  It 
was  perfectly  competent  to  the  court 
to  find  the  prisoner  guilty  under  the 


charge  so  framed,  although  the  offence 
was  proved  to  hare  occurred  on  a 
different  day,  but,  in  such  case,  it  was 
in  strictness  the  duty  of  the  court  to 
specify  in  their  finding  on  what  day 
the  offence  took  place."  As  the  court 
in  this  instance  confined  itself  to 
stating  the  offence  had  910/  occurred, 
on  the  day  mentioned,  the  judge  advo- 
cate general  recommended  the  sentence 
should  not  be  confirmed. 
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854.  Wbere  the  offence  has  been  incorrectly  charged  as  variance  as  to 
to  place,  the  court  may,  as  in  the  case  of  time,  correct  this  ^ve^ct. 
variance  by  a  specific  finding.     A  prisoner  was  charged  with 
deserting  from  Aldershot,  and  the  court  found  him  guilty  of 

the  charge,  "  except  that  he  deserted  from  Winchester  and 
not  from  Aldershot." 

855.  The  same  principle  applies  to  allegations  of  number  variance  aa  to 
and  quantity,  where  the  proof  pro  tanto  supports  the  claim  or  quantity. 
charge ;  as,  for  example,  a  prisoner,  charged  with  stealing 

ten  shillings,  may  be  convicted  of  stealing  five.  (3) 

856.  Fourthly. — The  general  rule,  that  "Hearsay  is  not  Hearnayor 
evidence,"  arises  from  the   admitted  principle  of  English  dance  not  reoeiv- 
law,  that,  with  few  exceptions,  every  fact  should  be  proved 

in  solemn  form  of  law  [§443,  9401  by  the  testimony  of  a  i.be<»uaethe 

i~9  7  J      J  J  second  person 

witness  speaking  from  his  personal  knowledge,  and  in  the  not  on  oath. 
presence  of  the  opposite  party,  so  that  he   may  have  an  2.  because  he 
opportunity  of  cross-questioning  the  witness  as  to  his  means  to^ose-^am^a. 
of  knowledge,  his  accuracy  of  observation,  the  strength  of    ^^ 
his  recollection,  and  his  disposition  to  speak  the  truth. 

857.  Hearsay,  in  its  legal  sense,  is  used  with  reference  **  Hearsay," 
both  to  that  which  is  written  and  that  which  is  spoken,  being  ^^^bne^' 
applied  to  that  second-hand  kind  of  evidence  which  does  "*^' 

not  depend  solely  on  the  credibility  of  the  witness  himself,  Thismieex- 

*  •'  •'  clndes  deriTatlTe 

speaking  from  his  own  knowledge,  but  depends  on  the  in-  or  Meeond-fiand 
formation  he  has  derived  from  others.  (4) 

858.  So  far  is  the  general  rule  carried,  that  it  is  held  to  Heanayisex. 

,     J  -IT  'J,  X*  J*   J*     1.  -J    cloded.  In  cases 

exclude  any  verbal  or  written  narrative  of  facts  received  where  no  other 
from  some  other  person,  even  if  that  person  were  a  witness  possibly  be 
giving  his  evidence  on   oath,  and  though    such  statement 
"  purports  to  be  the  narrative  of  an  eye-witness  of  a  transac- 
tion, and  that  witness  the  only  one,  and  he  since  dead."  (5) 
But  when  a  witness  in  the  course  of  stating  what  has  come  bnt  does  not 
under  the  cognizance  of  his  own  senses,  relative  to  a  matter  Swrds^^***"** 
in  dispute,  states  the  language  of  others  which  he  has  heard,  2li^Nl^^r«M- 
or  produces  papers,  which  he  identifies  as  being  written  by  ^oondfof 
certain  persons,  his  evidence  may  sometimea  be  the  very  *^*"°^» 
matter  in  dispute,  or  something   from  which  a  pertinent 
inference,  relative  to  the  matter  in  dispute,  may  be  drawn. 
In  such  cases,  the  words  or  writings  are  received  in  evidence  and  not  adduced 

to  prove  their 
(8)  Starkie,  627.  (4)  1  PhiUipe,  143.    Taylor,  621,624.      "^bject-matter. 

(6)  1  PhiUipe,  167.  Taylor,  622. 
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SxoeptioDB : 


Dying  declara- 
tions  of  penona 
conacioos  of 
being  in  a  dying 
state. 


reoelTed  against 
a  prisoner 
Cliarged  with 
their  death  ; 


and  equally  when 
favourable  to 
Mm. 


Hearsay 
admissible  when 
Terbalacts 
indicate  a  preamt 
purpooe  and 
intention,  or  are 
part  of  a 
transaction,  or 
the  re«  gesUe, 


— not  in  proof  of  their  own  truth,  but — in  proof  of  their 
having  been  spoken  or  written ;  in  fact,  as  being  transac- 
tions, concerning  which  enquiry  may  be  instituted,  whether 
they  have  taken  place  or  not.  (6) 

859.  Apart  from  the  reception  of  documentary  evidence, 
and  of  confessions  by  prisoners,  which  will  be  considered 
hereafter,  [§992]  there  are  several  deviations  from  this  rule. 
The  most  essential  is  in  the  admission  of  the  dying  declara- 
tion of  a  person,  (though  not  made  in  the  presence  of  the 
accused,  nor  subject  to  cross-examination,)  who,  having 
received  a  mortal  injury,  relates  the  cause  of  his  death  or 
other  material  circumstance,  but  there  must  be  actual  dan- 
ger of  death,  and  a  full  apprehension,  at  the  time,  of  su-*^ 
danger,  in  order  to  render  such  declarations  admissible  after 
the  death.  (7) 

860.  The  mind  is  then  presumed  to  be  under  as  great  a 
religious  obligation  to  disclose  the  truth  as  is  created  by  the 
administration  of  an  oath ;  but  it  is  held  that  such  declara- 
tions are  only  admissible  "where  the  death  of  the  person, 
who  made  the  declaration,  is  the  subject  of  the  charge,  and 
where  the  circumstances  of  the  death  are  the  subject  of  the 
dying  declaration."  (8)  The  declarations  of  the  deceased 
in  favour  of  a  party  charged  with  his  death  are  admissible 
equally  as  where  they  operate  against  him.  (9)  Statements 
made  by  deceased  persons  as  to  the  state  of  their  health,  or 
the  nature  of  their  sufferings,  may  be  admitted,  as  was  done 
on  the  trial  of  Palmer  for  the  murder  of  Cook  in  1856, 
although  not  coming  within  the  rule  as  to  dying  declarations. 

861.  Words  and  writings  are  admitted  in  evidence  if  they 
are  connected  with,  or  serve  to  explain,  some  act,  when  its 
nature  and  object,  or  the  motives,  form  part  of  the  subject 
of  enquiry.  When  actions  are  attributable  to,  or  result 
from,  deliberation,  actions  are  to  be  explained  by  the  exist- 


(6)  1  PhiUips,  164-8.  Taylor,  626-9. 

(7)  By  Lord  Denman,  C. J.,  1  Phil- 
lips, 244. 

(8)  1  Phillips,  241.  As  the  decla- 
rations of  a  dying  man  are  admitted 
on  a  supposition  that  he  believes 
himself  to  be  on  the  confines  of  a 
fa  tore  world,  and  has  no  motives  to 
misrepresent,  but,  on  the  contrary,  the 
strongest  motives  to  speak  without 
disguise  and  without  malice — it  neces^ 


sarily  follows,  that  the  party  against 
whom  they  are  prodoced  in  evidence 
may  enter  into  the  particulars  of  his 
state  of  mind,  and  of  his  behaviour  in 
his  last  moments ;  or  may  be  allow^i 
to  show,  that  the  deceased  was  not  of 
such  a  character  as  was  likely  to  be 
impressed  by  a  religious  sense  of 
approaching  death. 
(9)  1  PhiUips,  242. 
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ing  state  of  the  mind.  (10)    A  prisoner's  conversation  con-  oonTenition  of 
nected,  though  by  implication  or  collaterally  only,  with  the  SSSi^rSS^" 
subject  of  enquiry,  may  be  received  as  indicating  the  bias  SSSiy!*' 
or  inclination  of  his  mind ;  (1)  or  as  having  led  to  an  act.  (2) 
Expressions  sometimes  afford  the  only  evidence  by  which  to 
judge  of  intention  and  design;  and  intention  and  design, 
forming  the  very  gist  or  essence  of  some  crimes,  original 
evidence  of  words  or  writings,  or  hearsay  in  its  larger  and 
more   ordinary  signification,  is  most  important,   and   the 
necessity  of  admitting  it  in  these  cases  must  be  evident. 

862.  The  declaration  of  a  person  robbed,  or  of  a  woman  oompiaiiitin 
ravished,  as  to  the  fact,  made  immediately  afterwards,  may  robbery. 
be  received  as  confirmatory  evidence,  though  the  particulars 

of  such  statements  cannot  be  enquired  into,  (3)  unless  it  be 
in  cross-examination  by  the  prisoner.  (4) 

863.  What  a  witness  has  been  heard  to  say  or  has  written  PreTioiu 
at  another  time  may  be  given  m  evidence,  m  certain  circum-  witneneB. 
stances,  which  will  be  adverted  to  with  reference  to  the  dis- 
crediting of  witnesses.  [§  982] 

864.  What  a  third  person  has  said,  or  written,  is  admis-  caDTenation 
sible  in  many  cases,  as  amounting  to  an  act  done  by  him,  thkdpmm! 
or  as  showing  his  knowledge,  or  as  evidence  of  his  conduct. 

If,  for  instance,  it  is  material  to  enquire  whether  a  certain 

person  gave  a  particular  order  on  a  certain  subject,  what  he 

has  said  or  written  may  be  evidence  of  the  order  ;  or,  where 

it  is  material  to  enquire  whether  a  certain  fact,  be  it  true  or 

fialse,  has  come  to  the  knowledge  of  a  third  person,  what  he 

has  said  or  written  may  as  clearly  show  his  knowledge,  as 

what  he  has  done.     So,  where  it  is  relevant  and  material  to  writisgB  or 

enquire  into  the  conduct  of  rioters,  or  mutineers,  or  other  SSii*^' 

confederates  in  an  unlawful  enterprise,  what  has  been  said  SS^dct  m^Scu*^* 

or  written  by  any  of  the  party,  in  furtherance  of  their  com-  ™*'^' 

mon  intention,  must  manifestly  be  admissible  as  evidence 

of  design  and  intention  against  each  of  them,  if  there  be 

sufficient  evidence  of  concert  and  connection.  (5) 

865.  Fifthly, — The  best  evidence  the  nature  of  the  case  BMtattatoabie 
will  admit  of,  must  be  produced,  if  it  be  possible  to  be  had.  beaddooed. 

(10)  1  Phillips,  162.  or  against  himself. 

(1)  Evidence  may  always  be  given  (2)  Lt.-Col.  Crawley's  Trial,  338. 

of  what  third  persons  have  said  in  the  (3)  1  Phillips,  161. 

prisoner's  hearing,  because   his    be-  ^4)  Taylor,  632. 

haviour  on  hearing  it  is  evidence  for  (6)  1  Phillips,  167-9.    See  %  821-4. 
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THE  BEST  EVIDENCE  TO  BE  PEODUCED. 


Where  not  to 
be  had, 
geoondarylB 
admitted; 


but  sach 
eeoondaiy 
evidence  mnst 
be  legal  evidenoe. 


Prodnctlon  of 
Becondary 
evidence  when 
better  can  .be 
had,  raises  a 
suspicion  of 
frand  against 
the  party 
prodadng  it. 


Distinction 
between  best 
possible  evidence 
and  strongest 
possible  assur- 
ance. 


The  rule  may  be  illustrated  by  the  examples  of  the  official 
record  being  the  best  proof  of  the  proceedings  of  a  court  of 
justice,  and  a  written  document  being  the  best  evidence  of 
its  own  contents.  Although  in  cases  where  the  best  possible 
evidence  cannot,  by  any  exertion,  be  obtained,  the  law  may 
relax  its  demand,  yet  it  must  be  remembered  that  it  cannot 
forego  legal  proof.  The  best  legal  evidence  not  being 
attainable,  and  the  fact  that  it  is  unattainable  having  been 
proved  to  the  satisfaction  of  the  court,  then,  and  then  only, 
is  the  next  best  legal  evidence  admitted.  The  law  does  not 
exclude  any  evidence,  which  is  the  be)st  that  can  be  pro- 
duced; but  unauthenticated  copies  and  hearsay,  (with  the 
exceptions  elsewhere  mentioned,)  are  in  no  circumstances  to 
be  admitted. 

866.  The  meaning  of  this  rule  is,  not  that  the  fullest 
possible  evidence  of  any  feict  is  absolutely  and  at  all  times 
required,  but  that  no  evidence  shall  be  admitted,  which 
leaves  grounds  for  supposing  that  other  and  better  evidence 
remains  behind  in  the  possession  or  power  of  the  party :  for 
the  very  production  of  such  secondary  evidence  tends  to 
raise  a  presumption  of  some  secret  or  sinister  motive  for 
withholding  the  better  and  more  satisfactory  evidence,  and 
leads  to  the  inference  that  the  evddence,  if  produced,  would 
have  led  to  the  detection  of  some  concealed  falsehood. 

867.  The  law  ex'cludes  secondary  evidence  for  the  reasons 
above  noticed,  but  it  does  not  require  the  strongest  possible 
assurance ;  in  other  words,  it  does  not  require  the  fullest 
proof  the  case  will  admit  of,  nor  a  repetition  of  evidence 
beyond  that  which  is  sufficient  to  establish  the  fact.  For 
instance,  it  is  not  necessary,  in  order  to  prove  handwriting, 
to  call  the  writer  himself;  nor  if  a  whole  regiment  should 
be  present  at  some  overt  act  of  mutiny  or  insubordinationy 
as  the  striking  a  commanding  officer  in  front  of  his  regi- 
ment, will  the  law  require  the  production  of  the  whole  of 
the  persons  present ;  for  if  one  only  were  produced,  and  if, 
from  the  situation  he  was  in  at  the  moment  of  the  occurrence, 
he  had  as  favourable  an  opportunity  of  observing  what  took 
place  as  any  person  present,  the  evidence  afforded  by  such 
one  witness  would  be  complete,  and  not  inferior  in  kind  to 
any  that  could  be  produced.  In  such  case,  therefore,  the 
best  possible  evidence  (best  in  nature)  would  have  been  pro- 
duced, though  not  the  strongest  possible  assurance. 
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868.  Sufficient  evi(}eiice  is  that  which  the  law  requires;  Nnmberof 
not  an  accumulation  of  identical  testimony ;  hence  it  is,  that  neoemu^for 
the  law  of  England  admits,  as  sufficient,  the  testimony  of  one  ^"*  ^  *^'' 
credible  witness,  (1)  with  the  following  exceptions.   In  trials 

for  perjury  one  witness  alone  is  not  sufficient,  without  some 
material  and  independent  corroborative  evidence,  in  proof  stogie  witnen 
of  the  falsity  of  the  statement  as  to  which  the  perjury  is  mora  are  not*^° 
charged,  because  otherwise  there  would  be  only  one  oath  *°^° 
against  another,  (2)  and  this  rule  equally  applies  to  trials 
for  perjury  before  courts  martial.     The  other  exceptions  do 
not  arise  from  the  nature  of  the  case,  and  were  created  by 
positive  enactment  in  certain  cases  under  the  treason-felony 
act,  (3)  and  certain  cases  of  high  treason  and  misprision  of 
treason.  (4)     In  the  case  of  Atwood  and  Bobins,  at  the 
summer  assizes  at  Bridgewater,  1787,  the  judges  of  England 
were  imanimously  of  opinion,  and  it  has  since  been  held  as  bat  it  is  the 
a  rule,  (modified  in  practice  by  certain  cautions)  (5)  that  Soe  to^reqaira 
the  evidence  of  an  accomplice  alone  is  admissible ;  and  that  to  be  corrobo- 

i&ted  M  to 

if  the  jury,  weighing  the  probability  of  his  testimony,  think  some  material 
him  worthy  of  belief,  a  conviction  on  such  testimony  (done 
is  strictly  legal.  (6) 

869.  In  conformity  with  English  law  as  above  cited, 
courts  martial  are  accustomed  to  receive  as  sufficient,  the 
evidence  of  one  credible  witness  to  a  fact  not  admitting 
further  proof:  nor  is  there  any  exception  to  this  practice 
when  such  single  witness  is  the  prosecutor  or  complainant. 

The  prosecutor  [§472(2)]  before  courts  martial,  as  is  also  Bvidcnceof 
the  case  before  courts  of  ordinary  criminal  judicature,  being  JSteSt^n 
a  com/petent  witness,  his  credibility  only  is  liable  to  be  im-  ^^'^^^^  ****  * 
peached,  and  must  be  judged  from  attendant  circumstances. 
In  cases  therefore  where  the  privacy  of  the  offence  has  ex- 
cluded the  possibility  of  further  proof,  and  where  no  facts 
have  been  proved,  tending  to  place  in  doubt  the  credibility 
of  the  prosecutor,  courts  martial  have  admitted,  as  sufficient 
for  conviction,  the  testimony  of  the  prosecutor  alone.     At  a 
general  court  martial  held  at  Kingston,  Upper  Canada,  on 

(1)  The  general  role  of  the  law  of  re  tricted  to  the  common  law  courts  of 

Scotland  is  to  require  two  witnesses  England. — Author,  1830. 
for  the  proof  of  a  fact;   so  also  the        (2)  Taylor,  863-9. 
Boman  law,  the  maxim  running  Unitu        (8)  11  &  12  Vict.  c.  12,  s.  4. 
reaponaio  non  omnino  audiaiur.    But        (4)  7  Will.  3,  c.  3,  ss.  2,  4. 
courts  martial,  in  resorting  to  courts        (5)  See  hereafter,  §  917. 
of  ciyil  judicature  for  precedents,  are        (6)  1  Phillips,  93-103. 
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case  of 
Puymagter 
Francis : 


charge. 


Evidence  of 
prosecutor 
Rufflcient  in 
certain 


Case  of  Lieut. 
Cameron : 


charge: 


finding  : 


the  25th  and  26th  May,  1814,  Paymaster  Eobert  Francis, 
103rd  Eegiment,  was  arraigned,  found  guilty,  and  sentenced 
to  be  discharged,  upon  the  undermentioned  charge,  which 
admitted  the  evidence  of  the  prosecutor  alone,  notwith- 
standing the  prisoner  pleaded  not  guilty  to  the  charge,  and 
strenuously  denied  the  facts  set  forth  in  it:  '^Scandalous 
and  infamous  conduct,  unbecoming  the  character  of  an  officer 
and  a  gentleman,  in  taking  an  opportunity  when,  from  the 
absence  of  a  third  person,  he  appeared  to  consider  himself 
safe  from  legal  prosecution,  to  use  language  highly  dis- 
respectful and  reproachful  to  Colonel  Scott,  his  commanding 
officer,  and  to  throw  out  disgraceful  and  infamous  insinua- 
tions to  the  prejudice  of  his  character,  such  conduct  being 
also  highly  subversive  of  good  order  and  military  discipline, 
taking  place  at  Kingston,  Upper  Canada,  on  the  morning  of 
•the  19th  May,  1814."  (1) 

870.  The  remarks  by  the  Prince  Regent  in  a  case,  about 
the  time  of  Paymaster  Francis'  trial,  must  be  entirely  con- 
clusive as  to  the  legal  sufficiency,  for  conviction  by  courts 
martial,  of  one  credible  witness,  (and  that  one  the  prosecutor), 
except  in  cases  specially  requiring  two.  Lieutenant  John 
Cameron,  4th  Garrison  Battalion,  was  arraigned  at  Bermuda, 
in  June,  1814 :  "1st.  For  conduct  highly  insubordinate  and 
totally  subversive  of  good  order  and  military  discipline,  on 
the  evening  of  the  20th  May  last,  in  a  house  rented  for 
officers'  barracks,  by  laying  one  hand  upon  the  hilt  of  his 
sword,  and  striking  Captain  Hart  a  blow  with  the  other ; 
and  afterwards,  when  ordered  in  ^rrest,  for  making  a  violent 
blow  at  the  said  Captain  Hart,  in  direct  breach  of  the  articles 
of  war.  2nd.  For  leaving  the  above  barracks  on  the  same 
evening,  after  being  in  his  room  in  arrest  by  order  of 
Captain  Hart,  and  for  having,  on  his  return,  used  insulting 
and  contemptuous  language  to,  and  provoking  gestures  at, 
the  said  Captain  Hart,  in  breach  of  the  articles  of  war,  and 
subversive  of  good  order  and  military  discipline."  Upon 
which  charges  the  court  came  to  the  following  opinion: 
"  With  respect  to  the  first  charge,  that  from  want  of  cor- 
roborating circumstances  the  charge  is  not  proved,  and, 
therefore,  doth  acquit  the  prisoner."  Upon  the  second: 
**  That  walking  in  the  garden  belonging  to  the  barracks  was 

(1)  0.0.344. 
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not  breaking  his  arrest,  and  with  respect  to  the  latter  part 
of  the  charge,  the  court,  for  the  reasons  assigned  in  the  first 
charge,  (sic)  doth  acquit  the  prisoner.*'  The  court  was  re- 
assembled by  the  major  general  commanding,  to  revise  their 
opinion,  but  adhered  to  that  first  given.  The  proceedings, 
being  submitted  to  the  Prince  Begent,  were  confirmed  in 
the  following  terms  :  "  Under  all  the  circumstances  of  the  p55^|Jjj^  *^ 
case,  the  Prince  Regent  has  been  pleased,  in  the  name  and 
on  the  behalf  of  His  Majesty,  to  confirm  the  sentence  of  the 
court :  but  as  the  court  must  be  presumed  to  have  founded 
their  sentence  of  acquittal  upon  the  belief  that  Captain 
Hart's  evidence  was  given  under  the  impression  of  irritation, 
and  an  exaggerated  description  of  what  had  occurred,  there 
being  no  chmbt  of  the  legal  auffi/siency  of  one  witness  to 
justify  conviction,  if  the  evidence  of  such  witness  be  entitled 
to  full  credit ;  and  viewing  all  the  circumstances  connected 
with  the  conduct  of  the  prisoner.  Lieutenant  Cameron,  the 
Prince  Begent  has  been  pleased  to  consider  him  an  im- 
proper person  to  remain  in  the  4th  Crarrisjon  Battalion, 
and  to  command  that  he  shall  forthwith  be  placed  upon 
half-pay."  (2) 

871.  It  has  been  well  remarked  by  Mr.  Phillips,  on  the  Bvidcnceof 

•'  ""^  single  witness. 

subject  of  a  single  witness,  that  in  deciding  upon  the  effect 
of  evidence,  the  question  is,  not  by  how  many  witnesses  a 
£etct  may  have  been  proved,  but  whether  it  has  been  proved 
satisfactorily,  and  so  as  to  convince  the  understanding. 
The  number  of  witnesses  is  not  more  conclusive  on  matters 
of  proof,  than  a  number  of  arguments  on  a  subject  of  reason- 
ing. If  the  law  were  in  every  case  peremptorily  to  require 
two  witnesses,  this  would  by  no  means  ensure  the  discovery 
of  truth ;  but  it  would  inevitably  obstruct  its  disclosure, 
wherever  the  facts  were  known  only  to  a  single  witness ;  and 
thus  secret  crimes  might  escape  with  impunity.  Abstractedly 
speaking,  there  cannot  be  any  reason  for  suspecting  the 
evidence  of  a  witness,  because  he  stands  alone.  The  evi- 
dence of  a  single  witness  may  be  so  clear,  so  full,  so  impartial, 
so  free  from  all  suspicion  and  bias,  as  to  produce  in  every 
mind,  even  in  the  most  8crup\)lous,  the  strongest  and  deepest 
conviction.  On  the  other  hand,  witness  may  crowd  after 
witness,  all  making  the  same  assertions,  yet  none  be  worthy 

(2)  G.0.846.^ 
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8ufficient  to 
prove  that  the 
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or  that  the 
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originnttny  an 
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or,  where  donbt 
a«  to  attestation, 
that  .soldier  had 
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Evidence 
according^  to 
the  effect  pro- 
duoed  on  the 
jndgment, 
is  Direct,  or 

ProstimptiTc. 


of  credit.  In  short,  it  is  the  character  of  witnesses,  and  the 
character  of  their  evidence  that  ought  to  prevail ;  not  their 
number. 

872.  To  the  rule  which  requires  that  the  beat  evidence 
shcdl  be  produced^  there  are  exceptions  which  will  be  noticed 
in  speaking  of  written  evidence.  Also  it  is  sufficient  to  prove 
that  the  accused  acted  in  the  character  alleged  in  the  charge, 
without  bringing  direct  evidence  of  his  appointment  or 
engagement.  Thus,  on  a  charge  of  neglect  of  any  special 
duties  attaching  to  a  particular  post  or  employment,  it 
would  be  sufficient  to  show  that  the  accused  had  acted  in  the 
character  set  forth,  without  putting  in  proof  the  commission 
or  order  under  which  he  acted ;  this  has  been  ruled  on  an 
information  in  a  common  law  court,  against  a  military  officer, 
for  making  false  returns.  (3)  So  also  on  the  trial  of  an 
officer  or  soldier  for  disobedience  of  orders  given  by  a  par- 
ticular person,  specially  authorized  by  his  office,  it  is  sufficient 
to  show  that  the  officer  giving  the  order  had  previously,  in 
the  knowledge  of  the  accused,  acted  in  the  capacity  alleged. 
On  a  charge  of  desertion  or  other  ofifence  against  military 
discipline,  it  is  sufficient  to  prove  that  the  accused  had  done 
duty  or  received  pay,  without  proving  the  commission  or 
attestation.  (4) 

873.  The  proof  of  a  fact  may  be  either  direct  and  positive, 
or  circumstantial  and  presumptive.  Positive  .proof  arises 
from  the  direct  evidence  of  witnesses  who  speak  from  their 
own  actual  and  personal  knowledge,  which  if  true  establishes 
or  negatives  the  fact  immediately  in  question.  Presump- 
tive proof  arises  from  circimistantial  evidence,  that  is,  direct 
evidence  of  collateral  facts,  in  themselves  not  inmiediately 
in  question,  but  presumed  to  have  a  connection  near  or 
remote  with  the  fiust  in  controversy,  and,  if  true,  indirectly 
to  prove  or  disprove  it,  or  to  be  a  reason  for  or  against  its 
probability.     Presumptive  proof  of  a  principal  fiawst  is,  there- 


(3)  Phillips.  381.  1  Taylor,  708. 
Kex  V.  Gardner,  2  Campbell,  513. 

(4)  Id  the  case  of  a  soldier  the 
mutiny  act  specially  provides  that  no 
person,  who  for  six  months  has  re- 
ceived  pay  and  been  borne  on  the 
strength  and  pay  list  of  any  regiment 
or  corps,  or  depot  or  battalion  of  a 
regiment  or  corps  (of  which  the  last 


quarterly  pay  list,  if  produced,  is  de- 
clared to  be  evidence),  is  entitled  to 
elAim  his  discharge  on  the  ground  of 
error  or  illegality  in  his  enl^tment  or 
*  attestation,  or  on  any  other  ground 
whatsoever,  but,  on  the  contrary,  shall 
be  deemed  to  have  been  duly  enlisted 
and  attested.— M.A.69. 
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fore,  an  inference  or  deduction  from  positive  evidence  of  a 
concurrence  of  subordinate  circumstances,  which,  if  unex- 
plained, common  sense  points  out  as  su£Scient  evidence  of 
the  existence  or  non-existence  of  such  principal  fact. 

874.  Beccaria  has  well  pointed  out  that  when  all  the  sereni  proofs 
proofs  of  a  fact  are  dependent  on  one,  the  number  of  proofs  a^^lmhu^ 
neither  increase  nor  diminish  the  probability  of  the  fact ;  Sb^'Vdgh? 
for  the  value  of  the  whole  is  reduced  to  the  value  of  that  *"™*****»^J 
on  which  they  depend ;  and  if  this  fail,  they  all  fall  to  the 
ground.     But  when  the  proofs  are  distinct  and  independent 

of  each  other,  the  probability  of  the  fisust  increases  in  pro- 
portion to  the  number  of  proofs ;  for  the  falsehood  of  one 
does  not  affect  the  other.  (5) 

875.  It  has  almost  passed  into  a  proverb  that  ''Circum-  Kooonciiuioa 
stances    cannot    lie;"    but,    as    has    been  very  pointedly  drco^itiiStha 
remarked  by  Mr.  Taylor,  if   "  circumstances  "  mean — and  amoimfto*" 
they  can  have  no  other  meaning — those  facts  which  lead  to  SertaTnty. 
the  inference  of  the  fact  in  issue,  they  not  only  can,  but 

often  do  lie ;   or,  in  other  words,  the  conclusion  deduced 

from  them  is  often  faiae.     He  instances  the  case  of  St.  Paul  AotozxYnr. 

after  his  shipwreck.     When  the  viper  fastened  on  his  hand 

the  barbarians  said  among  themselves,  ^'  No  doubt  this  man 

is  a  murderer ;''  but  when  they  saw  no  harm  came  to  him 

'^  they  changed  their  minds,  and  said  he  was  a  god."    Here 

both  conclusions  were  alike  false.     Besides,  before  a  court, 

the  veiy  "  circumstances  "  must  be  proved,  like  direct  facts, 

by  witnesses  who  are  equally  capable  with  others  of  deceiving, 

or  being  deceived.  (6). 

876.  A  concurrence  of  well  attested  incidents  may  never-  Rt»umptfT» 

'  "^  evidence  should 

theless,  in  some  cases,  carry  as  clear,  or  even  a  more  clear,  b«  admitted 

Cftntloosly* 

conviction  to  the  mind  than  positive  testimony.  Pre- 
sumptive evidence  ought,  however,  in  all  cases  to  be  admitted 
cautiously ;  and,  when  received  as  proof  of  guilt,  should  be 
such  as  to  exclude  a  rational  probability  of  innocence. 

877.  But  besides  presumptions  of  fact,  which  suppose  in  ^momptioos 
each  case  an  independent  act  of  reasoning,  there  are  certain 
presumptions  of  law,  which  will  stand  good  until  the  con- 
trary is  proved.    The  law  presumes  that  every  man  is  inno- 
cent, or  rather  deab  with  him  as  if  the  presumption  were 

in  his  favour,  until  the  contrary  is  proved ;  that  a  man  may 

(6)  B«ccaria,  Dei  Delitti  e  delle  Pene,  8.  14.         (6)  Taylor,  SO  -1. 


360 


§878 


DIBECT  ASD  CIBCUMSTANTIAL  EVIDENCE. 


PrefompCiTe 
proof  of 
tbe  payment 
of  mooey: 


of  ttaeezist- 
eoceof  an 
order  ; 

of  deaertlon. 


preranption 
of  Intention ; 


of  malke; 


c; 

m 


ihaneof 

DQider-; 


onacbargt 

ofwUfuUy 

maiming. 


Intent  always 
Inftrred  from 
dronmstanceiy 
bat  cannot  be 
preeamed  to  be 
criminal  where 
the  act  la  in 
itaolf  innocent. 


be  induced  to  confess  himself  guilty  when  innocent,  by  the 
hope  and  promise  of  pardon,  and  the  like. 

878.  A  receipt  for  subsequent  rent  is  presumptive  proof 
that  rent  for  a  previous  period  for  the  same  premises  has 
been  paid*  (7)  Proof  of  the  settlement  of  a  soldier's  accounts, 
for  a  particular  month,  would,  in  the  absence  of  contrary 
evidence,  be  presumptive  proof  that  he  had  been  settled 
with  for  any  preceding  month,  since  the  orders  of  the  army 
direct  that  a  soldier  should  be  settled  with  monthly.  Proof 
of  the  existence  of  an  order  in  an  orderly  book,  it  being 
shown  that  it  is  the  duty  of  the  party  daily  to  inspect  the 
same,  is  presumptive  proof  of  notice  or  the  delivery  of  an 
order ;  but  proof  to  the  contrary  is  obviously  admissible. 
Proof  that  a  soldier  belonged  to  a  draft  which  embarked  to 
join  the  service  companies  of  a  regiment  abroad,  and  that 
he  was  apprehended  after  the  transport  had  sailed,  and  at  a 
distance  from  the  port  of  embarkation,  has  been  held  to 
justify  a  conviction  for  desertion,  the  prisoner  not  offering 
any  explanation  of  his  absence. 

879.  The  general  presimiption  is  in  favour  of  innocence  ; 
but  as  men  commonly  do  not  do  unlawful  acts  with  innocent 
intentions,  the  law  presumes  that  a  person  intends  whatever 
is  the  natural  and  probable  consequence  of  his  own  actions ; 
and  that — ^until  the  contrary  is  shown — every  act  which  is 
unlawful  is  unlawfully  intended.  (8) 

880.  Where  an  act  is  done  injurious  to  another,  malice 
(that  is,  a  purpose  to  injure)  is  prima  fade  to  be  pre- 
sumed in  the  person  doing  that  act ;  thus  on  a  charge  of 
murder,  the  law  presumes  malice  from  the  act  of  killing, 
and  throws  upon  the  prisoner  the  burden  of  disproving  the 
malice  by  justifying  or  extenuating  the  act.  (9) 

88 1-8.  On  a  charge  for  diagraceftU  conduct  m  wUfvUy 
maimmg  or  i/ajurmg  with  vrUeTit  to  render  unfit  for  the  ser- 
vice, the  intent  must  be  collected  from  circumstances  ;  and, 
in  default  of  other  evidence,  it  may  be  presumed  or  inferred 
from  the  act  of  maiming  or  injuring.  Examples  might 
readily  be  multiplied,  were  it  necessary;  but  it  will  be 
evident,  that  in  every  case  intention  can  be  but  matter  of 
presumption,  arising  either  from  the  facts   stated  in  the 


(7)  1  PhiUips,  492. 


(S)  1  Phillips,  474.    Taylor,  ISO.        81. 


(9)  1  Phillips,  474,  476.     Taylor, 
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charge,  or  from  collateral  facts  appearing  in  evidence.  But 
there  is  this  distinction,  as  pointed  out  by  Lord  Mansfield, 
between  the  cases  where  a  criminal  intent  must  be  proved 
and  those  where  it  may  be  presimied  : — "  Where  an  act,  in 
itself  vndifferentj  if  done  with  a  particular  intent  becomes 
criminal,  then  the  intent  must  be  proved  and  found ;  but 
where  the  act  is  in  itself  unlawful,  the  proof  of  justification 
or  excuse  lies  on  the  defendant,  and  in  failure  thereof  the 
law  implies  a  criminal  intent."  (10) 

(10)  R.  V.  Woodfall,  Taylor,  131, 
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LEGAL   PBOYISION   FOR   ATTENDANCE   OF  WITNESSES  AND   PRODUC- 
TION  OF   documents;   and   AGAINST   FALSE   OATHS. 

889.  It  is  the  duty  of  the  judge  advocate,  or  president, 
as  the  case  may  be,  to  summon  the  witnesses  who  may  be 
required  either  on  the  part  of  the  prosecution  or  the  de- 
fence. But  the  mutiny  act  does  not  require  the  judge 
advocate  to  summon  all  witnesses  whose  names  may  be  given 
to  him,  for  otherwise  the  powers  conferred  by  it  might  be 
used  for  purposes  of  vexation,  or  to  defeat  the  ends  of 
justice.  He  may  call  upon  the  parties  to  satisfy  him  that  the 
testimony  of  the  witnesses  is  material  to  the  case,  or  is  required 
or  tends  to  prove  the  innocence  of  the  prisoner,  and  summon 
them  or  not  in  his  discretion  before  the  assembly  of  the 
court.  The  trial  may  be  prolonged,  but  the  parties  are  not 
prejudiced,  as  they  may  make  further  application  to  the 
court,  which  since  1868  has  been  authorised  to  adjourn  for 
the  production  of  the  desired  evidence,  if  satisfied  that  it  is 
"necessary  to  assist  the  course  of  justice."  (1) 

896.  It  is  provided  by  the  mutiny  act  that  all  witnesses, 
*'  as  well  civil  or  military,"  so  duly  summoned,  "  who  shall 
not  attend  on  such  courts,  or  attending  shall  refuse  to  be 
sworn,  or  being  sworn  shall  refuse  to  give  evidence  or  not 
produce  the  documents  under  their  power  or  control  required 
to  be  produced  by  them,  or  to  answer  all  such  questions  as 
the  court  shall  legally  demand  of  them,"  shall  be  liable  to 
be  attached  in  the  courts  of  law  "  upon  complaint  made  in 
like  manner  as  if  such  witnesses,  after  having  been  duly 
summoned  or  subpoenaed,  had  neglected  to  attend  upon  a 
trial  in  any  proceeding  in  the  court  in  which  complaint  may 
be  made."  (2) 

891.  Formerly  the  clause  ran  in  any  crimmal  proceed^ 
ing,  but  when  the  mutiny  act  was  recast  in  1829  the  word 


(1)  Q.R^pp.A.|>.2.  See  §  534. 


(2)  MJLI3. 
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criminal  was  omitted :  it  may  be  inferred  that  this  omission 
did  not  alter  the  intention  of  the  act,  the  penalties,  incurred 
by  neglecting  to  attend  courts  martial  still  being  such  as 
arise  from  neglecting  to  attend  a  trial  in  any,  and  conse- 
quently, in  a  criminal  proceeding.  It  is  well  known  that 
in  criminal  proceedings,  the  demands  of  public  justice 
supersede  every  consideration  of  private  inconvenience,  and 
witnesses  are  bound  unconditionally  to  attend  the  trial  upon 
which  they  may  be  summoned.     They  cannot  lawfully  refuse  "nbiect  to 

•^         •'  i»  1  ,  attachment. 

attendance  on  the  ground  of  not  having  received  or  been 
tendered  their  expenses,  (3)  except  where  the  process  is 
served  in  one  of  the  parts  of  the  United  Kingdom  for  the 
appearance  of  the  witness  in  another  of  the  parts ;  (4)  it 
therefore  follows,  that  in  all  cases  (saving  the  exception  just 
stated),  witnesses  failing  to  attend  courts  martial,  being  duly 
summoned,  though  their  expenses  in  coming,  attending,  and 
returning,  have  not  been  tendered  to  them,  are  liable  to  be 
proceeded  against  by  attachment. 

892.  Military  witnesses  falling  to  attend  or  withholding  ^^^ 
evidence  are  moreover  amenable  to  military  law  for  conduct  '**^gabie  iS?** 
to  the  prejudice  of  good  order  and  military  discipline.     The  SSd^^***** 
military  offence  does  not  merge  in  the  civil  misdemeanour  in 
consequence  of  the  provision  in  the  mutiny  act  as  to  attach- 
ment. 

893.  Cases  having^  arisen  in  which  officers  holding  the  ctorernonior 

^  *^  "  commandera  ol 

appointments  of  governor  and  commander  of  the  troops,  and  t«»p8  holding 

■^*  "  *■  warrants  for 

authorized  by  warrant  from  the  sovereign  to  convene  general  convening 
courts  martial,  have  declined  to  attend  and  give  evidence  on 
trials  held  under  their  authority,  when  duly  summoned  by 
the  judge  advocate  for  that  purpose,  the  matter  was  referred 
to  the  proper  authority,  and  Lord  Hill  was  advised  that  officers 
so  circumstanced  are  not  privileged  from  giving  evidence 
before  a  general  court  martial,  and  that  being  invested  with 
the  royal  warrant,  and  being  the  persons  who  have  convened 
the  courts  martial  and  who  are  to  confirm  or  disapprove  of  the  aw  not 
proceedings,  they  are  not  exempted  from  the  duty  of  attend-  t^n^of 
ing  as  witnesses  when  summoned,  and  of  answering  such  ^^^^^ 
questions  as  may  be  legally  put  to  them.  (5)  * 


(3)  2  Phillips,  441.   Tajlor,  1084.  (5)  CiTCular  to    Governors,  &c— 

(4)  4o  Gm>.  3,  c.  92.  Horse  Guards,  23rd  Feb.  1837. 
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894.  The  circular  upon  the  above  subject  continues : 
'^  There  are  no  doubt  many  questions,  which  might  be  put  to 
other  witnesses,  which  could  not  be  put  to  governors  and 
commanders  of  the  troops,  as  they  could  not  be  compelled 
to  disclose,  nor  ought  they  to  be  permitted  to  disclose, 
confidential  official  correspondence  or  correspondence  touch- 
ing the  officers  of  their  government,  or  to  give  any  informa- 
tion which,  on  the  ground  of  public  policy,  they  are  bound 
to  withhold,  but  there  is  no  rule  of  law  which  exempts 
altogether  the  governor  or  commander  of  the  troops  in  a 
colony  from  giving  evidence  before  a  court  martial  or  any 
court  of  justice." 

895.  In  the  year  1854,  the  commander  in  chief  in  India, 
having  been  summoned  as  a  witness  for  the  defence  on  the 
trial  of  a  subaltern  in  the  32nd  Begiment  ^^  vrith  deference 
demurred  at  the  requisition  so  made  upon  him,  until  he  had 
been  furnished  with  the  assurance  of  the  court  of  its  being 
their  opinion  that  his  attendance  as  a  witness  was  essential 
to  the  cause  of  the  prisoner."  (6)  In  the  following  year  a 
circular  to  commanders  of  the  troops  abroad  informed  them, 
with  reference  to  the  circular  of  the  23rd  February,  1837, 
that  a  question  having  recently  arisen  ^'whether  some  distinct 
qualification  may  not  be  thought  advisable  to  be  attached  to 
the  instructions  conveyed  in  the  circular  to  the  effect  that  in 
all  cases  the  competency  of  the  party  so  summoned  to  bear 
witness  with  reference  to  any  one  fact  included  in  the 
charges  should  be  ascertained  by  competent  authority  before 
the  siunmons  is  admitted  to  be  valid,"  which  had  been 
referred  to  the  proper  legal  authority,  that  officer  suggested 
the  expediency  of  appending  to  the  said  circular  the  follow- 
ing paragraph,  viz.  ^^  It  is  however  to  be  observed  that  if 
any  person,  who  is  subject  to  militaiy  law,  should  cause  the 
commander  of  the  troops  to  be  summoned  to  give  evidence 
before  a  court  martial,  and  it  should  manifestly  appear  that 
such  person  must  have  then  well  known  that  the  evidence  of 
such  officer  could  not  be  needed  for  the  purposes  of  justice, 
such  person  will  thereby  render  himself  liable  to  be  arraigned 
before  a  court  martial  on  a  charge  for  conduct  to  the  pre- 
judice of  good  order  and  military  discipline," — and  Lord 
Hardinge,  concurring  in  this  view  of  the  case,  desired  that 

(6)  Memo,  by  Sir  W.  M.  Gomm,  Simla,  16th  Oct  IS64. 
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the  paragraph  above  quoted  may  be  considered  and  taken 
to  be  part  of  the  said  circular.  (7) 

896.  No  form  of  summons  is  prescribed  by  the  mutiny  smnmons, 

^    \    fonn  of,  not 

act,  but  a  form  was  appended  to  the  Regulations  in  1868,  (8)  esaentiai.  but 
which  states  the  precise  time  and  place  of  the  assembling  of  regnutions. 
the  court,  and  commands  the  witness  to  appear  at  his  peril.  By  whom 

m  aerred. 

The  summons  is  served  by  the  provost  marshal  general  on 
courts  martial  attended  by  the  judge  advocate  general,  and, 
in  other  cases,  by  the  provost  marshals,  their  deputies,  or 
non-commissioned  officers  appointed  for  the  duty,  or  upon 
civilians,  in  certain  cases,  when  more  convenient,  through 
the  intervention  of  the  police  force,  or  local  functionaries, 
at  the  request  of  the  military  authorities.  (9) 

897.  The  summons  should  be  served  personally  on  the  sommons 
witness,  particularly  if  not  subject  to  military  law,  and  in  penowdiy. 
reasonable  time  before  the  day  of  trial,  that  he  may  suffer 

the  less  inconvenience  from  his  attendance  on  the  court.  (1) 
Notice  to  a  witness  in  the  morning  to  attend  in  the  after- 
noon of  the  same  day  has  been  held  too  short,  though  the 
witness  lived  in  the  same  town  and  very  near  to  the  place  of 
trial  ;(2)  but  a  person,  present  in  court,  may  be  summoned 
as  a  witness  without  previous  notice.  (3)  If  the  witness, 
whose  attendance  is  required,  be  a  married  woman,  it  will  be 
necessary  to  serve  the  summons  upon  her  personally,  the 
service  upon  her  husband  is  not  held  sufficient.  (4) 


808.  Witnesses  before  courts  martial  are  protected  from  witm 

,  .  ,_  .  protected  from 

any  civil  action   m   respect  to   evidence   they  may  give,  cith  »ction«  for 
[§  1356-7.]    If  duly  summoned  by  the  judge  advocate  of  a 
general  court  martial,  or  by  the  president  of  other  courts 
martial,  they  are  privileged  from  arrest  during  their  neces-  privileged 

from  ftiTBsti 

sary  attendance  in  or  on,  and  in  going  to,  and  returning 
from,  courts  martial,  and  if  unduly  arrested,  it  is  imperative 
on  the  court  out  of  which  the  writ  or  process  issued  by  which 
such  witness  was  arrested,  to  discharge  him.  (5)  In  the  ordi- 
nary courts  of  law  it  is  not  necessary  that  a  witness  should 
have  been  served  with  a  subpoena,  if,  upon  application  to 
him,  he  consent  to  attend  without  one.  But  it  has  not  been 
decided   that  this   applies    to    proceedings    before   courts 

(7)  Ciicnlar,    Horse  Guards,   16th  (1)  2  Phillips,  427.   Taylor,  1073. 
March.  1865.  (2)  Taylor.  107S. 

(8)  Q.K.  App.  B.  (13.)  (3)  2  Phillips,  427.    Taylor,  1074. 

(9)  As  to  miliUry  witnesses  from  dis-  (4)  2  Phillips,  428.    Taylor,  1088. 
tant  stations,  Q.B.'9.6,p.60.  8eei90l.  (6)  M.A.13. 
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Snmmons  to 

produoewrit- 

Ings; 


docnxnentfl 
in  possession 
of  advene 
party. 


Witness 

mnat  bring 

docomenta 

reqntred 

by  summons. 


and  prodnoe 
them  In  obe- 
dience to  the 
dedalon  of  the 
oonrt. 


Military 
witneaseSf 


befora  minor 
courts  martialf 


martial;  the  terms  of  the  statute,  by  which  protection  is 
afforded, — aU  persona  chily  summoned  as  tirUnesseSj — do 
not  include  witnesses  attending  without  a  summons. 

899.  If  any  person.has  in  his  possession  or  under  his  con^- 
trol  any  papers,  letters,  accounts,  returns,  orders,  books, 
writings,  or  other  documents  which  are  thought  necessary 
to  the  trial,  a  special  clause  is  inserted  in  the  summons  to 
attend,  called  by  lawyers  a  duces  tecum^  requiring  him  under 
the  like  penalties  to  bring  them  with  him;  otherwise  a 
witness  has  it  in  his  power  to  refuse  to  acknowledge  a  per- 
sonal or  informal  request  as  a  sufficient  notice  to  produce 
documents.  (6)  The  prosecutor  may,  in  this  way,  be  re* 
quired  to  produce  dociunentary  evidence  at  the  instance  of 
the  prisoner.  The  prisoner,  however,  cannot  be  compelled 
to  furnish  evidence  against  himself,  but  the  prosecutor  may 
call  on  him,  through  the  judge  advocate  or  the  president, 
to  produce  any  documents  in  his  possession,  and  if  they  are 
refused,  after  proof  of  reasonable  notice,  secondary  evidence 
of  the  contents  may  be  admitted. 

9CX).  A  witness  served  ¥dth  a  summons  is  obliged  to 
attend;  and  though  it  will  be  a  question  for  the  consideration 
of  the  court,  whether  he  ought  to  be  compelled  to  produce 
the  writings  in  his  possession,  yet  he  ought  to  be  ready  to 
produce  them,  if  required  by  the  court ;  and  in  case  of  dis- 
obedience, without  sufficient  cause,  will  be  liable  to  attach- 
ment ;  or  a  military  witness  to  arrest  and  trial  by  a  court 
martial. 

901.  Instead  of  a  personal  service  of  the  summons,  mili- 
tary witnesses,  if  officers,  are  occasionally  summoned  by 
letter  from  the  judge  advocate;  if  soldiers,  the  judge  advo- 
cate addresses  a  letter  to  their  commanding  officer,  requiring 
their  attendance,  and  he,  when  requisite,  makes  the  neceB^ 
sary  application  for  a  route  or  order  through  the  usual 
channel.  (7) 

902.  In  the  case  of  minor  courts  Qiartial,  military  wit- 
nesses for  the  prosecution,  and  also  any  whom  the  prisoner 
may  require  for  his  defence  [§416(7)],  are  generally 
warned  to  be  in  attendance  on  the  assembly  of  the  court,  in 
order  to  prevent  the  delay  incident  to  a  legal  summons 
from  the  president. 

(6)  Ck)L  Cr&wle7*B  Trial,  0.1522,  (7)  Q:B,.8S,p,eo. 
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903.  OflScers  under  arrest,  and  soldiers  who  are  confined  ^"j^^j. 
or  imprisoned  in  military  custody,  may  be  produced  as  wit-  JJ^gj^i^ 
nesses,  on  the  order  of  the  commanding  officer.     Military  cngtody. 
o£fenders  under  sentence  of  imprisonment  by  a  court  martial, 

in  a  common  gaol,  may  be  removed  in  military  custody,  for 
the  purpose  of  giving  evidence  before  a  court  martial,  as  for 
removal  to  another  place  of  confinement  [§784];  and  sol-  J^^J2w 
diers  confined  in  a  military  prison  may  be  removed  for  this  ^^*T**° 
purpose  on  the  order  of  the  general  or  other  officer  com-  ^^^^J^ 
manding  the  district  in  which  it  is  situated.  (8)     Persons, 
whether  civilians  or  belongdne:  to  the  service,  who  may  be  ^^«»4 

o      D  f  J  custody  of 

detained  in  the  custody  of  the  civil  power,  either  on  a  civil  ^'^  i»^"- 
or  criminal  process,  may  be  brought  by  a  writ  of  habeas 
corpus^  or  an  order  of  a  secretary  of  state  or  one  of  the 
judges  of  the  superior  courts,  for  examination  as  witnesses 
before   a   court  martial,  in  like   manner  as  they  may  be 
brought  up  before  magistrates  or  courts  of  record.  (9)     Pri-  prtoonenof 
soners  of  war  may  be  brought  up,  upon  application  to  the  ^"^^ 
local  chief  of  the  department,  or,  in  special  cases,  to  the 
Secretary  of  State. 

904.  Claims  for  the  expenses  of  witnesses,  whether  civilian  ExpenaeB  of 
or  military,  in  attending  courts  martial,  must  be  clearly 

stated  and  certified  by  the  president  to  be  just  and  reason- 
able. (I)  Officers  attending  courts  martial  as  witnesses  re- 
ceive travelling  expenses  as  specified  in  the  royal  warrant,  but  nnoertain 

only  wuOQ 

when  summoned  as  witnesses  for  the  defence  of  officers,  who  specially 

sanctionMl ; 

are  found  guilty,  or  as  witnesses  at  courts  martial,  founded 
on  personal  disputes  between  officers,  the  expense  must  be  offlcen ; 
specially  sanctioned  by  the  secretary  of  state  for  war.  (2) 
Non-commissioned  officers  and  soldiers  of  the  army  or  widien. 
marines,  and  petty  officers  and  seamen  of  the  Royal  Navy, 
attending  as  witnesses,  in  every  case  receive  the  usual 
travelling  expenses,  which  are  charged  by  the  corps  to  which 
the  witness  belongs.  (3) 

(8)  Letter,  War  Office,  14th  July,  of  the  secretary  of  state  they  must  be 
1847.  supported  by  a  certificate  from  the     • 

(9)  43  Geo.  3,  c.  140,  s.  16 ;  and  17  president  of  the  court  martial,  that 
Tict.  c.  30,  s.  9.  their  evidence  was  necessary  or  perti- 

(1)  Explanatory  Directions,  Travel-  nent  to  the  defence." — Secretary  of 
ling  Expenses,  1  st  April,  1872,  Para.  1 5.  Slates  Instruction  annexed. 

(2)  Royal  Warrant,  Travelling  Ex-  (3)  Circular,  W.0.749,  2nd  April, 
penses,  1st  April,  1872,  ^r^2(:—  1 862 ;  ExpUnatoiy  Directions,  Tiavel- 
'*When  claims  for  such  witnesses  are  ling  Expenses,  1st  April,  1872,  Para.  12. 
forwarded  for  the  special  consideration 
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PAYUENT  OF  WITNESSES'  EXPENSES. 
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905.  However  expedient  and  reasonable  it  may  be,  that 
civilians  attending  to  give  evidence  in  furtherance  of  public 
justice,  should  be  compensated  for  unavoidable  expenses 
incurred ;  and  for  loss  of  time ;  yet,  neither  the  president 
nor  any  court  martial  has  power  to  decide  as  to  the  propriety 
of  their  receiving  payment  of  their  expenses,  nor  are  they  in 
point  of  law  entitled  to  any  compensation.  (4)  They  are  ob- 
liged, as  before  observed,  [§891]  to  attend  and  give  evidence 
unconditionally.  The  recent  explanatory  directions  do,  how- 
ever, recognize  the  claim,  as  above-quoted,  [§904]  and  further 
lay  down  that  when  any  charge  is  made  by  civilian  witnesses 
as  compensation  for  loss  of  time  in  attending  the  court,  their 
trade  or  occupation  must  be  stated  in  the  claim ;  and  the 
actual  and  necessary  period  of  the  allowance.  Claims  of 
civilian  witnesses  for  attendance  at  courts  martial  at  hom^ 
are  submitted  for  the  approval  of  the  secretary  of  state  for 
war  before  payment.  (5) 

906.  The  following  regulations  as  to  the  payment  of  the 
expenses  of  civilians  summoned  as  witnesses,  &c.,  before 
military  courts  on  the  several  foreign  stations,  were  estab- 
lished by  the  lords  of  the  treasury  in  1833: — "At  any 
station  where  there  may  exist  a  tariff  regulating  the 
amount  to  be  paid  to  witnesses  summoned  before  civil 
courts,  or  where  there  may  be  any  other  established  mode  of 
dealing  with  such  claims,  such  tariff  or  established  practice 
should  be  made  the  criterion  of  settlement  for  civilian  wit- 
nesses attending  military  courts,  the  president  of  the  court 
certifying  in  each  case  that  the  same  is  in  conformity  thereto, 
but  where  no  such  tariff  or  established  mode  of  settlement 
exists,"  their  lordships  were  "  of  opinion  that  the  actual 
expenses  of  the  parties  for  their  conveyance  to,  and  in 
retiuning  from,  the  place  where  the  court  may  sit,  should 
be  allowed ;  so  far  at  least  as  they  might  not,  in  the  opinion 
of  the  president  of  the  court,  have  unnecessarily  resorted  to 


(4)  It  were  to  be  wished  that  the 
principle  of  the  enactments  for  the 
payment  of  the  expenses  of  witnesses 
in  the  ordinary  criminal  courts  had 
been  extended  to  the  case  uf  witnesses 
attending  courts  martial,  especially  wit- 
nesses not  military. 

At  naval  courts  martial,  witnesses 
not  subject  to  the  naval  discipline  act 
receive  payment  of   "reasonable  ex- 


penses "  from  the  judge  advocate,  who 
is  repaid,  under  the  direction  of  the 
president,  by  the  paymaster  of  the  flag- 
ship at  the  port  where  the  court  mar- 
tial is  assembled.— Aavo/  Heffulatums, 
Chap.  XI.  26. 

(6)  ExpUnatory  Directions,  Travel- 
ling, Para.  16.  Payment  is  ordinarily 
allowed  according  to  the  rate  antho- 
rised  by  the  Home  Office  scale. 
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a  mode  of  conveyance  superior  to  their  respective  stations, 
or  conditions  in  life;  and  secondly,  with  regard  to  their 
personal  expenses  on  the  road,  and  during  their  necessary  perBoma 
detention  at  the  place  of  the  court's  session,  that  they  should 
receive  rates  of  daily  allowance  depending  on  the  station  of 
the  individual  or  the  special  circumstances  (if  any)  of  each 
case,  but  in  no  instance  exceeding  ten  ahUlvnga  per  diem ;  aooordingto 
that  in  the  case  of  persons  proceeding  by  sea,  and  paying  a 
certain  sum  to  the  master  of  the  vessel  for  their  conveyance, 
vaclAidi/ng  their  avhsiatence^  the  sum  so  paid  (subject  to  the  or aotouram 
control  of  the  president  of  the  court,  upon  a  consideration  of  passage ; 
the  station  in  life  of  the  party)  should,  in  conformity  with 
those  principles,  be  allowed,  the  daily  allowance  for  personal 
expenses  of  course  not  being  in  this  case  issuable ;  and  no 
allowance  whatever  is  to  be  made  to  persons  residing  at,  or  xumo  allowed 
conveniently  to,  the  place  where  the  court  may  be  held."  (6)  on^^^t. 

907.  In  addition  to  the  provision  which  is  made  for  the  witnesses 
compulsory  sunmions  of  witnesses  and  against  their  with-  a  court  martini 
holding  legal  evidence  (as  specified,  §890-2),  the  mutiny  act  S^g  perjury 
also  declares  that  witnesses  taking  a  &lse  oath  or  declaration  bythedvu 
before  courts  martial ''  shall  be  deemed  guilty  of  wilful  and  court  martial; 
corrupt  perjury,"  and  renders    them   liable,  on  conviction 

before  a  competent  court  of  criminal  jurisdiction,  to  the 
penalties  incidental  thereto,  and,  if  officers  or  soldiers,  to 
punishment  by  court  martial.  (7) 

908.  Those   persons,   who,    by  the   operation   of  special  and  equally  so 
statutes  [§452-3],  are  permitted  to  make  a  solemn  affirma-  fromtSungan 
tion  or  declaration,  under  the  provisions  of  the  same  statutes,  ^ 

incur  the  penalty  of  wilful  and  corrupt  perjury  for  making 
a  &lse  a&mation  or  declaration. 

909.  Courts  martial,  under  the  powers  now  conferred  by  courts  martial 
the  mutiny  act  [§146],  may  order  a  military  witness,  com-  re^^dsd" 
mitting  perjury  before  them,  into  arrest  or   confinement,  tosog^ 
With  respect  to  witnesses  not  subject  to  martial  law,  and  SefOTe"compe- 
who  may  commit  peijury  before  a  court  martial,  the  court 

can  do  no  more  than  draw  the  attention  of  the  superior 
authority  to  the  circumstances  in  order  to  the  taking  of 
ulterior  measures  in  the  civil  courts. 

(6)  Circular,  CS.,  Treasury  Chambers,  24th  May,  1833.         (7)  MjL96. 
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CHAPTEE  XXI. 

OV  THE  COMPETENCY  ASB  INCOMPETENCY  OF  WITNESSES ;  AND  OF 
THE  EXCLUSION  OF  EYIDENGE  IN  PABnCULAB  CASES. 


Objectiong  to 
oooipstc&cj; 


toenditiility; 


objectUnui 
ufiiiigfroi& 
infamy  or 
Intorat  do 
not  affect  the 
ooznpetencyf 
bat  raise  the 
qoMtionaeto 
Vba  credibiUty 
of  awttnen 
BO  impeached. 


9x0.  When  a  witness  is  produced,  and  before  he  is  sworn, 
[§440]  any  objection  to  his  competency  ought  to  be 
taken,  if  it  be  known;  but  it  is  held  that  the  objection 
may  be  raised  any  time  it  may  be  discovered  during  the 
trial. 

911.  Objections  to  the  credibility  of  a  witness  must  be 
reserved  for  the  defence,  or  the  reply  of  the  prosecutor.  An 
exception  to  the  credibility  of  a  witness  does  not  prevent  his 
testimony  being  received,  but  his  credit  may  be  attacked  by 
questions  on  cross-examination,  or  by  general  evidence  of 
bad  character.  [§  980] 

912.  Lord  Denman's  act,  passed  in  1843,  most  beneficially 
relieved  courts  martial,  in  common  with  other  courts  of 
justice,  from  the  necessity  of  considering  the  perplexing 
questions,  as  to  the  incompetency  of  witnesses  by  reason  of 
infamy  and  interest,  which  had  arisen  under  the  previous 
law.  It  lays  down  the  broad  principle  that  it  is  desirable 
that  ''the  persons  who  are  appointed  to  decide  upon  the  &ct8 
on  issue  should  exercise  their  judgment  on  the  credit  of  the 
witnesses  adduced,  and  on  the  truth  of  their  testimony ;"  and 
enacts  ''  that  no  person  offered  as  a  witness  shall  hereafber  be 
excluded,  by  reason  of  incapacity  from  crime  or  interest, 
from  giving  evidence,  .  .  .  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or 
solemn  affirmation  in  those  cases  wherein  affirmation  is  by 
law  receivable,  notwithstanding  that  such  person  may  or  shall 
have  an  interest  in  the  matter  in  question,  or  in  the  event  of 
the  trial  ...  or  proceeding  in  which  he  is  offered  as  a  wit- 
ness, and  notwithstanding  that  such  person  offered  as  a 
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ivitnesB  may  kave  been  previously  convicted  of  any  crime  or 
offence."  (I) 

913.  This  act  excepted  the  actual  parties :  Lord  Brougham's  no  pri«»ier 
act,  14  &  15  Vict.  c.  99,  repeals  this  exception  {sec  2) ;  but  court  mutfii 
makes  a  proviso  {sec*  3)  as  to  criminal  proceedings,  here  given  or^peuabie 
at  length,  because  it  declares  the  law,  which  is  binding  on  fororagaiiut 
courts  martial,  in  the  very  clearest  terms : — ^^  Nothing  herein 
contained  shall  render  any  person  who  in  any  criminal  pro- 
ceeding is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction, 
com^tent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable 

to  answer  any  question  tending  to   criminate  himself  or 
herself,  or  shall  in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for  or  against  norif  bis  irife. 
his  wife,  or  any  wife  competent  or  compellable  to  give  evi- 
dence for  or  against  her  husband.''  [§917,  961(3)] 

914.  In  criminal  prosecutions  before  courts  of  civil  judi-  Prowcator 
cature  the  injured  party  may  be  a  witness,  even  though,  on 
conviction  of  the  prisoner,  he  becomes  entitled  to  a  reward. 

Upon  the  same  principle  a  prosecutor  before  a  court  martial 
£§571]  (though  he  may  himself  have  originated  the  charges, 
or  may,  in  any  other  way,  indirectly  be  personally  interested  "^*^^J^ 
in  the  result,)  has  always  been  a  competent  witness ; — the  {J*^^"*^  . 
court  in  this,  as  in  all  cases  of  suspicion,  judging  of  the  ofthetiiaL 
degree  of  credibility  to  be  attached  to  his  testimony. 

915.  Before  courts  martial,  as  in  criminal  courts,  where  2SS^ 
several  persons  are  charged  separately  with  the  same  crime,  jJUJ^**" 
though  it  be  perjury  in  swearing  to  the  same  fact,  any  one,  ^i|;tSJ^2^ 
not  on  his  trial,  may  be  admitted  as  a  witness  for  the  neaseo,  either, 
others.    Prisoners,  therefore,  who  are  awaiting  their  trial,  or  1.  when  await- 
who  have  been  tried  upon  a  charge  identical  with  that  upon  aftertbeirown  ' 
which  a  prisoner  is  being  tried,  may  be  called  by  him  in  his 

defence ;  although,  especially  in  the  first  case,  when  the 
witnesses'  credibility  could  not  be  tested  by  a  searching 
cross-examination,  their  evidence  must  be  received  in  many 
cases  with  a  certain  amount  of  suspicion.  The  late  courts 
martial  in  Jamaica  furnished  instances  of  both  these  cases. 
Ensign  F.  J.  Cullen,  Ist  W.  I.  Segiment,  and  Staff  Assistant 
Surgeon  Henry  Morris  were  tried  separately  upon  an  iden- 

(1)  6  &  7  Vict  c.  86, 8. 1. 
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Their  evidenoe 
noeived  after 
caation. 


bat  not  tested 
by  crofls  ex- 
amination, 


when  their 
own  trial  is 
pending. 

But  separate 
trial  has  not 
been  held  to 
justify  canrta 
martial  in  re- 
ceiving the 
eTidence  of  a 
co-defendant 
not  acquitted, 
conTicted,  or 
pardoned 
against  the 
inriaoner ;  bat 


It  was  admitted 
on  his  being 
released  from 
confinement. 


tical  charge.  Ensign  Cullen  was  first  tried,  and  called  Dr.. 
Morris  in  his  defence.  He  was  '^  cautioned  by  the  deputy 
judge  advocate  that  he,  the  witness,  being  himself  a  prisoner 
awaiting  trial  on  a  charge  similar  to  that  on  which  the  pri* 
soner  is  arraigned,  shoidd  not  attempt  to  reply  to  any  question 
which  might  have  a  tendency  to  prejudice  his  own  case."  (2)^ 
He  denied  the  charge  in  the  most  precise  terms,  but  the 
prosecutor  abstained  from  cross-examining  him  '^  under  the 
circumstances  officially  known  to  the  court ;"  and  "the  court 
also  abstained  from  putting  any  questions  to  the  witness."  (3^ 
Ensign  Cullen  was  in  his  turn  called  by  Dr.  Morris,  and, 
his  own  trial  being  now  closed,  was  subjected  to  a  cross- 
examination  by  the  prosecutor  and  a  prolonged  examination 
by  the  court.  (4) 

916.  But  separate  trial,  though  it  renders  fellow-prisoners 
competent  witnesses  when  called  for  the  defence,  has  not 
been  held  sufficient  when  the  evidence  of  a  prisoner  has  been 
desired  by  the  prosecution  against  another  prisoner  implicated 
in  the  same  charge.  At  the  trial  by  general  court  martial 
at  Dublin  in  1866  of  Colour  Sergeant  Charles  McCarthy, 
53rd  Eegiment,  in  connection  with  the  Fenian  conspiracy. 
Lance  Corporal  Michael  Brennan,  who  it  appears  was  await- 
ing his  separate  trial  on  a  similar  charge,  and  had  offered  ta 
state  what  he  knew,  was  about  to  be  sworn,  when  "  the  pri- 
soner objected  to  his  competency  on  the  ground  that  he  was 
included  in  the  same  charge  with  him,  and  had  not  been 
acquitted,  convicted,  or  pardoned."  (5)  The  prosecutor  re- 
plied that  his  trial  had  been  "  dispensed  with"  by  competent 
authority,  and  it  was  suggested  by  the  deputy  judge  advocate 
that  he  must  enter  a  nolle  prosequi  (6)  before  he  could 
examine  him.  The  memorandum  " by  order"  dispensing 
with  his  trial,  was  thereupon  entered  on  the  proceedings, 
and  Brennan  was  released  from  confinement  before  being* 
sworn  and  giving  his  evidence.  (7) 


(2)  Proceedings,  22nd  Nov.  1826, 
Blue  Book,  p.  83. 

(3)  lb.  84. 

(4)  Proceedings,  11th  Jan.  1867, 
Blue  Book,  p.  214. 

(5)  First  day,  28ih  May,  1866. 

(6)  The  effect  of  a  nolle  prosequi  in 
the  ciril  courts  differs  from  that  of  the 
xelease  of  an  o£Bcer  or  soldier  from 
vrest  or  confinement^  in  this  respect; — 


it  does  not  operate  as  an  acquittal  and 
the  co-defenaant  maybe  again  indicted, 
whereas  the  offence  of  the  military 
prisoner  is  condoned.  [§  665]. 

(7)  The  deputy  judj^e  advocate* 
in  his  summing  up, — which,  it  is  un- 
derstood, had  the  previous  sanction  of 
the  highest  authority  —  considered 
Brennan  a  "  competent  witness,"  but 
added,  "  Still  it  is  my  duty  to  t^  70U 
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917.  The  evidence  of  accomplices  and  accessories  against  Tertimonyof 
their  associates  in  crime,  as  also  of  the  principal  against  his  admjoBibie,  imt 
accessory,  (as,  for  instance,  of  the  thief,  against  the  receiver,) 

is  admissible,  and  must  of  necessity  be  admitted  in  many  nqnim 

,  oonflmiation, 

<!a8e8,  but  it  should  always  be  received  with  great  jealousy 
and  caution.     A  conviction  upon  the  unsupported  testimony  and  move 
of  an  accomplice  may,  in  many  cases,  be  strictly  legal,  but  it  ngaidsthe 
is  the  prudent  practice  to  require  it  to  be  confirmed,  by  unim-  prisoner. 
peachable  testimony  in  some  material  part,  and  more  espe- 
cially as  to  his  identification  of  the  person,  or  persons,  against 
whom  his  evidence  may  be  received.  (1)  Where  the  testimony 
of  an  accomplice  is  thus  confirmed,  it  affords  ground  for 
believing  that  he  speaks  the  truth  in  other  points,  and  with 
respect  to  circumstances,  as  to  which  there  may  be  no  con- 
firmation. (2) 

918.  Prisoners  jointly  arraigned  are  not  competent  as  wit-  pibonen 
nesses  on  the  trial  of  each  other ;  yet,  in  criminal  prosecutions,  t^tCr 
where  there  are  several  defendants  on  trial,  and  it  appears, 

on  closing  the  case  for  the  prosecution,  that  against  one  or 

more  of  them  there  is  no  evidence  to  convict,  the  court  will, 

in  its  discretion,  take  a  separate  verdict  of  not  guilty ;  and 

such  defendant  or  defendants,  so  acquitted,  are  admitted  to  JJ^^^^ 

give  evidence  on  the  trial  of  the  remaining  prisoner,  or  pri-  ^^^^^J^by 

soners. (3)     Upon  the  same  principle  a  defendant  who  has  t^^ 

(the  court)  that  as  he  stands  in  the        (2)  1  Phillips,  97.     See  §  868. 
position  of  an  accomplice,  and  an  in-        (3)  1  PhiUips,  51-2.    Taylor,  1178. 

former,  and  as  from  his  own  mouth  The  provision  m  Lord  Brougham's  act, 

you  heard  that  he  had  taken  an  oath  of  [§  913]  as  to  the  exclusion  of  the  evi- 

aUe^anceto  the  Queen,  and  also  an  oath  dence  of  a  prisoner  against  himself 

of  allegiance  to  the  Fenian  Brother-  having  been  supposed  to  render  itadmis- 

hood,  you  ought  not  to  act  on  his  evi-  sible  against  a  fellow  prisoner  jointly 

dence  unless  it  is  corroborated  in  its  indicted  with  him,the  point  was  reserved 

main  particulars." — Twelfth  Day^  13th  on  a  trial  in  1871,  and  the  case  having 

June,  1866.    Sergeant  McCarthy  was  been   argued  before  all    the  jud^ 

found  guilty,  and  sentenced  to  be  shot,  (Jan.  27, 1872),  the  Lord  Chief  Justice 

but  the  sentence  was  commuted  by  (Cockbum)  pronounced  their  unani- 

Her  Majesty  to  penal  servitude  for  life,  mous  judgment  that  such  evidence  was 

(1)  Confirmation  as  to  the  circum-  not  admissible.    "We  are  all  agreed 

stances,  only  confirms  a  man's  own  that  the  exception  in  14  &  15  Vict, 

avowal,  that  he  was  concerned  in  the  c  90,  s.  3,  was  introduced  to  prevent 

offence.   Confirmation  as  to  the  person  any  possibility  of  its  being  thought 

can  alone  connect  the  prisoner  with  it ;  that  the  law  as  it  had  existed  from  the 

— and  it  must  always  be  borne  in  mind  earliest  times  was  altered  by  the  Act. 

that  accomplices  are    necessarily  of  By  that  law  it  was  a  distinguishing 

tainted  character,  and  may  be  tempted  characteristic  of  our  criminal  system 

to  accuse  a  person,  wholly  innocent,  that  a  prisoner  on  the  trial  can  neither 

^m  motives  of  revenge,  or  to  screen  be  examined  nor  cross-examined." — 

themselves  or  a  guilty  associate.     1  Law  Beports.    R.  v.  Payne,  1  Crown 

Phillips,  89-101.    Taylor,  860-3.  Cases  Beserved,  355. 
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pleaded  guilty  is  an  admissible  witness  for  or  against  his  co- 
defendants  ;  (4)  as  was  pointed  out  by  the  judge  in  his  charge 
to  the  jury  in  the  celebrated  case  of  four  American  citizens 
convicted  of  bank  forgery  in  the  year  1873.  The  rule  in 
civil  courts,  though  founded  on  reason  and  justice,  cannot 
be  acted  on  to  the  full  extent  by  militaiy  courts  from  the 
necessity  of  the  sentence  being  confirmed  in  order  to  ita 
taking  effect,  and  the  incidental  delay;  but  if  the  evidence 
against  a  prisoner  should  prove  insufficient  to  convict  him, 
and  his  testimony  is  deemed  essential,  there  can  be  little 
doubt  but  that  the  court  may  proceed  to  acquit  him,  and 
adjourn  to  allow  time  for  confirmation ;  and  on  promulgation 
of  the  acquittal  reassemble  and  proceed  with  the  examination 
of  the  witness  now  become  competent. 

919.  The  regular  course  to  be  adopted  by  a  prisoner  who 
desires  to  avail  himself  of  the  evidence  of  a  person  included 
in  the  same  charge,  is  for  him,  when  he  receives  the  copy 
of  the  charge,  to  represent  the  necessity  of  his  separate 
trial  to  the  authority  ordering  the  court  martial;  and,  if 
such  representation  were  not  attended  to,  an  application  to 
the  court  would  still  be  open.  Mr.  M® Arthur  quotes  a  case 
directly  in  point :  it  was  a  naval  court  martial,  where  con- 
firmation is  not  necessary  to  render  the  sentence  operative  ; 
but  it  is  very  clear,  that  the  law  of  the  case,  being  essential 
to  justice,  and  not  a  matter  of  form  only,  must  be  precisely 
the  same  in  the  case  of  all  courts  martial :  William  Mus- 
pratt,  a  seaman,  was  arraigned  with  nine  others,  for  mutiny 
on  board  His  Majesty's  ship  Bounty ;  also  for  desertion  and 
running  away  with  the  ship.  The  evidence  for  the  prosecu- 
tion did  not  materially  affect  two  of  the  number,  Bym  and 
Norman ;  upon  which  Muspratt,  by  advice  of  counsel  (after- 
wards Lord  Erskitie),  urged  their  acquittal,  to  enable  him  to 
call  them  as  witnesses,  setting  forth  the  ordinary  practice  of 
criminal  courts  in  such  cases.  The  court  refused  the  appli- 
cation upon  the  ground  of  its  being  contrary  to  the  usage 
of  courts  martial  to  give  sentence  on  a  particular  prisoner 
until  the  whole  of  the  defence  of  the  prisoners  was  gone 
through.  Muspratt,  and  five  of  those  tried,  were  found 
guilty  and  sentenced  to  suffer  death;  Bym  and  Norman, 
and  two  others,  were  acquitted.  Whereupon  Muspratt  peti- 
tioned the  Admiralty,  praying  that  he  might  have  an  oppor^ 

(4)  1  Phillipfl,  63. 
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tunify  afforded  him  of  laying  his  case  before  the  Throne  for  ohmoe 
mercy.  The  Admiralty  deemed  it  expedient  to  lay  the  facts  '***"**' 
before  the  attorney  general,  the  solicitor  general,  and  the 
counsel  to  the  Admiralty,  for  their  joint  or  separate  opinions, 
whether  there  were  any  objections  to  the  carrying  the  sen- 
tence against  Muspratt  into  execution.  They  delivered  their 
opinions  separately ;  they  concurred  that  it  was  the  custom 
of  criminal  courts,  in  such  cases,  for  the  judge  in  his  discre- 
tion to  direct  the  acquittal  of  an  innocent  person,  to  enable 
him  to  give  testimony,  and  they  inclined  to  the  opinion  that 
Muspratt  was  entitled  to  the  benefit  of  a  similar  proceeding 
in  the  case  in  question ;  the  two  former  forbore  to  speak 
positively,  as  they  suggested  the  propriety  of  submitting  the 
case  to  the  judges;  the  latter  delivered  his  decided  opinion 
that  Muspratt  was  entitled  to  the  advantage  of  the  testimony 
of  Bym  and  Norman,  and  advised  the  Admiralty  to  inter- 
pose in  his  behalf  in  obtaining  the  royal  mercy.  The  twelve 
judges  were  appealed  to,  and,  in  consequence  of  their  opinion, 
Muspratt  obtained  His  Majesty's  pardon  :  four  of  the  other 
prisoners,  who  received,  judgment  with  him,  were  exe- 
cuted. (5) 

(5)  It  appears  bj  a  letter  of  Lord  gested  to  His  Majesty  that  the  court 
Ersklne,  prefixed  to  James's  Collection  martial  ought  to  haye  conformed  to 
of  Sentences  of  Courts  Martial,  that  the  rule  established  in  the  common 
the  respite  of  the  prisoner  was  directed  law  courts,  and  implored  the  king,  in 
by  His  Mf^esty  on  the  direct  applica-  the  name  of  the  unhappy  man  who 
tion  of  the  prisoner's  attorney : — "  One  had  been  unfortunately  oonricted,  to 
of  the  mutineers  at  Portsmouth... was  respite  the  execution,  and  to  submit 
tried  with  others,  and  as  it  was  likely  his  case  to  the  twelve  judges  for  their 
that  against  one  of  them  who  knew  the  decision  on  it.  His  Majesty,  with  his 
innocence  of  the  person  in  gueetiont  no  usual  humanity  and  enlightened  atten- 
evidence  could  be  given,  I  advised  the  tion  to  the  aemands  of  justice,  in- 
attomey  who  was  employed  by  him,  if  stantly  sent  back  the  attorney  with 
that  turned  out  to  be  so,  to  apply  to  the  respite  prayed ;  and  the  judges 
the  court,  on  the  authority  of  my  having  decided  unanimously  that  the 
opinion,  to  direct  such  person  to  be  conviction  was  unwarranted,  the  man 
acquitted,  and  then  to  permit  him  to  was  set  at  liberty.  There  can  be  no 
establish,  by  his  evidence,  the  inno-  doubt  that  neither  in  this  case  nor  in 
cence  of  the  man  in  question.  This  any  other  of  a  similar  description 
application  being  accordingly  made,  could  there  have  been  an  appeal  to 
the  court  declared  itself  to  bd  satisfied  any  of  the  courts  of  justice.  It  belongs 
that  the  course  proposed  was  agreeable  to  the  king  alone  to  abrogate  or  conflm 
to  the  pzactice  of  the  courts  of  criminal  the  sentences  of  courts  martial;  but 
law,  but  not  of  courts  martial ;  they,  the  judgment  of  his  late  W^eaij,  so 
therefore,  refused  to  adopt  it,  and,  remarkable  during  his  long  reign  for 
havinff  no  other  defence,  he  was  sen-  his  faithful  and  enlightened  adminis- 
tenced  to  be  executed.  Being  then  on  tration  of  justice,  ought  to  be  received 
a  visit  in  the  Isle  of  Wight,  and  the  as  a  precedent  hereafter ;  and  I  feel 
attorney  from  Spithead  havins  com-  great  pleasure,  therefore,  in  making 
municated  to  me  this  decision,  I  this  communication,  being  deeply  in- 
despatched  him  immediately  to  Wey-  terested  in  everything  which  concerns 
month  with  a  representation  to  ibe  the  noble  profession  of  my  earliest 
late  King,  in  which  I  humbly  sug-  youth." 
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920.  The  evidence  of  those  perBons  is  rejected,  who  are 
prevented  from  understanding  sensible  questions  put  to 
them,  or  giving  rational  answers,  either  by  want  or  ^sorder 
of  intellect,  as  in  the  case  of  idiots,  lunatics,  and  witnesses 
drunk  in  court,  or  immaturity  of  understanding,  as  in  the 
case  of  children.  (6) 

921.  The  incapacity,  however,  as  well  put  by  Mr.  Taylor, 
is  only  co-extensive  with  the  defect.  Thus  a  monomaniac 
or  person  who  is  afflicted  with  partial  insanity  will  be  an 
admissible  witness  if  the  court  finds  that  he  is  aware  of  the 
nature  of  an  oath  or  declaration,  and  that  he  is  capable  of 
understanding  the  subject  with  respect  to  which  he  is  re^ 
quired  to  testify.  So  too  in  lucid  intervals,  persons  of  dis- 
ordered intellect,  whose  minds  may  have  sufficiently  re- 
covered, are  competent ;  .and  witnesses  put  aside  when  drunk 
may  be  examined  when  sober.  (7) 

922.  The  admissibility  of  a  child  to  give  evidence  is  regu- 
lated, not  by  his  years,  but  by  the  development  of  his  mental 
faculties ;  by  his  religious  knowledge ;  and  by  the  sense  he 
may  entertain  of  the  consequences  of  perjury ; — ^subject  to 
which  a  child  of  any  age  may  be  examined  as  a  witness.  (8) 

923-4.  Although  the  law  no  longer  holds  a  man  incom- 
petent to  give  evidence  if  he  disbelieves  in  the  existence  of 
God ;  or  if  he  does  not  profess  any  religion  which  may  bind 
his  conscience  to  tell  the  truth,  it  does  not  receive  any  testi- 
mony imtil  the  witness  (if  not  belonging  to  a  barbarous  and 
uncivilised  tribe  [§453])  has,  in  one  form  or  other,  either 
given  an  outward  pledge  that  he  considers  himself  respon- 
sible to  God  for  the  truth  of  what  he  is  going  to  answer,  or 
at  least  rendered  himself  liable  to  the  temporal  penalties  of 
perjury,  in  the  event  of  his  wilfully  and  corruptly  giving 
false  testimony.  (9) 

925.  Husband  and  wife  [§913]  are  not  admitted  as  wit^ 
nesses  for  or  against  each  other,  in  any  criminal  proceeding ; 
nor  are  they  permitted  to  give  evidence  where  the  evidence 


(6)  Taylor,  1193. 

(7)  See  Taylor,  1193.  1  PhiUips,  8. 

(8)  1  Phillips,  8.  Taylor,  1195. 
In  a  case  at  the  Old  Bailey,  in  1849, 
Baron  Alderson  refused  to  postpone 
the  trial  for  the  purpose  of  instructing 
a  child,  stating  that  all  the  judges 
now  were  of  opinion  that  it  was  an 


incorrect  proceeding ;  that  it  was  like 
preparing  or  getting  up  a  witness  for  a 
particular  purpose,  and  on  that  ground 
was  Teiy  objectionable." — 1  Phillips,  1 0. 
(9)  Taylor,  1196.  As  to  forms  of 
oath  before  courts  martial,  see  §  440-9 ; 
and  as  to  relaxation  of  the  general 
law,  see  §  453-4. 
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may  tend  to  cri/nti/nate  each  other  collaterally.    The  one  is  botmaygiTe 
a  competent  witness  in  a  cause  between  other  peraonsy  the  ■gBimtthizd 
result  of  which  may  contingently  and  essentially  benefit  the  tuonghthe 
other;  as  a  woman,  whose  husband  had  been  before  con-  amumgena^ 
victed,  was  admitted  to  give  evidence  against  the  prisoner,  ofthemanied 
though  she  ejq)ected,  that  in  the  case  of  his  conviction,  her 
husband  would  receive  a  pardon.  (1^    But  the  benefit  must  notitbeiMflt 
not  be  direct ;  two  being  indicted  for  burglary,  and  a  vdtness 
for  the  prosecution  identifying  both  the  prisoners,  they  each 
set  up  a  distinct  aiibi ;  when  it  was  held,  that  the  wife  of 
one  was  not  a  competent  witness  to  prove  the  cdibi  of  the 
other,  and  it  was  decided  by  a  majority  of  the  judges  that 
the  witness  had  been  properly  rejected,  because,  though  she 
did  not  in  terms  give  evidence  for  her  own  husband,  yet  her 
testimony  went  to  shake  the  credit  of  the  witness  for  the 
prosecution.  (2) 

926.  A  wife  may  give  evidence  against  her  husband,  in  a  onacriminia 
prosecution  for  any  personal  injury.  (3)     So  also,  a  woman,  thepenonof 
taken  away  and  forcibly  married,  may  give  evidence  for  or  bud  or  wife  a 
against  the  offender.  (4)    The  dying  declarations  of  a  wife  witness  ■gainst 
are   evidence  against  her  husband   on    his    trial  for  her 
mmrder.  (5) 

927.  It  has  been  erroneously  imagined  by  some  military  wif^ofthe 
men,  that  on  a  charge  before  a  court  martial  for  a  breach  of  ScS^etoot 
military  discipline,  the  wife  of  the  prosecutor  is  not  a  com-  '"^^"'^^^ 
petent  witness.     Her  testimony  may  be   suspicious  in  an 

equal  degree  with  that  of  the  prosecutor ;  but  there  is  no 
rule  or  reason  to  exclude  it.  Any  attempt  to  deceive  may 
be  exposed  with  greater  facility  by  the  opportunity  afforded 
of  cross-examining  two  witnesses  to  the  same  fact,  than  if 
one  only  was  admitted  to  give  evidence ;  if,  therefore,  the 
accused  be  innocent  of  the  charge,  the  advantage  of  separ- 
ately examining  both  husband  and  wife  is  entirely  in  his 
favour. 

928.  The  fact  of  a  woman  cohabiting  with  a  party  to  the  woman 
trial,  though  it  affects  her  credit,  does  not  afford  ground  for  ^thpaitl.not 
rejecting  her  testimony.    The  rule  of  exclusion  extends  only  *"**™J***°*' 
to  the  lawful  wife  of  the  prisoner.  (6) 

1  Leach.  161.  (4)  Hawkins,  c  42,  s.  9.   1  PhiUips, 

EBez  V,  Smith,  before  the  twelve  83. 

,  1826.->Taylor,  1184.  (5)  1  Pbillipe,  81. 

(3)  Taylor,  1190.  (6)  1  Phillips,  106-7.  Taylor,  1186. 
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929.  The  testimony  may  be  open  to  suspicion  in  pther  cases^ 
but  no  relation  except  that  of  husband  and  wife  eoDcl/udea 
from  giving  evidence :  the  parent  may  be  examined  on  the 
trial  of  the  child,  the  child  on  that  of  the  parent;  the  master 
for  or  against  the  servant,  the  servant  for  or  against  the 
master. 

930.  Counsel  and  attorneys,  or,  in  India,  vakeels,  cannot 
be  called  on,  nor,  indeed,  would  they  be  permitted  to  reveal 
secrets  confided  to  them  by  their  clients;  and  the  same 
applies  to  their  clerks.  So  likewise  an  interpreter,  who  is 
present  at  conversations  between  a  foreigner  and  his  attorney^ 
is  bound  to  the  same  secresy  as  the  attorney  himself,  and 
ought  not  to  divulge  the  facts  confided  to  him  as  the  medium 
of  such  confidential  communications,  even  after  the  end 
of  the  cause,  for  the  purpose  of  which  the  confidence  vras 
placed.  But  this  protection  of  confidential  communications 
to  legal  advisers  does  not  extend  to  information  they  have 
acquired  independently  of,  and  not  arising  from,  those  pro- 
fessional connections;  nor  to  communications  in  reference 
to  a  contemplated  fraudulent  purpose.  (1)  This  privilege  is 
the  privilege  of  the  client,  and  therefore,  if  he  waive  it,  the 
professional  adviser  cannot  refuse  to  answer  such  questions 
as  the  court  may  demand  of  him,  and,  on  the  other  hand, 
though  he  may  be  willing  to  do  so,  he  is  not  allowed  to 
divulge  his  client's,  or  his  quondam  client's,  secrets  unless 
he  does  consent.  (2) 

931.  Persons  who  are  the  channel  of  the  detection  of 
crime,  are  not  to  be  unnecessarily  disclosed ;  a  spy,  there- 
fore, is  not  obliged  to  name  his  employer.  (3)  A  witness  for 
the  crown  cannot  be  compelled  to  state  through  what  chan- 
nel he  made  a  disclosure  to  government,  either  immediately 
or  mediately.  (4) 

932.  A  person  in  the  employ  of  government  cannot  be 
required  to  divulge  the  nature  of  his  instructions,  or  any 
confidential  communication.  On  the  trial  of  Watson  for 
high  treason,  a  clerk  of  stores  in  the  ordnance  department^ 
who  had  resided  many  years  in  the  Tower,  was  called  for  the 
purpose  of  proving  that  a  plan  found  at  the  lodgings  of  the 

(1)  Judges,    Tichborno  Trial,    8th        (8)  1  Phillips,  138. 
July,  1878.  (4)  1  PhilUps,  186. 

(2)  Taylor,  812-830. 
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prisoner  was  a  plan  of  part  of  the  interior  of  the  Tower ; 
having  proved  this  to  be  the  case,  he  was  afterwards  asked, 
upon  cross-examination,  whether  another  printed  plan  (which 
was  shown  him)  upon  a  regular  scale,  was  a  correct  plan  of 
the  Tower,  for  the  purpose  of  showing  that  such  maps  might 
be  purchased  without  difficulty  in  the  shops  in  London ;  but 
the  court  held  that  it  might  be  attended  by  public  mischief, 
to  allow  an  officer  of  the  Tower  to  be  examined  as  to  the 
accuracy  df  such  a  plan.  (5) 

933-9.  It  may  be  added  in  this  place,  although,  apart  ixnimat 
from  their  tendency,  such  questions  ought  obviously  to  be  S^^g 
rejected  as  irrelevant,  that  questions  tending  to  injure  and  *'*^i*'**"* 
degrade  third  persons  not  connected  with  the  trial  are  not 
permitted. 

(5)  1  Phillip0,  137 ;  and  ««0  S  894. 
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940.  Witnesses  at  courts  martial  are  necessarily  examined 
on  oath,  except  in  certain  cases  already  mentioned,  [§452] 
and  invariably  in  the  presence  of  every  member  of  the  court, 
and  of  the  parties  to  the  trial.  The  court  is  thereby  enabled 
to  observe  their  demeanour,  inclination,  and  understanding ; 
points  essential  to  the  formation  of  a  correct  judgment  as 
to  the  value  of  their  testimony :  the  adverse  party  is  also 
afforded  an  opportunity  of  objecting  to  their  competency 
[§673-9],  or  of  trying  their  credibility  by  cross-examination. 
941.  It  is  not  competent  to  a  court  martial  to  examine  a 
witness  by  deputation  of  part  of  their  number ;  nor  to  re- 
ceive evidence  on  interrogatories,  or  by  affidavit.  When  in 
special  circumstances  an  important  witness  is  prevented  from 
attending  at  the  appointed  place  of  assembling,  the  court 
may,  with  the  concurrence,  or  on  the  order,  of  the  convening 
authority,  assemble  at  or  adjourn  to  the  bedside  or  the 
quarters  or  residence  of  the  witness.  In  India  the  courts 
issue  commissions  to  examine  persons  exempted  by  reason 
of  rank  or  sex  from  personal  appearance  in  court ;  but  a 
court  martial  (held  imder  the  mutiny  act)  has  no  such  power, 
and  must  require  the  presence  of  the  witness.  In  the  case 
of  "  women  who  according  to  the  custom  of  the  country  do 
not  appear  in  public,"  (1)  due  care,  as  regulated  by  local 
custom,  is  taken  to  provide  screens  or  such  other  mode  of 
concealment  as  may  be  necessary  to  prevent  the  witness 
being  publicly  seen.  In  special  circumstances,  as  the  case 
of  members  of  ancient  sovereign  houses,  there  can  be  no 
objection  to  the  court  martial  adjourning  to  their  residence 
near  the  place  of  assembly,  and  conducting  their  examina- 
tion in  such  manner  as  their  recognised  position  in  India 
may  render  expedient. 

(1)  Indian  ''  Code  of  Criminal  pzocednre/'  1S61,  eec.  124. 
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042.  At  courts  martial,  unless  when  in  exceptional  cir-  witneaes 
ctimstances  the  prosecutor  is  called  as  a  witness  for  the  de-  separately. 
fence,  [§945]  no  witness  (1)  is  permitted  to  be  present 
during  the  examination  of  another,  with  the  view  of  guard- 
ing against  the  influence  of  previous  examinations  upon  the 
testimony  of  succeeding  witnesses,  and  of  rendering  collusion 
more  difficult.  When  a  prisoner  had,  with  the  consent  of 
a  brother  officer,  whose  name  was  on  the  list  of  witnesses, 
solicited  the  court  to  permit  his  assistance  during  the  trial, 
the  request  was  refused ;  and  the  court,  in  its  remarks  sub- 
joined to  the  sentence,  animadverted  on  the  request,  observ- 
ing as  to  the  conduct  of  the  officer  in  authorizing  the  appli- 
cation :  ^  That  the  paramount  duty  of  an  officer,  and  more 
especially  of  an  officer  of  rank,"  (the  officer  referred  to  was 
the  major  of  the  regiment,)  '^is  to  support  discipline  by 
adherence  to  the  principles  of  established  rules,  rather  than 
indulge  an  impulse  however  amiable,  perhaps  to  the  pre- 
judice of  justice,  or  coimtenance  misconduct  by  injudicious 
commiseration."  (2)  In  confirmation  of  this  rule  it  may 
also  be  noticed,  that  the  adjutant  general  and  quarter  master 
general,  who  had  belonged  to  the  expedition  to  Buenos  Ayres, 
had  been  summoned,  on  the  part  of  the  prosecution,  as  wit- 
nesses on  the  trial  of  Lieut.  General  Whitelocke :  the  lieu- 
tenant general,  conceiving  they  might  be  of  use  to  him  in 
his  defence,  submitted  to  the  court  that  they  might  be  per- 
mitted to  be  present  during  the  trial ;  the  judge  advocate, 
who  prosecuted,  observed  that  the  evidence  of  those  officers 
was  material  for  the  prosecution ;  the  court,  after  deliber- 
ation, determined  that  Lieut.  Greneral  Whitelocke's  request 
could  not  be  complied  with,  but  that  he  might  speak  to 
them  as  often  as  he  thought  proper.  (3) 

(1)  This  is  not  the  case  in  civil  nesses  being  present  during  preyions 

courts  of  English  judicatore,  but  either  examination,  would  of  itself  afford  a 

party,  at  any  period  of  a  cause,  has  a  valid    objection    to    their  testimony, 

right  to  require  that  the  unexamined  being  a  species  of  subornation.    It  is 

witnesses  snail  be  sent  out  of  courts  conceiyed  that  this  author  had  not 

Southey  v,  Nash  7  C  P.   632.    In  sufficiently  recollected  that  the  practice 

Scotland,  so  strictly  is  this  rule  ob-  of  English  courts  of  judicature  can 

served,  that  if  a  witness  has  been  pre-  alone  be  referred  to  when  the  custom 

sent  in  court  during  the  examination  of  courts  martial  cannot  be  confidently 

of  another  witness,  so  as  to  hear  his  relied  on. 

evidence,  he  wiU  be  rejected.    2  Hume,        (2)  G.O.  on  the  promulgation  of  the 

Criminal  Law  of  Scotland,  p.   365.  sentence  of  a  general  court  martial  on 


Mr.  Tytler,  guided  by  this  custom  of    Ensign  Alex.  Sutherland,  91st  B^- 

la,  has  appl" 
principle  to  courts  martial ;  he  states        (3)  laeut.  Gen.  Whitelocke's  trial. 


the  courts  of  Scotland,  has  applied  the    ment,  10th  July,  1813. 
principle  to  courts  martial ;  he  states        (3] 
(p.  248)  that  the  dxcnmstances  of  wit-    p.  2. 
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943*  This  custom  of  examining  witaiesses  separately, 
though  highly  desirable  and  conducive  to  the  development 
of  truth  and  the  detection  of  falsehood,  is  not  so  rigidly 
observed  as  to  exclude  the  testimony  of  persons  who  by  in* 
advertence,  have  been  present  at  the  examination  of  other 
witnesses,  or  have  not  been  called  (as,  for  example,  in  reply) 
until  they  have  heard  others  examined.  They  are  not  thereby 
rendered  incompetent,  though  in  certain  cases  it  may  be  for 
the  court  to  receive  their  evidence  with  additional  caution.(4) 

944.  It  is  competent  to  a  court  martial  to  confront  any 
two  or  more  conflicting  witnesses ;  that  is,  to  call  into  court, 
at  the  same  time,  any  two  or  more  witnesses,  and  call  upon 
them  to  repeat  their  evidence  in  the  hearing  of  the  other, 
or  to  reconcile  their  testimony,  reading  over  to  each  the 
evidence  of  the  other,  and  requiring  an  explanation  of  such 
parts  as  are  inconsistent  or  contradictory,  in  order  to  ascer- 
tain, as  far  as  possible,  the  real  truth  of  the  case ;  but  it 
would  not  be  advisable,  nor  perhaps  just,  to  do  this  before 
the  close  of  the  cross-examination. 

945.  The  prosecutor,  being  necessarily  present  during  the. 
examination  of  all  witnesses,  in  the  now  exceptional  case  of 
being  required  to  give  evidence  for  the  pf osecution,  is  sworn 
immediately  after  his  opening  address,  if  any  [§571];  nor 
would  it  be  proper,  (5)  at  any  other  stage  of  the  proceedings, 
to  admit  his  deposition  in  chief,  except  when  called  as  a  wit- 
ness for  the  defence. 

946.  A  prisoDer  may  insist  on  the  testimony  of  the  pro- 
secutor, [§914]  and  may  call  upon  him  to  produce  docu- 
ments of  any  kind,  which  he  may  deem  necessary  for  his 
defence.  He  has  also  a  right  to  call  the  judge  advocate  as 
a  witness.  [§480] 

947.  A  member  of  a  court  martial  is  a  competent  witness, 
and  may  be  sworn  to  give  evidence  in  favour  of,  or  against 
a  prisoner,  at  any  stage  of  the  proceedings ;  but  this  is  to  be 

ii)  Lord  G.  Sackrille's  trial,  280.  and  was  accepted  as  a  witness  in  sup- 

5)  A  proceeding,  which  is  believed  port  of  the  tkree  first  eharaea,    Wheb 

to  be  equally  opposed  to  the  cnstoms  it  is  considered  that  he  had  opened  his 

of  courts  martial  and  civil  coorts  of  case  by  an  address,  and  had  for  eight 

jndicatnre,  is  reported  to  have  been  days  'examined   witnesses    on    tk&ae 

permitted  on  the  general  court  martial  ekargts,  there  can  be  but  one  opinion 

which  was  held  at  Cork,  in  December,  as  to  the  inadvertence  of  the  proceed- 

1833,  for  the  trial  of  Captain  Wathen,  ing:  nor  ought  this  deviation  m>m  the 

of  the  King's  Hussars.    The  papers  well-established  custom  of  the  servico 

of  the  day,  which  reported  the  pro-  to  have  any  effect  in  unsettling  a  prac- 

ceedings  in  full,  stated  that  the  prose-  tice  which  is  essential  to  the  due  ad- 

cutor  offered  himself  on  the  ninth  day,  ministtmtiott  of  justice. 
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avoided,  if  foreseen.  It  need  scarcely  be  observed,  that  no 
<x>nimiinication  by  a  member  in  closed  court  can  be  re* 
ceived ;  he  must  be  sworn  as  other  witnesses,  in  open  court, 
and  be  subject  to  cross-examination  ;  neither  ought  the 
private  knowledge  of  any  fact  to  influence  the  particular 
verdict  of  a  member  ;  he  is  sworn  to  administer  justice 
strictly  according  to  the  evidence  before  the  court,  not  his 
private  grounds  of  belief  in  his  own  breast.  This  corre- 
sponds with  the  rule  as  to  jurors  in  the  ordinary  criminal 
<^urts.  ^'Though  each  juryman  may  apply  to  the  subject 
"before  him  that  general  knowledge  which  any  man  may  be 
supposed  to  have,  yet  if  he  be  personally  acquainted  with 
.any  material  particular  fact,  he  is  not  permitted  to  mention 
the  circumstance  privately  to  his  feUows,  but  must  submit 
to  be  pubUcly  sworn  and  examined,  though  there  is  no 
necessity  for  his  leaving  the  box,  or  declining  to  interfere  in 
the  verdict."  (6) 

948.  It  is  a  question,  veiy  often  raised,  whether  or  not  wbeuwr* 
<3ourt8  martial  are  competent  to  originate  evidence ;  that  is,  ^^ri^!^ 
of  their  own  motion,  to  call  into  court  a  witness  not  pro-  ®^****°**' 
<luced  by  the  parties  before  the  court.  There  is  no  doubt  but 
that  the  court  may,  at  any  period  of  the  trial,  recall  any 
witness  for  further  examination,  if  any  question  occur  to  the 
court  or  is  suggested  by  either  of  the  parties,  [§577, 580]  the 
witness  being  subject  to  cross-examination  in  respect  to  the 
point  so  raised.  It  would  also  seem  that  the  custom  of  the 
service  wotild  justify  the  calling  for  a  document  or  summon- 
ing any  person  mentioned  in  the  evidence  before  the  court, 
if  at  hand,  and  his  examination  might  throw  light  upon  a 
special  point  which  wanted  further  proof,  but  it  is  appre- 
hended that  this  is  the  utmost  extent  to  which  a  court  would 
be  authorized  to  go.  (7)  A  court  martial  might  involve  itself 
in  an  inextricable  labyrinth,  were  it  to  stay  proceedings  and 
■adjourn  in  order  to  obtain  testimony.  [§580]  Much  less 
would  a  court  martial  be  justified  (should  it  appear  that 

(6)  Taylor,  1196-7'    Sm  J  511.  nil  Sir  John  Moidaunt  have  notice  of 

(7)  On  the  trial  of  Lieut.  Genenl  the  above  resolution  of  the  court,  and 
Sir  John  Mordaunt,  in  1767*  "the  that  he  wiU  be  at  liberty  to  propoee 
evidence  both  for  the  crown  and  the  any  queetionfl  he  shall  think  proper,  as 
prisoner  being  ended,"  the  court  re-  likewise  to  produce  any  witnesses  to 
solved  that  Admiral  Sir  £.  Hawke,  obviate  or  explain  any  evidence  which 
irho  had  arrived  in  town  since  the  last  may  arise  from  the  examination  of 
sitting  of  the  court,  should  be  examined;  Sir  Edward  Hawke." — Printed  ZWW, 
and  it  was  "  ordeied  that  Lieut.  Qena-  108. 
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the  testimony  prodaced  by  the  prosecutor  was  insufficient 
or  inconclusive)  in  receiving  evidence,  in  support  of  the 
prosecution,  after  the  prisoner  had  been  placed  on  his  defence 
[§601-3],  except  for  the  purpose  of  meeting  new  matter 
which  had  been  adduced  by  the  prisoner. 

949.  Witnesses  must  necessarily,  in  many  cases,  be  sworn 
and  examined  by  means  of  an  interpreter  [§477-9];  and 
the  court  may  also  at  any  time  resort  to  an  interpreter,  if 
such  assistance  appear  desirable  to  them ;  or  if  the  parties 
to  the  trial  or  the  witness  himself  should  make  a  request  to 
this  effect,  and  the  court  should  concur  in  the  propriety  of 
the  application. 

950.  Persons  who  are  deaf  or  without  the  power  of  speech, 
may  be  questioned  or  give  evidence,  by  writing  or  by  signs. 

951.  A  deaf  and  dumb  person,  who  enjoys  the  full  use 
of  his  reason,  may  be  examined  by  writing,  or  by  signs,  in 
open  court,  by  means  of  a  person  capable  of  conversing,  and 
sworn  to  interpret  faithfully. 

952.  The  present  and  better  practice  of  the  service  is 
decidedly  against  reading  the  charge  (1)  to  the  witness  about 
to  deliver  his  testimony.  It  had  always  been  held  that  if  the 
charge  instructed  the  witness  how  to  answer  and  had  the 
effect  of  a  leading  question,  as,  for  example,  on  a  trial  for 
disrespect,  the  prisoner  being  charged  with  using  particular 
expressions  and  the  precise  words  being  specified,  the  words 
should  be  omitted;  and  similarly  in  all  cases  any  detail, 
whether  of  circumstance,  gesture,  or  expression,  to  which  the 
prisoner  might  reasonably  have  raised  an  objection. 

953.  A  witness,  after  being  sworn  or  making  affirmation, 
[§443-452]  is  first  examined  [§  954]  by  the  party  producing 
him,  which  is  called  his  direct  examincUion^  or  his  eaximina" 
tion  in  chief :  he  may  then  be  cross-examvned  [§  970]  by  the 
adverse  party  (the  prisoner  having  the  option  of  deferring  his 
cross-examination  to  the  close  of  the  prosecution);  the  party, 
who  called  him,  may  then  examine  him  on  such  &esh  matter 
as  may  have  been  elicited  by  the  cross-examination,  which  is 
called  the  re-examination ;  [§  981]  and,  finally,  the  court  put 
such  questions  as  they  may  deem  expedient.  (1) 

954.  The  form  of  proceedings,  appended  to  the  Queen's 
Begulations,  points  out  that  the  examination  of  witnesses 
should  be  conducted  by  means  of  question  and  answer.    The 

(1)  iSse  before,  £  572-680. 
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case  of  the  prosecutor  being  a  mtness  for  the  prosecution  is 

a  necessary  exception,  [§571(6)]     Witnesses,  immediately  Advaniageot 

-.  ,•  j*jiiii  •lii       the  oonzBe  now 

on  bemg  sworn,  were  sometimes  directed  by  the  president  to  pxcacxibedby 
relate  what  they  know  about  the  charge.     In  such  cases,  ^ 

the  witness,  either  to  connect  what  he  has  to  offer,  from  the 
influence  of  feeling  or  from  other  cause,  was  often  betrayed 
into  hearsay,  and  induced  to  make  statements  which  could 
not  be  legally  received  in  evidence.  It  therefore  became 
necessary,  in  recording  the  evidence,  to  distinguish  between 
the  parts  of  the  witness's  statement  which  could  be  legally 
received,  and  the  parts  which  could  not ;  and  although  the 
duty  might  have  been  ably  performed  by  a  judge  advocate  or 
president,  yet  impressions  were  sometimes  made  upon  indi- 
vidual members,  which  the  admissible  parts  of  a  witness's 
statement  was  not  calculated  to  convey;  whereas  in  the  ordinary 
mode  of  question  and  answer  illegal  questions  may  be  thrown 
out,  and  answers  wide  of  the  question  immediately  objected 
to.  From  these  causes,  though  possibly  more  tedious  in  the 
first  instance,  the  course,  now  rendered  imperative,  will  be 
found  to  secure  greater  precision  in  the  admission  of  evidence, 
and  in  the  end  to  save  the  time  of  the  court  by  excluding  ex- 
traneous matter,  or  by  operating  as  a  check  to  its  admission. 
955.  Leading  questions  or  such  as  admit  of  a  direct  Leading 

j_  A»"ii»j_  T_»i  J.X  questions 

answer,  yes  or  no,  as  to  a  material  fact,  or  which  suggest  to  a  not  permitted 

•  1  1  J.  i  'ij    J  J.!-  •      X*         in  examination 

Witness  how  to  answer,  are  not  permitted  on  the  examination  in  chief, 
in  chief,  or  on  a  re-examination.  But  leading  questions 
which  are  purely  introductory,  or  refer  to  matters  which  are  unless  intro- 
undisputed,  and  the  answers  to  which  are  not  material  to 
the  establishing  of  the  point  in  issue,  are  not  open  to 
objection,  and  a  resort  to  them  often  saves  the  time  of  the 
court,  by  preventing  a  diffuse  preliminary  interrogation. 
Suggestive  assistance,  when  an  omission  is  evidently  caused  orsuggestiTe 

If  •         1  *•  ^  questions, 

by  a  want  of  memory,  as  in  the  case  of  names,  or  where  a 
witness  is  required  to  enimierate  in  detail  a  variety  of  items, 
is  also  allowed,  in  the  discretion  of  the  court,  according  to 
the  circumstances  in  each  particular  case.  It  is  impossible  not  liable  to 
there  should  be  precise  rules,  but  it  is  evident  there  must  be 
many  cases,  which  do  not  fall  within  the  principle  of  the 
prohibition  of  leading  questions,  and  where  the  court  must 
exercise  its  discretion  in  relaxing  the  general  rule.  (2)  Where 

(2)  2  Phillips,  462.    Taybr,  12J5. 
C  0 
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a  witness  is  evidently  in  the  interest  of  the  opposite  party, 
and  is  reluctant  or  unwilling  to  speak  the  truth,  an  examina- 
tion in  chief  is  permitted  to  assume  something  of  the  form 
of  cross-examination, by  the  admission  of  leading  questions.  (3) 
So  also  the  court  will  allow  pointed  or  leading  questions  to  be 
put  to  a  child ;  (4)  and  the  same  applies  to  an  unintelligent 
witness,  and  especially  in  the  case  of  native  witnesses  in  some 
of  the  colonies,  whose  attention  cannot  otherwise  be  called 
to  the  matter  under  investigation,  or  who  do  not  readily 
understand  the  object  of  their  examination. 

956.  The  general  rule  is  that  a  witness  can  be  examined 
only  as  to  facts  which  he  personally  recollects,  and  which 
became  known  to  him  by  the  evidence  of  his  senses, — ^what 
he  has  himself  seen,  heard,  &c.  This  is  implied,  even  if  not 
expressly  asserted,  by  the  witness,  and  he  may  be  questioned, 
or  may  be  cross-examined  as  to  the  sources  of  his  knowledge 
of  any  fact,  and  his  reasons  for  recollecting  it.  But,  even  in 
giving  evidence  in  chief,  there  is  no  rule  which  requires  a 
witness  to  depose  to  fsu^ts  with  an  expression  of  certainty 
that  excludes  all  doubt  in  his  mind.  For  example,  it  is  the 
constant  practice  to  receive  in  evidence  a  witness's  belief  of 
the  identity  of  a  person  or  thing,  or  of  the  fisu^t  of  a  certain 
handwriting  being  the  writing  of  a  particular  person,  though 
the  witness  will  not  swear  positively  to  these  facts.  It  has  been 
decided  that  a  witness,  who  falsely  swears  he  thinks  or  believes, 
may  be  convicted  of  perjury  equally  with  the  man  who  swears 
positively  to  that  which  he  knows  to  be  imtrue.  (5) 

957.  A  further  exception  arises  in  cases  where  scientific  or 
professional  men  are  examined  as  to  matters  of  opinion.  The 
opinion  of  a  witness,  generally  speaking,  is  not  evidence. 
He  must,  as  above  stated,  depose  to  facts  within  his  personal 
knowledge,  and  these  facts  the  court  weighs  and  applies  by 
the  judgment,  individual  and  collective,  and  by  the  profes- 
sional knowledge,  of  the  members.  (6)  Yet,  on  questions 
touching  a  particular  science  or  art,  evidence  need  not,  and 

(Z)  Taylor,  1214.  inferenee,  and  precisely  the  point  whidli 

i4J  Taylor,  1216.  it  rests  with  the  court  to  delermind 

i5l  Taylor,  1225.  according  to  the  evidence.    The  exa- 

(6)  As  an  iUnstmtion  of  this  pin-  mination  should   be  confined  to  the 

ci^ue, — a  witness  (as  has  been  pointed  fiMt  of  the  prisoner's  absenting  him- 

ont  by  official  authority)  may  not,  on  a  self,  and  to  such  other  facts,  relerant 

trial  for  desertion,  "characterize"  the  to  the  chaxge,  as  may  be  within  the 

TOisoner's    absence    "  as    desertion.**  kmnoledffe  of  the  witness. 

TbiBt  it  MIST  be  obserred,  is  matter  qf 
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firom  the  nature  of  the  case  often  cannot,  extend  beyond  MtoqoMtioiu 
opinion  and  belief,  and  the  witness  is  therefore  permitted  to  pfS^SSr 

•         -!•••  •11  f  ^      j.1.    science  or  ut : 

give  his  opinion,  as  a  surgeon  concerning  the  cause  of  death  of  medical 
or  the  state  of  a  patient,  in  which  case  he  is  always  questioned  °^^' 
as  to  the  best  of  his  judgment^  opinion,  or  knowledge.     On  a  in  cases  of 
trial  where  insanity  is  set  up  as  the  defence,  a  surgeon  may  *°*^*y  • 
be  asked,  whether  such  and  such  facts  (proved  by  other  wit- 
nesses) are  symptoms  of  insanity.    But  it  has  been  doubted 
by  several  of  the  judges  if  it  could  be  asked,  whether,  from 
the  other  testimony  given  in  the  case,  the  act  with  which 
the  prisoner  was  charged  was  an  act  of  insanity,  as  that  was 
the  very  point  to  be  decided  by  the  jury.  (7)    The  judge 
advocate  general,  on  the  trial  of  Colonel  Quentin,  remarked :  qaestions 
^'  Every  question  is  admissible  of  a  military  man,  where  it  is  spedaf    ™ 

^jj  111  ij  •  J.  i.'i_  A.    information  of 

founded  on  local  knowledge  or  circumstances  which  are  not  witness. 
within  the  reach  of  all  the  members  of  the  court ;  but  where 
it  is  merely  a  question  of  military  science,  to  affect  the 
officer  who  is  imdergoing  his  trial,  it  is  obvious  that  the 
court  is  met  for  no  other  purpose  but  to  try  that ;  and  that 
they  have  before  them  the  facts  in  evidence,  on  which  they 
are  to  ground  their  conclusions."  (8) 

958.  In  cases  affecting  the  conduct  of  the  accused,  either  in  caws 
as  to  deportment  or  language,  it  is  not  only  proper,  but  cornet,  hov 

n,  j_  .  .,  jiii>-«  far  opinion 

often  necessary,  to  require  a  witness  to  declare  his  opinion,  may  bo 
because  such  opinion  may  be  derived  from  the  impression  of  ^^ 
a  combination  of  circumstances  occurring  at  the  time  referred 
to,  difficult,  if  not  impossible,  fully  to  impart  to  the  court ; 
but  it  would  be  manifestly  improper  to  draw  the  attention  of 

(7)  Bex  V,  Haswell,  Knss.  &   Ry.  On  which  question  the  answer  was : 

46S.    With  reference  to  the  case  of  "We  think  the  medical  man,  under 

Beg.  V.  McNanghten,  which  has  been  the  circumstances  supposed,  cannot  in 

elsewhere  more  particularly  adverted  strictness  be  asked  his  opinion  in  the 

to  [§690],  the  judges  were  asked:  terms  above  stated,  because  each  of 

"Can  a  medical  man,   conversant  those  questions  involves  the  determi- 

with  the  disease  of  insanity,  who  never  nation  of  the  truth  of  the  facts  deposed 

saw  the  prisoner  previous  to  the  trial,  to,  which  it  is  for  the  jury  to  decide ; 

but  who  was  present  during  the  whole  and  the  questions  are  not  mere  ques- 
tnal  and  the  examination  of  all  the  '  tions  upon  a  matter  of  science,  which 

witnesses,  be  asked  his  opinion  as  to  are  admissible.    But  when  the  facts 

the  state  of  the  prisoner's  mind  at  the  are  admitted  or  not  disputed,  and  the 

time  of  the  commission  of  the  alleged  question  becomes  one  substantially  of 

crime,  or  his  opinion  whether  the  pri-  science  only,  it  may  be  convenient  to 

soner  was  conscious,  at  the  time  of  allow  the  question  to  be  put  in  that 

doing  the  act,  whether  he  was  acting  general  form,  though  the  same  cannot 

contrary  to  law,  or  whether  he  was  be  insisted  on,  as  a  matter  of  right.** 

labouring  under,  and  what,  delusions  —Journals,  H.L.  xjcxt.  401,  ff. 

at  the  time?  *  (S)  Printed  Trial,  p.  48. 

c  c  2 
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a  witness  to  facts,  either  derived  from  his  own  testimony  or 
that  of  another  witness,  and  to  ask  his  opinion  as  to  their 
accordance  with  military  discipline  or  usage,  because  the 
court,  being  in  possessson  of  facts,  are  the  only  proper  judges 
of  their  tendency.  On  the  trial  of  Lt.  General  Whitelocke, 
questions  involving  opinions,  formed  at  the  period  to  which 
the  facts  related,  were  decided  by  the  court  as  admissible, 
after  the  due  consideration  of  a  protracted  argument  on  the 
case  in  writing,  put  in  by  the  prisoner.  (9)  These  questions 
depended  on  the  particular  knowledge  of  the  witness  from 
his  presence  on  the  spot,  and  at  the  time  of  the  occurrence 
of  the  circumstances,  to  which  the  question  had  reference. 
They  were  not  grounded  on  an  hypothesis  framed  so  as  to' 
elicit  an  opinion  depending  on  military  science  generally. 
Such  questions  ought  never  to  be  admitted.  It  is  clearly 
the  duty  of  the  court  to  examine  as  to  facts,  and  to  apply 
those  facts  by  their  own  professional  knowledge  and  expe- 
rience, to  the  solution  of  the  question  in  issue,  and  not  to 
admit  the  opinion  of  a  witness  when,  by  more  patient  inves- 
tigation, they  could  acquire  such  information  on  the  subject, 
or  such  a  detail  of  facts,  as  might  render  them  competent  to 
form  a  correct  judgment.  It  is,  however,  perfectly  proper 
to  put  questions  involving  opinion,  to  an  engineer,  as  to  the 
progress  of  an  attack,  or  to  an  artillery  officer,  as  to  the  pro- 
bable effect  of  his  arm,  if  directed  as  assumed:  these  questions 
though  having  reference  to  military  science,  are  not  of  that 
nature  to  be  presumably  known  to  each  member  of  a  court 
martial.  So  in  a  civil  court,  a  shipbuilder  has  been  admitted 
as  a  witness  to  give  his  opinion  as  to  the  seaworthiness  of  a 
ship,  on  the  facta  stated  by  others.  (10) 

959*  No  witness  is  permitted  to  read  his  evidence,  or  to 
refer  to  notes  of  evidence  he  has  already  given,  but  to  refresh 
or  assist  his  memory,  and  particularly  with  reference  to  dates, 
numbers,  sums  of  money,  or  any  complicated  mass  of  facts, 
he  may  make  use  of,  and  occasionally  refer  to,  a  written 
memorundum  or  entry  in  a  book  made  by  himself  at  the 
time,  or  recently  after,  when  he  had  a  distinct  recollec- 
tion of  the  fact ;  or  made  by  another,  under  his  direction, 
or  with  his  cognizance,  and  examined  by  him  whilst  the 


(9)  Printed  Trial,  pp.  463, 477, 478. 


(10)  1  PhiUipB,  522. 
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fact  was  fresh  in  his  memory.  (1)    A  witness,  however,  is 
always  required  to  swear  positively  as  to  the  fact ;  or  that 
he  has  a  perfect  recollection  that  the  fact  was  truly  stated 
in  the  memorandum  or  entry  at  the  time  it  was  written. 
If,  on  referring  to  a  memorandum  not  made  by  himself,  he  or  notes  made 
can  neither  recollect  the  fact,  nor  recall  his  conviction  as  to  HsdirecttonT**' 
the  truth  of  the  account  in  writing  when  the  facts  were  fresh  amined  S>'hM 
in  his  memory,  so  that  he  cannot  speak  as  to  the  fact,  further  rMouection^ 
than  as  finding  it  noted  in  a  written  entry,  his  testimony  is  ' 

objectionable,  as  hearsay ;  the  witness  can  no  more  be  per- 
mitted to  give  evidence  of  his  inference  from  what  a  third 
person  has  written,  than  from  what  a  third  person  has 
said.  (2)  The  opposite  party  in  every  case  is  permitted, 
and  has  a  right  to  inspect  the  writing  referred  to  by  a  witness  opposite 
for  the  purpose  of  reviving  his  memory,  so  that  his  testimony  E!^trach 
depends  upon  his  inference  from  his  memoranda ;  and  he 
may  cross-examine  the  witness  upon  it.  (3) 

960.  Every  witness,  whether  on  his  examination  in  chief,  coBSBcnoK 
or  on  the  cross-examination,  has  a  natural  right  to  explain         "'"ms. 
and  make  clear  the  evidence  which  he  has  given.     If  any  witness  may 
doubt  should  arise  after  his  examination  has  closed,  the  court  ®^^*'°» 
may  call  upon  him  to  make  such  explanation,  or  to  reconcile 
answers,  which  may  appear  inconsistent.  (4)    Such  explana-  bntprarions 
tion  can  be  entered  upon  the  proceedings  only  as  an  addition  be  erased. 
to  the  evidence  previously  recorded  ;  any  discrepancy,  for  the 
sake  of  justice,  and  for  the  information  of  the  officer  whose 
duty  it  is  to  confirm  the  sentence,  must  still  appear,  [§  482] 
although  such  apparent  contradictions  may  have  been  satis- 
factorily explained.     During  or  previous  to  cross-examin- 
ation, it  would  be  manifestly  incorrect  to  place  a  witness  on 
his  guard,  by  allowing  his  previous  deposition  to  be  read 
to  him,  or  permitting  him  to  refer  to  any  notes,  or  (5)  a  news- 
paper, or  other  report  of  it ;  but,  for  the  purpose  of  explan- 
ation, courts  martial  afford  all  possible  facilities  ;  and  in  this 
view  and  for  the  purpose  of  giving  an  opportunity  of  correct- 
ing [§  578]  any  accidental  mistake  or  omission  on  the  part 
of  the  judge  advocate,  or  the  officer  who  may  be  writing  the 


(1)  2  Phillips,  483.   Taylor,  1218.  chief  being  read  at  the  request  of  the 

f2)  2  Phillips,  483.  party  who  is  cross-Gzaminin^  him  in 

[8)  2  Phillips,  481.    Taylor,  1221.  order  to  bring  out  a  contradiction  in 

f4lLt.  Col.  Crawley's  Tnal,  Q.  1303.  his  statements,  which  he  may  then  be 

6)  This  of  course  does  not  apply  to  called   on    to   reconcile. — Lt  Colonel 

the  case  of  a  witness's  examination  in  Crawlers  Trial,  Q.  237. 
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proceedings,  it  is  the  usual  practice  to  read  over  to  a  witness, 
(invariably,  if  either  he  or  the  parties  desire  it,)  the  whole 
of  his  deposition  before  (6)  he  leaves  the  conrt.  (7)  The 
explanation  by  a  witness  is  considered  in  the  light  of  an  ex- 
amination in  chief,  and  he  is  subject  to  be  cross-examined, 
and  re-examined  by  the  party  originally  calling  him,  with 
reference  to  any  &esh  statement  he  may  make. 

961.  The  policy  of  the  law  has  been  very  much  contested, 
but  it  has  been  recognized  by  a  proviso  in  an  act  of  parlia- 
ment, [§913]  which  was  emphatically  pronounced  to  embody 
the  old  common  law  of  England  by  the  unanimous  judgment 
of  all  the  judges  in  the  court  of  crown  cases  reserved,  [§917(3)3 
Hence,  as  observed  [§  335],  it  is  characteristic  of  our  judicial 
system,  and  in  our  military  no  less  than  in  our  civil  courts, 
that  however  relevant  the  question  may  be  to  the  matter  under 
enquiry  the  humanity  of  the  English  law  refuses  to  compel 
any  man  to  criminate  himself  or  to  give  information,  which, 
though  it  could  not  be  used  against  him  in  evidence,  yet 
might  supply  a  link  in  a  chain  of  testimony,  or  lead  to  the 
obtaining  of  proofs  in  support  of  a  charge  against  himself.  (8) 

962.  Accomplices,  therefore,  cannot  be  examined  without 
their  consent ;  but,  as  they  are  frequently  admitted  to  give 
evidence  against  their  associates  in  crime  under  an  express 
or  implied  promise  of  favourable  consideration,  or  of 
pardon,  they  are  in  so  far  obliged  to  give  evidence,  that  if, 
when  sworn  as  witnesses,  they  refuse  to  give  full  and  fair 
information,  "  they  may  be  convicted  on  their  own  confes- 
sion." (9)  But  even  accomplices  in  such  circumstances  are 
not  required  to  answer,  in  their  cross-examination,  as  to  other 
offences.  (10) 

963.  It  bad  been  held  that  where  a  witness,  after  having 
been  cautioned  that  he  was  not  compellable  to  answer  a 
question  which  may  criminate  him,  chose  to  answer  at  all, 
he  might  be  compelled  to  answer  everything  relative  to  that 
transaction  ;  but  on  consideration  by  the  wholeof  the  judges, 
it  has  been  held  by  a  majority  that  a  witness  after  haying 

(6)  This  was  introduced  into  the  ness,  as  it  is  almost  snperflaous  to 
Begulations  in  1868 — Q.B.,  App.B(5).  observe,  would  in  every  case  be  liable 
Instruction,  to  be  questioned  in  order  to  elidt 

(7)  After  leaving  the  court,  wit-  whether  such  after>thought  were  spon- 
nesses  occasionally  apply  to  be  re-  taneous,  ooUusively  suggested  to  nim, 
called  in  order  to  correct  or  explain  or  otherwise. 

their  recorded  testimony,  such   evi-        ^8^  Taylor,  1260. 

deuce  would,  in  many  cases,   be  re-        (9)  1  Phillip  92. 

ceived  with  suspicion,  and  the  wit-        (10)  2  Phillips,  492.  §998. 
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anfiwered  some  of  the  questions  may  stop  at  any  moment  of 
the  enquiry,  and  claim  his  privilege.  (1) 

964.  The  Articles  of  War  (A.W.  162)  prohibit  the  use  of  witnoB 
reproachful  words  to  witnesses,  and  the  court  is  bound  to  S^n^t. 
stop  any  question  which  appears  to  be  put  for  purposes  of 
insult  or  annoyance,  or  which,  though  otherwise  proper,  is 

put  in  a  needlessly  offensive  form.     The  law  moreover  pro-  Privilege  in 

tects  a  witness  in  not  answering  questions, — put  to  him  for  qms^na* 

the  purpose  of  impeaching  his  credibility  and  therefore  only  the  character 

indirectly  bearing  on  the  charge, — as  may  have  a  direct  and  and  fMxcuxeotij 

immediate  [§  979]  tendency  to  degrade  him  by  disclosing  his  the  matter 

in&my  or  turpitude ;  but — although  the  court  may  appeal  ooiS! 
to  the  questioner  not  to  annoy  him  unnecessarily — (2)  "  if 
the  transaction  as  to  which  the  witness  is  interrogated  form 
any  part  of  the  issue,  he  will  be  obliged  to  give  evidence, 
however  strongly  it  may  reflect  upon  his  character."  (3) 

965.  Witnesses  may  be  asked  on  cross-examination,  for  w^,^mfa«^Hmi 
the  purpose  of  testing  their   character  and   thereby  their  SmowJS 
credit,  whether  they  have  been  convicted  for  felony  or  mis-  SSSSdt*^**^ 
demeanor.     The  law  had  been  that,  for  the  reproach  of  crimes  JSJ^mu  ^ 
which  are  purged,  it  should  not  be  put  upon  a  witness  to 

answer  a  question  whereon  he  will  be  forced  to  forswear  or 
disgrace  himself;  (4)  but,  since  1865,  if  witnesses  do  not  admit 
the  fiact,  proof  of  theii*  conviction  may  be  given.  [§  979] 
"  Persons  have  been  excaaed  from  answering,  whether  they 
have  been  committed  to  bridewell  as  pilferers  or  vagrants,  &c. 
The  likehasbeenobservedin  other  cases  of  odious  and  infamous 
matters,  which  are  not  crimes  indictable."  (4)  So  on  a  trial  Bnieontxiab 
for  rape,  the  woman  is  not  obliged  to  answer,  whether  or  not  °"*^' 
she  has  had  criminal  connection  with  another  man ;  but  if 
she  does  answer  and  denies  it,  the  man  cannot  be  called  to 
contradict  her,  because  that  not  only  involves  a  collateral 
issue,  [§  966(7)]  but  also  an  enquiry  into  matters  as  to  which 
the  woman  might  be  wholly  unprepared,  and  so  might  work 
most  unjustly.  (5)  The  prisoner  may  ask,  whether  he  has  had 
connection  with  her  before  the  alleged  rape,  and  produce  evi- 
dence of  such  previous  intercourse,  if  she  denies  the  fact.  (6) 

(1)  2  PhiUips,  489,  491.    Taylor,  Howell's  St   Tr.  534.      2  FhiUipe, 
1269.  495. 

(2)  Law  Beportfl,  8  QJB.  475,  per  (5)  B.  v.  Holmes,  Law  Reports,  1 
Blackburn,  J.,  in  Stocks  t.  BUis^  17th  Crown  Cases  Beserred,  836. 

June,  1873.  (6^  1  Phillips,  505.    Evidence  may 

isi  2  Phillip,  494 ;  so  Taylor,  1265.    be  given  that  the  woman  is  a  common 
4)  By   Cmef  Justice   Treby,    13    prostitute,  not  as  being  relevant  to 
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966.  It  would  seem  that  the  qaestion,  whether  witnesBes 
are  bouDd  to  answer  other  questions  to  their  own  diagiaoe^  has 
not  yet  undergone  any  direct  and  solemn  decision.  If  the  wit- 
ness, although  not  compellable  to  answer,  chooees  to  give  an 
answer  from  a  desire  to  exculpate  himself  from  the  impa- 
tation  of  crime,  the  party  who  asks  the  question  will  he 
bound  by  the  answer  and  cannot  be  allowed  to  contradict  it 
by  evidence,  except  to  prove  a  previous  conviction.  (7)  In 
many  cases  the  object  of  asking  the  question  is  gained  by  tiie 
objection  being  raised,  as  the  inference  would  ordinarily  be 
natural^  that  the  answer  if  given  would  be  un&voniable. 

967.  All  other  questions,  which  maybe  legally  (8)  put,  the 
witness  is  compellable  to  answer :  even  where  the  result  of 
his  answer  might  be  to  subject  him  to  a  civil  suit.  The  46 
Geo.  3,  c.  37,  declares  that  a  witness  cannot  refuse  to  answer 
a  question  relevant  to  the  matter  in  issue,  the  answer  of 
which  has  no  tendency  to  accuse  himself,  or  to  expose  him 
to  penalty  or  forfeiture,  by  reason  only  that  the  answer  to 
such  question  may  establish,  or  tend  to  establish,  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit. 

968.  It  is  not  for  the  party  calling  the  witness  to  suggest 
an  objection  to  the  question,  nor  to  support  it  when  it  has 
been  raised  by  the  witness  himself.  The  privilege  of  not 
anawermg  is  the  privilege  of  the  witness,  and  not  of  the 
party  in  whose  behalf  he  may  have  been  sununoned,  and 
therefore  he  nfiay  persist  in  waiving  it,  and,  if  he  choose  to 
answer,  his  answer  must  be  received  in  evidence.  (9) 

969.  The  questions,  whether  answered  or  not^  should  be 
entered  on  the  proceedings.  When  the  witness  claims  the 
privilege  of  not  answering,  it  is  for  the  court  to  decide 
whether  the  question  is  within  the  exception.  Courts  mar- 
tial may  also  in  their  discretion  interpose  by  apprising  a 
witness,  at  the  time  the  question  is  put  to  him,  that  he  is 
not  bound  to  answer.  Such  interposition  ought  in  every  case 
to  be  noted  on  the  proceedings  for  the  information  of  the 

tho  UmiGf  for  a  rape  mAy  be  committed  There  is  no  possibility  of  a  fair  and 

on    a   prostitute,   [§  IHlnJ    but    as  competent  trial,  upon  tLat  subject,  and 

going  to  the  credit  of  the  witness.  therefore  in  no  instance  is  it  done." 

(7)  2  Phillips,  601.     "The  court  By  Lord   EUenborough  in  Watson's 

is  not  a  court  to  tr^  a  collateral  qnes-  case. — lb.  &  32  Howell*s  State  Trials, 

tion  of  crime,  and  it  would  be  unjnst,  490.     See  6.0.  §  SlSw. 
if  it  were ;  for  how  can  the  party  be        (8)  As  to  questions  which  the  law 

prepared  with  a  case  of  exculpation,  will  not  permit  to  be  answered,  see 

or  with  an  answer  to   any  evidence  before,  §  894,  929-932. 
that  may  be  produced  to  chiarge  him  ?        (9)  2  PhilHps,  490. 
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confirming  authority,  as  also  when  the  witness  makes  the 

claim,  (1)  and  whether  he 'was  required  to  answer  or  not.  (2)  OBoss-xzAiaarA^ 

970.  When  the  examination  in  chief  of  a  witness  has  been  ^^** 
closed,  the  other  party  has  a  right  to  examine  him ;  and,  at 

courts  martial,  this  right  on  the  part  of  the  prisoner  is  care-  Bight  of  prisoner 

fully  guarded,  and  in  every  case  where  he  does  not  cross-  ^^^ 
examine  a  witness  for  the  prosecution,  it  is  now  required  by 

the  regulations  (3)  that  a  statement  that  he  ^'dedvnea^^  to  by  regulation, 

do  so  should  appear  on  the  proceeding^.    The  prisoner  also,  andTindicated 

as  before  observed,  [§  577]  may  defer  his  cross-examination.  proceedingBof 

It  may  also  be  remarked  that  great  discretion  should  be  which  had  not' 

.      J,  .  x'T-«i«  j^.  J    allowed  the  full 

exercised  by  courts  martial  m  rejecting  questions  proposed  exercise  of 
by  the  prisoner  on  the  cross-examination  of  witnesses  for  the 
prosecution,  lest  there  should  be  a  miscarriage  of  justice.  In 
some  cases  in  India  questions  put  by  the  prisoner  in  cross- 
examination  were  "  refused  by  the  court  on  the  ground  of 
their  being  irrelevant,"  and  ^'  the  whole  trial  has  been  subse- 
quently upset  in  consequence."  (4)  In  the  case  of  Lieut.  ^jofLieut. 
J.  E.  Perry,  46th  Begiment,  tried  at  Windsor  in  1854, 
the  court  decided  that  a  question  should  not  be  put 
in  cross-examination  by  the  prisoner.  "  The  deputy  judge 
advocate  general,  in  the  absence  of  the  judge  advocate  gene- 
ral, being  of  opinion  that  the  prisoner  had  been  thereby 
precluded  from  putting  a  question  which  was  legally  admis- 
sible and  relevant  to  the  issue,  humbly  submitted  that  Her  ^^obot 

'  *'  rilHTnlsiMil  not 

Majesty  should  be  pleased  not  to  confirm  the  proceedings,  oonflnned. 
For  the  above  reason  Her  Majesty  was  graciously  pleased 
not  to  confirm  the  proceedings  of  the  court."  (5) 

971.  Cross-examination    is   justly  regarded    as  a  most  Tmthbest 
efficacious  safeguard  of  truth,  and  the  opposite  party  is  en-  aeaiching 
titled  to  test  the  accuracy  of  the  evidence  in  chief  by  every 
means  in  his  power.    The  opportunities  which  a  witness  has 
had  of  ascertaining  the  facts  to  which  he  testifies;  his  grounds 

(1)  It  is  to  be  feared  that,  in  some  tial  to  be  aware  of  his  privilege, 

instances,  from  a  Jenderness  to  the  (2)  It  has  been  elsewhere  [§  933] 

feelings  of  persons,  not  themselves  on  observed  that  questions  tending  to  in- 

their  trial,  this  may  have  been  done  jnre  and  degrade  third  persons,  not 

with  the  unintentional  e£fect  of  pre-  connected  'with  the  trial,  are  not  per- 

venting  a  legitimate  exercise  of  the  mitted. 

right  of  cross-examination.    A  sense  ^3)  Q.R.  App.  B(3).    See  §  1309. 

of  fairness  to  all  parties  would  seem  (4)  Mr.  Headlam,  2nd  Report  Courts 

to  point  out  that  this  course  ought  Martial  Commission,  2nd  April,  1368, 

never  to  be  adopted  where  the  unwil-  Q.  1806,  1308.    See  also  Mr.  Mow- 

lingness  or  hostility  of  the  witness  is  bray's  letter.   6th  March,  1867  [§576]. 

evident,  and  he  is  sufficiently  conver-  (5)  G.O.  9th  August,  1854. 
sant  with  the  practice  of  courts  mar- 
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for  forming  the  opinion  he  has  given ;  his  ability  to  acquire 
the  requisite  knowledge ;  his  powers  of  memory;  his  situation 
with  respect  to  the  parties ;  any  conversations  he  msj  have 
had,  or  any  letters,  or  statements  in  writing  which  he  may 
have  written  or  received  in  reference  to  the  subject  of  his 
evidence ;  [§  977-8]  his  character,  his  motives,  his  inclina* 
tion  and  prejudices,  may  ail  be  severally  examined  and 
scrutinized.  He  may  be  required  to  reconcile  conflicting^ 
answers,  (6)  and  he  may  be  reminded  in  the  most  pointed 
way  of  any  circumstances  he  may  have  forgotten  or  con- 
cealed. In  cross-examination,  questions  leading  directly  to 
the  point  are  permitted,  the  object  being  to  sift  the  evidence 
and  try  the  credibility  of  a  witness ;  and  where  witnesses 
betray  zeal  for  the  party  calling  them,  or  a  backwardness 
in  speaking  impartially,  there  is  no  fear  of  extending  this 
licence  too  far.  On  the  other  hand,  should  the  witness  under 
cross-examination  have  evinced  a  backwardness  to  declare 
the  truth  on  his  examination  in  chief,  and  have  betrayed  a 
feeling  for  the  opposite  party,  the  cross-examination  ought 
to  be  restricted.  (7) 

972.  Mr.  l^ler,  misled  by  the  law  of  Scotland,  would 
restrict  cross-examination  to  "relevant  questions,  arising 
from,  and  relative  to,  the  evidence  already  given  ;''(8)  but, 
in  many  cases,  this  would  have  a  tendency  directly  opposed 
to  the  development  of  truth,  and  the  detection  of  falsehood ; 
and  would  defeat  one  great  end  of  cross-examination  as 
affording  an  opportimity  for  testing  the  credibility  of  a  wit- 
ness. 

973.  Mr.  Peake  says,  that  a  counsel  cross-examining  may, 
for  the  purpose  of  trying  the  credit  of  a  witness,  suppose 
facts  apparently  connected  with  the  cause,  which  have  no 
existence  but  in  his  own  imagination,  and  ask  the  witness  if 
they  did  not  happen.  No  mischief  can  arise  from  this  course 
of  examination ;  for  if  the  witness  is  determined  to  speak 
nothing  but  the  truth,  he  will  deny  everything  so  suggested, 
and  the  testimony  of  every  other  who  is  called  will  confirm 
him:  but  it  frequently  happens,  on  the  other  hand,  that 
witnesses  who  have  entered  into  a  conspiracy  to  defeat 
justice,  and,  having  made  up  their  stoiy  together,  agree 

(6)  The  court  wiU  direct  the  wit-        ^7)  2  Phillips,  472.   Tiylor,  1240. 
ne6B*8  evidence  to  be  read  from  the  TOO-        (8)  l^er»  245.    The  Scotch  Uir 

ceedings  for  this    purpose. — ^Lt.CoL  was  assimilated  to  the  ^gli^  by  the 

Crawle/s  Trial,  Q.  239,  3  &  4  Vict  c  59,  s.  4. 
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on  the  main  features  of  the  case — ^when  examined  out  of  the 
hearing  of  each  other — ^break  down,  and  are  proved  utterly 
unworthy  of  credit  by  their  variations  and  contradictions  in 
little  circumstances  as  to  which  they  came  imprepared.  (9) 

074.  But  though  it  may  be  expedient  to  permit  questions  caution  u  to 
in  cross-examination  which  involve  supposititious  facts  or  eraminAtion; 
matter  not  previously  in  evidence,  where  collusion  or  con- 
spiracy amongst  witnesses  is  suspected,  it  is  necessary  to  guard 
i^ainst  the  extension  of  the  principle  to  other  occasions,  as  how&r, 
a  frequent  result  would  be  needlessly  to  occupy  the  time  of  pcraStted 
the  court, — ^to  protract  the  proceedings,  often  to  the  detri- 
ment of  the  service, — and  to  weary  and  annoy  the  witness. 
A  witness  under  cross-examination  may,  however,  always 
be  questioned  in  explanation  of  facts  given  in  evidence  by 
any  preceding  witness,  and  also  as  to  the  motives  which  to  explain 
might  influence  him  in  giving  testimony,  or  as  to  the  cir-  '^^^ 
cumstances  in  which  he  might  have  been  brought  to  appear 
as  a  witness.     For  instance,  it  has  been  decided  to  be  not  toproyeanimnf. 
irrelevant  to  cross-examine  a  witness  as  to  whether  in  conse- 
quence of  being  charged  with  robbing  the  prisoner  he  had  Examples  of 
not  said  that  he  would  be  revenged  upon  him ;  and,  if  the  oonMict 
witness  should  deny  having  used  such  a  threat,  evidence  may         ^ 
be  given  to  contradict  him. 

975*  Considerable  latitude  is  allowed  in  respect  to  the  crosB-examin- 
relevancy  to  the  matters  in  issue  of  questions  which  may  be  fiuriiiiitedas 
put  in  cross-examination,  where  the  tendency  of  the  ques-  ^' 

tions  is  to  affect  the  credit  of  the  witness.  Although  no 
question  respecting  any  fact  irrelevant  to  the  issue  can  be 
put  to  a  witness,  for  the  mere  purpose  of  contradicting  him, 
he  may  be  asked,  although  not  always  required  to  answer, 
[§964]  questions  affecting  his  own  character,  (1)  and  conse- 
quently his  credit,  which  have  no  relation  to  the  matters  in 
issue.  But  a  witness  should  not  be  cross-examined  as  to  anv  in  damaging 
&ct8  which,  if  admitted,  would  be  collateral  and  wholly  irre-  witnees. 
levant  to  the  matter  in  issue,  and  could  in  no  way  affect  his 
credit ;  and  still  less  can  he  be  examined  as  to  such  facts 
for  the  purpose  of  contradicting  him  by  other  evidence,  and 
in  this  manner  discrediting  his  testimony.  (2)    And  if  the 

^9^  Feake,  197.  Order,  promulgating  the  Queen's  re- 

(1)  2  Phillips,  467-S.  Taylor,  1242.    marks,  on  occasion  of  the  neglect  of 

(2)  See  before  [§813ii],  a  General    this  role. 
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witness  answer  such  irrelevant  question  before  it  is  dis- 
allowed or  withdrawn,  evidence  cannot  afterwards  be  ad- 
mitted to  contradict  his  testimony.  In  the  pointed  language 
of  Chief  Baron  Sir  F.  Kelly,  *'  If  a  question  be  put  in  cross- 
examination  to  a  collateral  point,  the  answer  must  be  taken 
for  better  or  worse."  (3)  To  do  otherwise  would  render  an 
enquiry,  which  ought  to  be  simple  and  confined  to  the  matter 
in  issue,  intolerably  complicated  and  prolix  by  causing  it  to 
branch  out  into  an  indefinite  number  of  collateral  issues.  (4) 

9/6.  The  general  rule  in  these  cases  is  thus  laid  down 
by  Mr.  Pitt  Taylor.  "  If  the  questions  relate  to  relevant 
facts,  the  answers  may  be  contradicted  by  independent  evi- 
dence ;  if  to  irrelevant,  they  cannot."  (5)  The  question 
then  arises  what  matters  are  or  are  not  relevant.  In  addi- 
tion to  what  has  been  before  said,  [§813]  it  maybe  observed 
that  answers  as  to  the  previous  conduct  of  the  witness,  un- 
connected with  the  parties  or  the  matter  in  issue,  except  in 
the  case  of  an  actual  conviction,  [§  979]  must  be  taken  as 
conclusive.  On  the  other  hand,  whether  a  witness  has  ex- 
pressed hostility  towards  the  prisoner,  or  attempted  to  suborn 
persons  to  give  false  evidence  against  him,  are  points  which 
are  held  to  be  relevant  to  the  guilt  or  innocence  of  the  pri- 
soner, as  to  which  therefore,  after  the  witness  has  denied 
the  fact,  he  may  be  contradicted.  (6) 

977.  The  legislature  has  interposed  with  a  definite  law, 
instead  of  the  ruling  of  the  unwritten  law  on  several  of 
these  points.  The  28  Vict.  c.  18,  which  applies  to  all 
courts  of  judicature,  "criminal  as  all  others,"  including 
courts  martial,  provides,  {sec.  4)  "  If  a  witness,  upon  cross- 
examination  as  to  a  former  statement  made  by  him  relative 
to  the  subject  matter  of  the  indictment  or  proceeding,  and 
inconsistent  with  his  present  testimony,  does  not  distinctly 
admit  that  he  has  made  such  statement,  proof  may  be  given 
that  he  did  in  fact  make  it ;  but  before  such  proof  can  be 
given,  the  circumstances  of  the  supposed  statement,  sufficient 
to  designate  the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  has 
made  such  statement."    This  provides  for  a  witness  for  the 


(3)  IStli  Nov.  1871. 
1  Cr.  Cases  Kes.  336. 

(4)  Starkie,  200. 


Law  Beports, 


! 


6)  Taylor,  1245. 

6)  Taylor,  1247  and  1249. 
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prosecution  being  cross-exanuned  as  to  statements  made  28Vict.o.i8. 

when  the  crime  was  investigated  by  the  commanding  officer. 

If  snch  statements  were  in  respect  to  some  &Lct  relevant  to 

the  charge,  the  prisoner  may  contradict  him  by  the  evidence 

of  the  officer  who  investigated  the  charge,  or  other  witness 

who  was  present.  (7) 

978.  By  the  same  act  (sec,  5), ''  A  witness  may  be  cross-  crooB-examiiut- 
examined  as  to  previous  statements  made  by  him  in  writing  pievioaB  state- 
or  reduced  into  writing  relative  to  the  subject  matter  of  the  ™^ 
indictment  or  proceeding,  without  such  writing  being  shown 

to  him ;  but  if  it  is  intended  to  contradict  such  witness  by 
the  writing,  his  attention  must,  before  such  contradictory 
proof  can  be  given,  be  called  to  those  parts  of  the  writing 
which  are  to  be  used  for  the  purpose  of  so  contradicting 
him:  provided  always,  that  it  shall  be  competent  for  the 
judge,  [the  court  martial]  at  any  time  during  the  trial,  to 
require  the  production  of  the  writing  for  his  inspection,  and 
he  may  thereupon  make  such  use  of  it  for  the  purposes  of 
the  trial  as  he  may  think  fit."  (8) 

979.  By  sec,   6,  "A  witness  may  be  questioned  as  to  Proof  of  prwiona 
whether  he  has  b^en  convicted   of  any  felony   or  misde-  witneasmaybo 
meaner,  and  upon  being  so  questioned,  if  he  either  denies  or 

does  not  admit  the  fact,  or  refuses  to  answer,  it  shall  be 
lawful  for  the  cross-examining  party  to  prove  such  convic- 
tion." 

980.  When  a  witness  has  been  once  sworn  to  give  evi-  witno« 
dence,  though  it  be  only  as  to  character  (9)  or  to  prove  (1)  examined, 
handwriting,   though  he  gives  no  testimony  at  all  for  the  examined.. 
party  calling  him,  the  opposite  party  may  cross-examine 

him.  (2) 

981.  The  cross-examination  being  ended,  the  party  who  Ri-bxamdpa^ 


TIOS 


(7)  A  district  court  martial  having  whether  he  had  written  such  and  snch 
informed  the  prisoner  that  he  was  not  a  letter  without  haying  been  first 
entitled  to  saca  evidence,  where  he  had  shown  the  letter. 

not  cross-examined  the  witnesses  for        (9)  This    point    was    raised    with 

the    prosecution  as  to  their   former  reference  to  tne  examination  of  Colonel 

statements,  it  was  pointed  out  that  Shute  at  the  Aldershot  court  martial 

the    court    should  have    offered  the  and  the  cross-examination  was  allowed, 

prisoner   the    opportunity    of   cross-  — Lt.  Col.  Crawley's  Trial,  Q.  821. 
examining  the  witnesses  [i.e.  recalled        (1)  If  a  person  be  called  merely  for 

them]  in  orde^  to  allow  the  statements  the  purpose  of  producing  a  written 

being  admitted  in  evidence. — J.A.G.  instrument  belonging  to  him,  which  is 

17th  Sept.  1866.  to  be  proved  by  oUier  evidence,  he 

(8)  It  had  previously  been  the  law  need  not  be  sworn.— -2  PhiUips,  466. 
that  the  witness  could  not  be  asked,        (2)  2  PhiUips,  467.    Taylor,  1241. 
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§982  BE-EXAHINATION  AlTD  DISGBEDITIKa  OF  WITNESS. 


n. 


ccmflnad  to 
tbtpoixite 
rftised  on  cfOM 
Qxamiiuitioii 


M  to  former 
■tatements. 


anduto 
new  facta* 


iMFKACHnVO 

Crkdibiutt 
09  Wrncsas, 


by  direct 
testimony, 


by  cross- 
examination; 


hj  pTerions 
conviction, 


called  the  witness  has  a  right  to  ask  all  questions  which  may 
be  proper  to  draw  forth  an  explanation  of  the  sense  and 
meaning  of  the  expressions,  nsed  hj  the  witness  on  cross- 
examination,  if  they  be  in  themselyes  doubtful;  and  also, 
an  explanation  of  the  motiye  by  which  the  witness  was  in- 
duced to  use  those  expressions.  He  has  no  right  to  go 
further  and  introduce  matter  new  in  itself,  and  not  suited 
to  the  purpose  of  explaining  either  the  expressions  or  the 
motives  of  the  witness.  Mr.  Phillips  obseryes :  as  the  object 
of  cross-examining  a  witness  respecting  former  statements, 
supposed  to  have  been  made  by  him,  is  to  impeach  the  truth 
and  credit  of  his  testimony;  so,  on  the  other  hand,  the 
object  of  the  re-examination  is  to  give  him  an  opportunity 
of  showing  the  consistency  of  his  statements  and  of  vindi- 
cating his  character.  If  the  witness  has  been  cross-ex- 
amined as  to  fa6ts  which  would  not  have  been  admissible  on 
the  examination  in  chief,  the  other  party  has  a  right  to 
examine  as  to  the  evidence  so  given.  (3) 

982.  I^e  credit  of  a  witness  may  be  impeached  by  directly 
disproving  the  facts  stated  by  him  if  material  to  the  issue  ; 
or  by  cross-examination;  or  by  the  proof  of  his  convic- 
tion for  some  crime;  or,  by  adducing  general  evidence 
that  he  is  unworthy  of  being  believed  on  oath,  [§983]  or  by 
the  proof  of  his  having  done  or  said  that  which  is  incon- 
sistent with  his  statements  in  this  particular  instance.  As 
to  discrediting  the  testimony  of  a  witness  by  direct  evi- 
dence bearing  on  the  charge,  nothing  need  here  be  said.  The 
subject  of  cross-examination  has  been  previously  considered. 
[§  970-9]  With  respect  to  putting  in  proof  the  certificate  of 
conviction  for  a  crime  with  the  view  of  destroying  the  credit 
of  a  witness,  it  may  be  observed  that,  although  Lord  Denman's 
act  [§912]  has  had  the  effect  of  restoring  the  competency 
of  a  witness,  who  has  been  convicted  of  an  infamous  crime, 
it  cannot  operate  to  retrieve  his  credibility.  The  proof  of 
the  conviction  of  crime  may  more  or  less  influence  the 
degree  of  confidence  to  be  placed  in  his  testimony,  and 
although  in  consequence  of  the  difficidty  of  producing  legal 
proof,  witnesses  are  not  often  discredited  in  this  formal 
manner,  cross-examination  as  to  the  £a,ct  of  previous  convic- 


(3)  Taylor,  1277. 


BE-ESTABUSHING  dUSDIT  OF  WITNESS.  §985  3$^ 

tions  produces  all  the  effect  of  discrediting  him  which  can 
be  desired,  and  equally  serves  to  warn  the  court  to  be  cau- 
tious in  receiving  his  testimony. 

983.  The  credit  of  a  witness  may  be  impeached  by  the  t^ydepodtion 
deposition  of  other  witnesses  as  to  his  general  character,  ^JS^, 
but  not  as  to  particular  parts  of  his  conduct,  or  as  to  facts 

not  relevant  to  the  issue ;  for,  though  every  man  is  supposed 
to  be  capable  of  defending  his  general  character,  it  is  not 
likely  that  he  should  be  prepared  to  answer  to  particular 
&cts  without  previous  notice,  and  the  administration  of 
justice  would  become  impracticable,  if  an  enquiry  Were 
allowed  to  branch  out  into  such  collateral  issues.    The  re-  bat  not  m  to 
gular  mode  is,  to  enquire  whether  the  witnesses  have  the  todUant 
means  of  knowing  the  witness's    general    character,  and 
whether,   &om  such  knowledge,   they  would   believe   him 
on  his  oath.  (4)    The  party  whose  witness  is  impugned  may  rb-estabushsd 
cross-examine  as  to  the  grounds  for  such  general  opinion  wri2n» 
given,  or  the  opportunities  which  witnesses  may  have  had  for  ^y«»aiJ»ti<», 
coming  to  such  conclusions,  or  as  to  their  own  character 
and  conduct ;  these  questions  being  replied  to  generally,  a 
further  cross-examination  into  particular  instances  is  inad- 
missible.    The  party  whose  witness  is  impeached  may  also 
bring  fresh  evidence  to  support  the  character  of  his  own  or  evidence  of 
witness  for  integrity  and  truth,  (5)  or  to  attack  the  general  character. 
character  of  the  impeaching  witnesses.  (6) 

984.  The  credit  of  a  witness  cannot  be  confirmed  by  proof  impeaching 
that  he  has  given  the  same  account  before,  (7)  but  it  may  oat  of  conn. 
be  impeached,  even  by  the  party  producing  him  [§985],  by 

proof  that  he  has  made  statements  on  another  trial,  or  out 
of  court,  on  the  same  subject,  contrary  to  what  he  swears 
at  the  trial,  provided  he  has  been  previously  examined  as 
to  such  alleged  statements,  and  provided  that  such  alleged 
statements  are  material  to  the  matter  in  issue  [§977-8].  A 
letter  written  by  him,  or  a  deposition  signed  by  him,  may  be 
used  to  contradict  his  testimony,  without  the  letter  being 
shown  to  him.  [§  978(5)] 

985.  A  party  cannot  impeach  the  credit  of  his  own  wit-  Party  may  not 

[4)  2  Phillips,  504.    Taylor,  1273.      cases  where  an  immediate  complaint 
5)  Taylor,  1277.  of  some  personal   injnzy   has   been 

Ph 


if! 


2  PhiUips,  504.    Taylor,  1275.     made,    te  §  862. 
Starlde,  253;   except  in  those 
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38  Yict.  0. 18. 
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Cause  of  Tenial 
discrepaadea 
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ness  by  general  evidence  of  bad  character ;  (8)  bat  ^  in  cage 
the  witness  shall  in  the  opinion  of  the  judge,"  (or  court 
martial)  '<  prove  adverse,"  it  is  enacted  by  Denman's  act, 
already  quoted  [§  977],  {sec.  3)  that  he  may  "  contradict 
him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  inconsistent 
with  his  present  testimony ;  but  before  such  last-mentioned 
proof  can  be  given,  the  circumstances  of  the  supposed  state- 
ment, sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether 
or  not  he  has  made  such  statement." 

986-9.  In  weighing  the  conflicting  testimony  of  wit- 
nesses, it  ought  not  to  excite  surprise  that  witnesses  of  fair 
reputation  should  differ  as  to  minute  points  in  their  relation 
of  facts.  An  exact  agreement  in  the  narration  of  minute 
particulars  would  rather  create  suspicion  of  previous  con- 
trivance and  conspiracy.  The  non-agreement  of  witnesses, 
therefore,  on  points  which  are  not  of  a  prominent  and  strik- 
ing nature,  may  in  many  cases  be  no  impeachment  of  their 
general  credibility,  and  ought  to  be  carefully  distinguished 
from  wilful  and  corrupt  misrepresentations.  If  venial  dis- 
crepancies in  testimony  are  met  with,  relating  to  positive 
facts,  much  more  are  they  to  be  expected,  when  witnesses 
depose  rather  as  to  the  impression  made  upon  their  minds, 
than  as  to  facts,  as  on  trials  arising  out  of  quarrels,  or  dis- 
respectful conduct  to  superiors.  The  words  actually  em- 
ployed, independent  of  deportment,  voice,  and  gesture,  must 
often  very  imperfectly  convey  an  adequate  conception  of  the 
matter,  of  which  it  is  important  for  the  court  to  be  informed, 
and  as  regards  which  it  is  incumbent. on  them  to  decide. 
This  variation  in  evidence  (arising  from  the  predisposition 
of  the  minds  of  witnesses  to  be  impressed  by,  or  to  retain,, 
facts)  is  particularly  likely  to  occur,  when  by  the  lapse  of 
considerable  time,  and  probably  from  conversations  relative 
to  the  affair  in  issue,  the  impression,  at  first  loosely  admitted, 
becomes  confused,  if  not  warped,  by  the  preference  which  a 
witness,  without  any  culpable  feeling,  may  entertain  for  one 
side  or  the  other. 

(8)  "  This  vould  enable  him  to  de-  he  spoke  for  him,  vnih.  the  means  in  his 
stroy  the  witness  if  he  spoke  against  hana  of  destroying  his  credit^if  he  spoka- 
him  and  to  make  him  a  good  witness  if    against  hiuL** — ^Buller,  N.  P.  297. 


401 


CHAPTER  XXIII. 

OF  ADMISSIONS  BEFOBB  COUBTS  MARTIAL,   AND  CONFESSIONS 

BT  FBISONEBS. 

990.  The  only  admissions,  (as  distinguished  from  confes-  ADimBioNBiN 

sions  by  prisoners),  which  it  is  of  importance  to  notice  with  ' 

reference  to  the  practice  of  courts  martial,  are  those  which 

may  be  made  in  open  court  by  the  parties  before  the  court. 

These  are  receiyed  in  certain  cases  (more  especially,  if  not  by  oiBoen, 

exclusively,  applying  to  ofBcers)  as  conclusive,  and,  unlike  a 

plea  of  cruilt,  the  lefi:al  effect  of  which  will  be  considered  andrBoeiveain 

hereafter  [§  1005],  are  entered  on  the  proceedings  to  the  ex-  evidenoe. 

elusion  and  in  the  place  of  more  formal  evidence. 

991.  The  orders  of  the  army  require  that  notwithstanding  snchadminions 
a  prisoner  may  plead  guilty,  the  court  should  receive  such  oompwatiTeiy 
evidence  as  may  afford  a  full  knowledge  of  the  circum-  points, 
stances  [§553-4],  but  the  spirit  of  this  order  in  no  way  in- 
terferes to  prevent  courts  martial  from  continuing  to  receive 
admissions  as  to  collateral  or  comparatively  unimportant 
facts,  not  involving  criminal  intent,  which  are  not  in  dis- 
pute, but  which  it  may  be  required  to  prove  either  on  the  « to  the 

I'OOOUtiOIl  Ol 

prosecution  or  the  defence.  (1)    It  is  the  practice  to  allow  docomentorj 
either  party  to  admit  the  authenticity  of  orders,  or  letters,       « 
or  the  signature  of  a  document,  or  the  truth  of  a  copy,  in 
cases  where  such  writings  are  receivable  when  proved ;  or 
that  certain  items  in  an  enumeration  of  stores,  or  in  an  orcoiiAtena 
account,  are  correctly  stated ;  also  that  a  promise  or  permis-  reqjti^^^ 
sion  to  a  certain  effect,  or  a  certain  order,  was  actually  given,    °™^**p'^^'- 
or  a  certain  letter  was  sent  or  received  on  a  certain  day,  and 
in  other  similar  cases  where  admissions  may  expedite  the 

(1)  It  is  believed  that,  although  in  snggested  to  a  prisoner,  however  tme 

stnct  ]&w  the  two  cases  must  stand  in  point  of  fact,  unless  the  prosecutor 

upon  exactly  the  same  ground,  it  would  was  prepared  with  sufficient  and  arail- 

not  accord  with  the  practice  of  the  able  evidence  to  prove  the  point 
service  that  any  admission  should  be 

D  D 
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§992 


CONS'ESSIOKS  BT  PBISONEBS. 
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proceedings,  and  do  not  go  to  the  merits  of  the  matter  before 
the  court. 

992.  The  confession  of  a  prisoner  in  a  criminal  case  is 
received  in  evidence  upon  the  presumption  that  a  person 
will  not  make  an  untrue  statement,  or  admission  militating 
against  himself.  But  as  there  may  not  unfrequently  be 
motives  of  hope  and  fear  operating  to  this  end — ^and  because 
the  confession  itself  is  in  many  cases  liable  to  mis-construc- 
tion, or  to  be  mis-reported  from  ignorance,  inattention  or 
malice — statements  by  prisoners  are  often  excluded  from 
being  given  in  evidence,  and,  when  they  are  received,  they 
should  always  be  received  with  caution  by  the  court.  (2) 

993.  Confessions  of  prisoners,  if  voluntary,  whether  made 
before  apprehension  or  after,  whether  reduced  into  writing 
or  not,  if  satisfactorily  proved,  (3)  may  be  given  in  evidence. 
If  such  voluntary  confessions  are  deliberate  and  express,  and 
are  not  improbable  in  themselves,  they  are  entitled  to  great 
weight,  and  may  be  legally  sufficient  for  a  conviction ;  but 
"  this  has  been  gravely  doubted"  by  approved  writers  on  this 
branch  of  the  law.  (4)  At  all  events  a  confession  is  not  con- 
clusive evidence  against  a  prisoner,  and  when  it  involves  a 
matter  of  law,  is  to  be  received  with  more  than  usual 
caution.  (5) 

994.  A  confession  is  by  law  admissible  in  evidence,  even 
when  made  in  the  course  of  conversation,  and  when  the 
party  may  not  be  upon  his  guard  and  apprised  of  its  danger ; 
but,  in  the  words  of  Mr.  Justice  Foster,  *'  Hasty  confes- 
sions, made  to  persons  having  no  authority  to  examine,  are 
the  weakest  and  most  suspicious  of  all  evidence.  Proof  may 
be  too  easily  procured :  words  are  often  mis-reported,  whether 
through  ignorance,  malice,  or  inattention — it  mattereth  not 
to  the  defendant — he  is  equally  affected  in  either  case  :  they 
are  extremely  liable  to  mis-construction,  and  withal  this 
evidence  is  not,  in  the  ordinary  case  of  things,  to  be  dis- 
proved by  that  sort  of  negative  evidence,  by  which  the  proof 
of  plain  facts  may  be,  and  often  is,  confronted."  (6) 


(2)  1  Phillips,  402. 

(3)  A  single  witness  is  in  all  cases 
sufficient  in  law,  except  in  those  cases 
where  the  oyert  act  or  offence  must 
be  proTed  by  two  witnesses  (§  868), 
when  the  confession  most  be  proved 


by  two  witnesses. 

(4)  Taylor,  774-6.   Hoscoe,  38. 

(6)1 
967(6). 

(6)  Foster,  248. 


PhiUips,  406.    See  %  189(6X 


CONFESSIONS  BY  PRISONERS.  §996  403 

995,  Any  threat  or  promise,  or  hope  of  pardon,  held  out  confoBioiui 
or  sanctioned  by  being  made  in  the  presence  of,  a  magis-  Indaoraie^ 
trate,  or  other  person  in  authority,  or  concerned  in  the  charge,  2e^SS  °'  ^^^ 
will  prevent  the  admission  of  any  consequent  confession ;  but  ■*°****^*' 

a  confession  is  receivable  in  evidence,  if  it  has  been  made  in 
consequence  of  promises  or  threats  by  a  person,  who  has 
nothing  to  do  with  the  apprehension,  prosecution,  or  examin- 
ation of  the  prisoner.  (1)  The  law  presumes  that,  under  a 
threat  or  promise,  a  prisoner  may  confess  himself  guilty  of  icnatbe 
that  of  which  he  is  innocent,  and,  therefore,  it  excludes  his  ^^  °°**^* 
confession ;  but  if  confession,  though  extorted,  lead  to  the 
discovery  of  circumstantial  evidence,  as  of  the  prisoner  being 
seen  near  the  place,  a  murdered  body  or  stolen  goods  being 
concealed,  it  is  no  objection  to  the  feet  being  given  in 
made  evidence,  that  the  discovery  was  in  consequence  of  in- 
formation obtained  by  imdue  inducements.  (2) 

996.  A  confession  made  by  an  approver,  or  one  who  has  confMBi<mb7 
approved  of  and  consented  to  a  crime,  in  hope  of  being  Slid^oe, 
thereby  permitted  to  turn  Queen's  evidence,  is  not  a  volun- 
tary confession,  and  is,  therefore,  inadmissible :  (3)  but  it 

seems  that  the  confession  of  a  person  admitted  as  Queen's  noeimbie 
evidence  may  be  received  against  him,  if  he  refuses  to  give  tmch  oir 
evidence  on  the  trial  of  his  confederates  in  crime.  (4)     A 
prisoner,  who  had  made  a  confession  to  a  constable  in  con- 
sequence of  a  promise,  was  taken  before  a  magistrate,  who, 
knowing  what  had  taken  place,  cautioned  him  agriinst  making:  or  after  onttton 
any  confession  before  him ;  the  prisoner,  notwithstanding, 
did  make  a  confession  to  him,  which  confession  was  admitted 
in   evidence  against  the  prisoner,  though  it    did  not  ap- 
pear that  the  magistrate  told  the  prisoner  that  his  first  con- 
fession would  have  no  effect,  and  he  might,  therefore,  have 
acted  under  an  impression  that,  after  having  once  acknow-  if  notinflmnoeif 
ledgedhis  guilt,  it  was  useless  to  retract.  (5)    But  such  sub-    ^  op«or  «r. 
sequent  admission  ought  to  be  rejected  unless   there   were 
^^good  reason  to   presume  that  the  delusive  hope  or  fear 

(1)    1    Phillips,    411.      The    rule  him  criminally  though  in  terms  they 

of   exclnsion    extends   to    aU    cases,  charge  another  person,  or  purport  to 

where  the  prisoner  has  been  told  that  be  a  refusal  to  confess, 

it  would  be  better  for  him  if  he  did  (2)  1  Phillips,  416.   Taylor,  BOe. 

confess,  or  worse  for  him  if  he  did  (3)  2  Leach,  637. 

not,  or  any  language  to  that  effect  (4)  1  Phillips,  413,  {  962. 

has  been  used ;  and  to  aU  statements  (5)  Hex  1;.  Howes,  6  C.  &  P.  404. 
made  by  a  prisoner  which  may  affect 

D  s  2 
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ii66d  not  1)0 
BponUneoos; 


may  be  given 
from  religloas 
conBideratkmfl ; 


or  in  answer  to 
qooitiODfl, 


orwhen  drunk. 


Deception  doflB 
not  exclade 
prisoner's  letter 
obtained  by 
means  of  it. 


norexdudo 
a  verbal 
confeHiea. 


Oonfendons  to 
legal  adTiaera 
■re  prlTfleged 
communications. 


which  influenced  the  first  confession  has  been  effectual^  dig- 

peUed."(6) 

997.  A  confession  resulting  from  the  state  of  a  prisoner's 
mind,  acted  on  by  the  exhortation  of  the  prison  chaplain, 
when  regularly  made  before  a  magistrate,  after  due  caution 
as  to  its  probable  result,  and  of  the  futility  of  relying  on  any 
expected  favour  from  it,  has  been  received,  and,  accompanied 
by  corroborating  proof,  sentence  of  death  and  execution  has 
followed.  (7)  Similar  evidence  might  have  been  admitted 
on  a  military  trial ;  and  equally  so,  if  the  confession  had 
been  made  to  an  officer  or  other  person.  It  should  clearly^ 
appear  that  the  exhortation  to  tell  the  truth,  by  whom  ever 
made,  was  tmaccompanied  by  any  hope  of  favour  in  conneo- 
tion  with  the  charge  being  held  out  or  implied.  A  confession! 
obtained  without  either  threat  or  promise,  by  questions  put 
by  a  police  officer,  is  admissible  in  evidence,  although  he 
had,  of  his  own  authority,  locked  up  the  prisoner  (a  boy)' 
without  food  for  several  hours ;  (8)  and  where  a  prisoner  made 
a  confession  whilst  imder  the  effects  of  intoxication,  it  was^ 
held  receivable,  however  little  weight  it  might  have.  (9) 

998.  If  a  prisoner,  who  is  committed  on  a  charge  of  felony^ 
ask  the  turnkey  of  the  gaol  to  put  a  letter  into  the  post^ 
addressed  to  the  prisoner's  father,  and  the  turnkey  promise- 
to  do  so ;  and  instead  of  that,  on  receiving  the  letter,  he  con-- 
veys  it  to  the  visiting  magistrates  of  the  gaol,  who  forward  it 
to  the  prosecutor,  this  letter  is  evidence  against  the  prisoner^ 
notwithstanding  the  manner  in  which  it  was  obtained.  (1) 

999.  A  prisoner  being  in  custody  on  charge  of  murder, 
a  fellow  prisoner  pressed  him  to  tell  "  how  he  murdered  the^ 
boy."  The  prisoner  put  his  fellow  on  oath  not  to  reveal 
what  he  told  him,  and  then  made  a  statement  of  the  circum- 
stances; it  ^as  held  that  this  statement  was  admissible^ 
against  the  prisoner  confessing.  (2) 

1000.  It  has  been  elsewhere  observed  [§  930]  that  state- 
ments made  to  legal  advisers,  are  privileged,  but  that  they 
may  be  examined  as  to  what  they  know  apart  from  commu- 
nications to  them  in  their  professional  capacity. 


(6)  Taylor,  782. 

(7)  Bex  V.  Gilham,  bj  tho  twelve 
judges.  P.  418. 

(8)  Kexv.  Thornton, Moody,  C.C.  27.        (2)  Rex  v.  Shaw,  6  C.  &  P.  87i 


^9^  IPhiUips,  420. 


Bex  V.  Derrington,  2   Carr.  & 
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lOOi*  The  evidence  which  a  person  gave  before  a  com-  BridenoegiTea 
mittee  of  the  House  of  Commons  has  been  admitted  against  noton(mS. 
Mm  on  a  trial  for  misdemeanor.  (3)    It  might  therefore  be 
4irg^ed  that  a  statement  made  by  a  person  before  a  court  of 
•enquiry,  may  afterwards   be  admitted  against  him  in  a 
•criminal  court  or  on  a  trial  before  a  court  martial,  as  neither 
the  House  of  Conunons  itself,  nor  any  committee  was  at  that  sridenoe  girea 
time  (4)  enabled  to  administer  an  oath,  and  a  court  of  en-  ^'^J^^, 
quiry  does  not  administer  an  oath ;  but  the  custom  of  the  Id^££ie 
service  is  decidedly  against  the  admission  of  such  statements  itf^^i^* 
against  a  prisoner  before  a  court  martial.     During  the  trial  ^°^ 
by  a  general  court  martial  of  an  officer  of  the  Boyal  Marines,  or  oonrta 
at  Chatham,  in  October  1829,  the  judge  advocate  general  °***^**^ 
was  consulted  as  to  whether  an  officer  who  had  been  a  mem-  AdrnMons 
ber  of  a  court  of  enquiry  held  to  investigate  the  subject  of  ofeoo^axe 
the  trial  could  be  examined  as  to  any  confession  then  made  brforo  * 
by  the  prisoner,  and  he  had  "  no  hesitation  in  saying  that,  **™^  ™ 
in  his  opinion,  to  treat  as  a  confession  any  thing "  the  pri- 
soner '^  may  have  said  or  urged  in  the  course  of  the  proceed- 
ings referred  to,  would  not  be  just  or  prudent,  and  that 
therefore  "  the  officer  who  had  been  a  member  of  the  court 
of  enquiry  ^  ought  not  to  be  called  on  the  particular  point 
alluded  to." 

1002.  The  law  is  clear  that  when  a  prisoner  has  been  Bnmination 
mistaken  for  a  witness  and  inadvertently  sworn,  his  confes-  nneiTabie  m 
sion  upon  oath  cannot  be  received  against  him;  but  it  would 
seem  (5)  that  the  latest  decisions  would  justify  admissions 
made  on  oath  by  a  person  not  in  custody  being  received 
against  him  on  his  subsequent  trial  in  the  ordinary  coiurse  of 
law.  (6)  So  &r,  however,  as  the  practice  of  courts  martial  is 
concerned,  although  it  is  not  known  that  any  official  opinion 
has  been  given  on  the  subject,  it  is  believed  that  such  evi- 
dence has  not  in  any  instance  been  received,  although  cases 
bave  occurred  where  courts  martial  have  rejected  a  proposal 

(3)  Bex  V.  Herceion,  2  Stark.  366.     upon  his  trial  on  a  criminal  charge ; 

(4)  This  power  is  now  given  by  34    and  this,  it  would  seem,  "  not  because 
«&  35  Vict,  c  83.  testimony  so  obtained  may  possibly 

(6)  Taylor,  803.  Boscoe,  48.  be  untrue,  but  because  the  right  of  the 

(6)  When  the  defendant,  on  a  cross-  witness  to  be  silent  has  been  infringed ; 

examination    in    a  civil   action,  was  and  it  is  deemed  expedient,  on  grounds 

ilUgaUy  com^teiUd   by .  the  judge    to  of  public  policy,  to  uphold  the  broad 

answer  questions  tending  to  criminate  legal  maxim,  ^at  no  man  is  bound  to 

him,  it  was  held  that  the  admissions  so  criminate  himself."— Tby^,  80(^.  $ep 

obtained  could  not  be  used  against  him  §  963. 
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General  ntle  as 
to  admifisionB 
and  oonfeaaions  : 
that  what  a  man 
admits  aj^fnst 
himMelf  cannot 
be  taken  without 
hilt  explanation, 
and  without 
tiUcing  what 
makes  for  bim* 


Confeffiions 
not  evidence 
against 
ocooiupllce. 


Ploa  of  guilt 
oonclualTe, 


to  prove  and  use  against  prisoners  evidence  which  had  been, 
given  by  them  as  witnesses  before  coiirts  martial,  and  also 
where  the  evidence  was  given  in  proceedings  before  the  civil 
power.  (7) 

1003.  ^^  is  a  general  rule  that  the  whole  of  admissions  or 
confessions  must  be  taken  together,  so  that  what  is  given 
in  evidence  may  be  neither  more  nor  less  than  what  the 
prisoner  intended.  Thus,  if  a  man  says,  "  that  he  did  owe 
a  debt,  but  that  he  had  paid  it,"  such  an  admission  will  not 
be  received  as  evidence  to  prove  the  debt,  without  being  also 
evidence  of  the  payment.  Or  a  prisoner  may  admit  killing 
a  man,  and  state  facts  which  may  reduce  it  to  manslaughter* 
In  these,  and  all  similar  cases,  the  statements  favourable  to  a 
prisoner,  or  explanatory  of  his  conduct,  cannot  be  kept  back, 
but  must  be  received,  as  well  as  what  tells  against  him, 
but  still  this  is  like  all  other  evidence,  and  it  is  for  the  court 
martial  in  this,  as  in  all  other  cases,  to  decide  what  parts 
they  believe  to  be  true.  (8) 

1004.  The  confession  is  evidence  only  against  the  person 
confessing,  not  against  accomplices.  (9)  Several  persons 
being  charged  with  a  criminal  offence,  one  of  them,  in  the 
presence  of  the  others,  stated  before  a  magistrate  that  he 
himself,  and  one  of  the  others,  committed  the  offence  ;  the 
person  thus  charged  did  not  deny  it ;  it  was  held  that  this 
was  no  evidence  against  him.  (1) 

icx)S-6.  A  plea  of  guilt  is  a  confession  in  the  fullest  degree, 
and  will  take  effect  on  the  deliberation  of  the  court ;  and 
before  recording  a  plea  of  "  guilty,"  the  court  are  required 
to  "  satisfy  themselves  that  the  prisoner  fully  understands 
all  the  advantages  he  forfeits  by  that  plea."  (2)  But,  as 
elsewhere   mentioned,   [§  653]   it  is  wisely  and  mercifully 


(7)  The  credit  of  a  witneea  may  be 
impeached  by  the  proof  of  contradic- 
tory evidence  on  a  former  occasion. — 
See  before,  §  984. 

(8)  Lord  Tenterden  sa^e,  "  It  is  at 
all  times  a  dangerous  thing  to  admit 
a  portion  only  of  a  conversation  in 
evidence,  because  one  part  taken  by 
itself  may  bear  a  veiy  different  con- 
struction and  have  a  vezy  different 
tendency  to  what  would  be  produced 
if  the  whole  were  heard ;  for  one  part 
of  a  conversation  will  frequently  serve 
to  qualiQr  and  to  explain  the  other*" 


(9)  Taylor,  777. 

(1)  Upon  trials  for  treasonable  and 
other  conspiracies,  mutinies,  and  other 
cases  where  seveial  persons  have  en- 
tered into  the  same  criminal  design, 
statements  by  one  confederate  are  re- 
ceivable against  another,  "when  they 
are  in  the  nature  of,  or  when  they  ac- 
company acts  for  wluch  aU  the  partiea 
are  responsible ;  but  they  are  not  re- 
ceivable when  they  are  in  the  nature 
of  narratives,  descriptions,  or  confes- 
sions.—iS^  before,  S  821-8,  861  &  864» 

(2)  Q.BJlpp.A^.5. 
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directed,  that  a  court  martial  do  notwithstanding  receive  and  bat  aamrt 
report  such  evidence  as  may  afford  to  the  authority,  which  £^?Jl5*J°°<* 
has  discretion  in  carrying  into  effect  the  sentence,  a  full  the  charge. 
knowledge  of  all  the   attendant  circumstances.      A  court 
martial,  failing  to  receive  and  report  such  tendered  evidence 
as  may  afford  a  fall  knowledge  of  circumstances,  would, 
doubtless,  commit  a  breach  of  military  duty ;  but,  in  the 
eye  of  the  law,  a  decision  grounded  on  a  plea  of  guilt  may 
be  maintained,  notwithstanding  the  rejection  of  evidence ; 
and  any  sentence  following  thereupon,  if  confirmed  and  car- 
ried into  effect;  and  not  otherwise  illegal,  could  not  expose 
the  members  of  the  court  martial  to  any  penalty,  on  any 
proceeding  in  a  court  of  conmion  law.     The  superior  courts 
will  not  permit  courts  of  itiferior  jurisdiction,  created  by 
statute,  to  adopt  any  rules  of  evidence,  but  such  as  are  re- 
cognized by  the  law,  or  provided  by  statute.    The  mutiny  act, 
by  itself,  and  through  the  instrumentality  of  the  articles  of 
war,  regulates  the  jurisdiction  of  courts  martial ;  and  the 
general  orders  for  the  army  may,  and  often  do,  lay  down 
rules  as  to  the  mode  of  conducting  the  proceedings  ;  but  the 
rules  of  evidence  can  only  be  ascertained  by  reference  either 
to  the  common  and  statute  law  which  is  binding  upon  the 
common  law  courts  of  England,  or  to  the  express  provisions 
of  the  mutiny  act  and  articles  of  war. 
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07   DOCUUJBNTAXI  OB  WBITTEN  KYIDENCE. 


DoeniBentai7 
evideaot 
produced  in 
the  diflcretioD 
ot  the  court. 


llinnteBof 
court  of 
enquiry  not  to 
be  called  for 
trithont  con- 
eent  of  mperior 
EntibMityt 


nor  confidential 
reporte; 


bat  refuel 
ongbttobe 
made  appear  in 
prooeedinga. 


Public  docn- 
menta  or 
vritinga. 


Private 
writingB. 


1007.  It  has  been  before  shown  that  the  law  has  provided 
means  for  the  compulsory  production  of  documents,  [§  890]  and 
that  it  is  for  the  court  to  decide  whether  they  are  to  be  given 
in  evidence  or  not.  [§  900]  It  may  here  be  mentioned  that  it 
has  been  decided  [§  331]  that  the  minutes  of  evidence,  taken 
in  writing  before  the  privy  council,  and  the  proceedings  of  a 
military  court  of  enquiry,  cannot  be  called  for  in  civil  courts 
without  the  consent  of  the  crown ;  and  in  like  manner, 
the  minutes  of  courts  of  enquiry  cannot  be  called  for  by 
courts  martial,  nor  witnesses  examined  as  to  their  contents 
without  the  consent  of  the  superior  military  authority  by 
whose  order  the  court  of  enquiry  was  assembled.  (1) 

1008.  So  also  confidential  reports,  or  confidential  letters, 
although  they  may  refer  to  matters  which  a  court  martial 
may  have  decided  to  be  relevant  to  the  enquiry  before  them, 
can  be  produced  only  by  consent  of  the  superior  military 
authority,  and  such  consent  is  refused  when  the  production 
of  the  confidential  document,  or  an  extract,  is  considered 
detrimental  to  the  public  service.  Proof  of  such  refusal 
must  be  laid  before  the  court  by  the  examination  of  a  witness, 
or  by  a  written  communication,  which  is  read  in  open  court 

and  attached  to  the  proceedings.  (2) 

1009.  The  writings  or  documents  which  may  be  used  in 

evidence  are  distinguished,  as  to  the  manner  of  proof  and 
also  as  to  the  effect  of  their  contents,  either  as  Pvhlic,  which 
include  records  technically  so  called ;  the  proceedings  of  the 
superior  courts,  not  being  records ;  the  journals  of  the  houses 
of  parliament,  the  proceedings  of  inferior  and  foreign  courts, 
the  Oazette,  public  and  official  books  and  records,  and  other 
similar  documents ;  or  as  Private^  which  must  be  understood 


a 


1)  ^  a  decision  by  the  judge  advocate  general,  §  1001. 
21  Lieut  Col.  Crawle/B  Trial,  pp.  66,  67. 
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» 

to  include  what  in  common  parlance  are  known  as  official 
letters,  as  well  as  writings  originating  in  private  or  personal 
transactions,  accounts,  receipts,  &c. 

I  QIC.  The  contents  of  documents,  public  or  private,  are  Maniwr 
proved  either  by  the  production  of  the  original,  or  by  se- 
condary evidence  in  the  cases  allowed  by  law. 

xoii.  Certifiedcopiesof  records,  authenticated  by  a  person  Pnbacdooa- 
appointed  for  the  purpose,  as  provided  by  several  statutes  relat-  by  oertuied 
ing  to  them,  are  evidence  of  the  contents  of  the  original  upon  ^ 
the  credit  of  the  officer  authorized  to  furnish  it,  without 
evidence  being  given  of  the  copy  having  been  actually  ex- 
amined. [§ 1028] 

^  1012.  The  mutiny  act  provides  that  "whenever  any  officer  ocsrtifloatoof 
or  soldier  shall  have  been  tried  by  any  court  of  ordinary  oonvictionof 
criminal  lurisdiction,  the  clerk  of  such  court  or  other  officer  soidiezBin 

oonrts  of  oardi- 

having  the  custody  of  the  records  of  such  court,  or  the  nary  criminal 

4v«  jorisdlcwona 

deputy  of  such  clerk,  shall,  if  required  by  the  officer  com- 
manding the  regiment  to  which  such  officer  or  soldier  shall 
belong,  transmit  to  him  a  certificate  setting  forth  the  offence 
of  which  the  prisoner  was  convicted,  and  the  judgment 
of  the  court  thereon  if  such  officer  or  soldier  shall  have 
been  convicted,  or  of  the  acquittal  of  such  officer  or  soldier, 
and  shall  be  allowed  for  such  certificate  a  fee  of  three 

Bhillings.''(3) 

1013.  The  articles  of  war  provide  that  the  court  martial  convictioMby 

^  r  oonrts  martiaL 

bo6k,  or   the   de&ulter  books,  or  certified  copies,  shall  be 
sufficient  evidence  of  previous  convictions  by  courts  mar- 
tial ;(4)  and  that  on  trials  for  drunkenness  [§632]  entries  in  ?^?****' 
the  regimental,  company,  battery,  or  other  defaulter  books  dronkenneaB, 
may  be  received  as  evidence.  (5)    There  is  no  doubt  but 
that  in  any  case  where  a  soldier  pleaded  [§  560-1]  that  he  J^^^™™*^ 
had    been   "punished,   ordered  to  suffer  punishment,  im-  ^S^~^ 
prisonment  or  forfeiture"  similar   evidence  would  be  ad- 
missible. 

1014.  The  mutiny  act  of  1863  provided  that  the  descrip-  DoMripUon 
tion  return  of  a  person  committed  to  confinement  as  a  de-  oommitteTfMr" 
serter,  in  order  to  be  proceeded  against  according  to  law,  denrSSn^ 

^  should  "  in  the  absence  of  proof  to  the  contrary,  be  deemed  eridence. 
Sufficient  evidence  of  the  facts  and  matters  therein  stated."(6) 

(3)  M.A.39.    A.W.156,  (6)  M.A.34.     The  form  annexed  to 

(4)  A.W.ld5.     See  §  626-9.  the  act  appears  to  have  been  overlooked 
^5)  A.W.78.  in  the  many  reyisionB  to  vhich  the 
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The  mutiny  act  of  the  same  year  also,  for  the  first  time, 
provided  that  in  the  case  of  a  recruit  making  a  wilful  false 
statement,  [§32,  261]  the  declaration  made  on  his  attesta- 
tion or  enlistment  should,  in  the  absence  of  proof  to  the 
contrary,  be  sufficient  evidence  of  his  having  represented 
the  several  particulars  stated  in  the  declaration.  (7) 

1015.  The  hundred  and  sixty-seventh  article  of  war  pro- 
vides that  the  record  of  the  absence  of  a  soldier  and  of  the 
declaration  of  the  court  of  enquiry  [§3477i]  thereon,  as 
entered  in  the  regimental  court  martial  book,  [§  347n]  or  a 
copy,  duly  certified,  shall,  on  a  trial  of  such  soldier  be 
evidence  of  the  facts  therein  recorded.  [§  182] 

10 1 6.  By  the  forty-sixth  article,  the  record  signed  by  the 
commanding  officer,  to  whom  a  soldier  makes  a  confession  of 
desertion,  or  a  copy,  certified  as  therein  directed,  is  sufficient 
evidence  of  the  making  of  such  confession.  An  addition  to 
this  article  in  1 863  for  the  first  time  legalized  a  peculiar 
description  of  proof,  by  providing  that  "  a  letter  purporting 
to  be  written  in  reply  to  an  inquiry  respecting  the  truth  or 
falsehood  of  such  confession,  and  to  be  signed  by  or  on  be- 
half of  the  commanding  officer  of  the  regiment  or  corps 
&om  which  such  soldier  confesses  himself  to  have  de- 
serted, shall  be  admissible  in  evidence  against  such  soldier, 
and  shall  be  deemed  to  be  legal  evidence  of  the  fEicts  stated 
therein." 

1017.  The  mutiny  act  (sec.  69)  provides  that  the  last 
quarterly  pay  list,  if  produced,  shall  be  evidence  of  a  sol- 
dier's having  been  borne  on  the  strength  of  any  corps. 

10 1 8.  The  proceedings  of  general  and  district  courts  mar- 
tial are  put  in  evidence  either  by  the  production  of  the 

mutiny  act  has  been  subjected  during  perhaps,  only  that  he  was  the  person 

the  laist  sixty  years.    In  some  places  described,  and  that  he  belonged  to  the 

the  prisoner  is  spoken  of  as  "  deserter/'  regiment    mentioned    in    the    return, 

although  as  yet  untried  and  uncon-  [§  993]     When  the  causes  of  the  in- 

vlcted,   instead  of  being  always  de-  crease  of  desertion  come  to  be  enume- 

scribed  as  "  prisoner/'  as  he  is  in  other  rated,  the  too  prevalent    neglect  of 

places ;  but  what  appears  most  objec-  drawing  this  distinction  [§  182f»]  wiU 

tionable  is,  that  "tne  prisoner"  not  most  certainly  have  to  be  taken  into 

only  is  "duly  examined  as  to  the  cir-  account. 

cumstances/'  but  is  required  to  state  ^7)  M.A.48.  When  evidence  is  re* 
whether  he  '*  is  or  is  not  a  deserter," —  quired  from  a  soldier's  attestation 
a  question  which  many  a  man,  within  paper,  the  original  is  produced,  but 
the  writer's  knowledge,  has  answered  in  not  attached  to  the  proceedings.  "A 
the  affirmative,  when  it  had  never  oc-  certified  extract  therefrom  should  be 
curred  to  him  to  desert  his  colours,  and  prepared  and  handed  in  for  the  pur- 
he  had  intended  to  admit  no  more  than  pose  of  being  so  attached." — O.O.  24, 
that  he  was  absent  without  leave,  or,  Ist  March,  1875. 
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original  minutes,  or  by  a  copy  certified  by  the  judge  advocate 
general  or  his  deputy.  The  proceedings  of  a  regimental  court 
martial  are  proved  in  like  manner  by  the  signature  of  the 
commanding  officer,  or  the  adjutant,  having  the  custody  of 
the  original.  On  the  trial  of  Lt.  Colonel  Crawley,  the  pro- 
ceedings of  the  court  martial  at  Mbow  were  proved  by  the 
production  of  a  copy  that  was  printed  by  order  of  the  House 
of  Conmions,  which  was  received  by  the  court  and  the  prisoner 
instead  of  a  certified  copy,  the  chief  clerk  in  the  judge  advocate 
generaFs  office  having  produced  the  original  proceedings.(8) 
The  proceedinfifs  of  a  court  martial  thus  authenticated  may  be  Pxwodings 

,  .  .  .     ,    ^  .         .  evidence  of  tho 

given  in  evidence  against  a  prisoner  tried  for  prevarication,  d^Msitionof  a 
or  perjury,  (9)  or,  as  in  Colonel  Crawley's  case,  for  words  in  an  *^^iJFP"^ 
address  to  the  court  as  prosecutor.     It  is  hardly  necessary  orforimpJo- 

^  ''  •'per  statements 

to  observe  that  the  proceedings  in  such  case  are  evidence  ^  •^  addre« 

to  tibe  oonrt. 

against  the  prisoner,  only  to  prove  that  the  evidence  was 
given  or  the  statement  was  made,  which  is  the  subject  of 
investigation,  and  not  to  prove  falsehood  or  other  allega- 
tion by  the  recorded  testimony  of  witnesses  who  were  ex- 
amined on  the  trial. 

ID  1 9.  Mention  has  already  been  made  [§528]  of  circum-  Bridenoeona 
stances  in  which,  on  the   formation  of  a  fresh  court,  the  read  over  to,aiui 
evidence  of  a  witness,  before  a  court  which  has  been  dis-  ra  oath  by  a 
solved,  may  be  read  over  to  him  and  entered  on  the  pro-  entered'<m*^ 
ceedings. 

1020.  Depositions,  as  a  general  rule,  are  not  admissible  Depo^tionsor 
evidence.  (1)  In  civil  courts  there  are,  however,  exceptions 
in  certain  circumstances,  which  are  little  likely  to  arise  on 
trials  by  courts  martial ;  indeed  never,  except  on  trials  for 
criminal  oJSences  in  default  of  a  civil  court.  Depositions 
relative  to  indictable  offences,  taken  on  oath,  in  presence  of 
the  prisoner,  who  must  have  had  an  opportunity  of  cross- 


ii 


J8)  Printed  Trial,  1-4.  (1)  The  Dnke  of  WeUington,  when 

[9)  For  proof, of  peijury  [§868]  it  in    the    Peninsula,  urged  upon    the 

has  been  ruled  that  the  proceedings  goTemment  at  home  *'  the  expediency 

alone  are  not  sufficient : — '*  Either  the  of  enabling  courts  martial  to  receire 

officer   -who   recorded   the    statement  written    testimony  when    on   foreign 

forming  the  subject  of  the  charge  of  service."  ( Idth  March,  1 813,  DespafcAes, 

peijury,    or  some    person    who    was  x.  p.  192 ;  also  pp.  107,  200).   Except 

present,  either  as  a  member  of  the  in somespecialcases(Bpecifiea§  1115-7) 

court  or  otherwise,  should  give  evi-  which  hardly  affect  the  general  princi- 

dence  that  the  statement  in  question  pie,  the  law  has  remained  unaltered 

was  correctly  recorded." — J.A.&.  15th  from  that  time  to  the  present. 
Jan.  1874. 
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examining  the  witness,  and  in  conformity  with  qiertain 
statutes,  are  admitted  in  evidence,  if,  upon  being  pro- 
duced in  court,  they  appear  to  have  been  duly  taken,  it 
being  also  proved  to  the  satisfaction  of  the  court,  at  the 
time  of  the  trial,  that  the  persons  who  made  them  are  dead, 
incapacitated  by  illness  from  travelling,  or  kept  out  of  the 
way. 

1 02 1.  Where  a  statement  made  before  a  court  of  enquiry 
is  put  in  issue  before  a  court  martial,  as,  for  example,  where  a 
discrepancy  is  alleged  between  the  statement  made  there  and 
the  evidence  given  before  a  court  martial ;  or  where  the  allied 
wilful  falsehood  of  such  statement  becomes  the  occasion  of  a 
trial  before  a  court  martial,  upon  due  permission,  [§  1007]  the 
proceedings,  if  purporting  to  give  the  verbatim  statement  of 
the  witness,  may  be  given  in  evidence  as  confirmatory  of  such 
statement  having  been  made.  It  ought  to  be  superfluous  to 
observe  that  the  proceedings  of  a  court  of  enquiry  cannot 
be  admitted  as  evidence  of  the  facta  detailed  in  the  state- 
ment recorded  by  it,  with  the  one  exception  already  men- 
tioned ;  [§  1015]  yet  as  a  court  martial  has  fallen  into 
this  error,  it  may  be  advisable  to  notice,  that  such  irregu- 
larity has  been  condemned  in  general  orders  in  the  following 
terms,  from  which  it  may  be  inferred  that,  had  not  the 
conclusion  of  the  court  been  justified  by  unobjectionable 
evidence,  it  could  not  have  been  supported  by  deductions 
from  the  proceedings  of  the  court  of  enquiry :  *' Although  the 
conduct  of  the  court  was  irregular,  in  admitting  the  proceed- 
ings of  a  court  of  enquiry  as  evidence  on  this  trial,  yet  as 
they  appear  to  have  been  justified  by  unobjectionable  evi- 
dence, in  their  ultimate  conclusion,  the  Prince  Begent 
was  therefore  pleased,  in  the  name  and  on  the  behalf  of 
His  Majesty,  to  approve  and  confirm  their  finding  and  sen- 
tence." (2) 

I022.  Acts  of  parliament  which  relate  to  the  kingdom  at 
large,  (when  they  are  called  general  or  public)  are  not, 
correctly  speaking,  the  subject  of  proof  in  any  court  of  justice, 
for,  being  the  law  of  the  land,  they  are  supposed  to  be  known 
to  every  man ;  and,  therefore,  printed  copies  of  such  acts  and 
the  printed  statute  books  are  resorted  to  bycourt43  of  justice. 


(2)  a.O.  27tli  April,  1812. 
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not  as  evidence  to  prove  that  of  which  every  man  is  supposed 
to  be  cognizant,  but  for  the  purpose   of  refreshing  the 
memories  of  those  who  are  to  decide  on  them.     Upon  the  General 
same  principle,  the  Queen's  Begulations  and  orders  for  the  and  orden, 
army,  and  royal  warrants  and  regulations  emanating  from*  waroffloe 
the  war  office,  are  admitted  on  courts  martial  to  refresh  the 
memory,  and  do  not  require  proof;  it  being  a  presumption 
of  military  law,  that  such  orders  are  known  to  all  military 
men,  as  public  acts  of  parliaments  are  presumed  to  be  known 
to  the  commimity  at  large. 

1023.  The  articles  of  war  are,  by  the  annual  mutiny  act,  ArttcieBof 
required  to  be  judicially  taken  notice  of  by  all  courts  what- 
soever, and  copies  of  the   same,  printed  by  the  Queen's 
printer,  are  required  to  be  transmitted  by  the  secretary  of 

state  for  the  war  department  to  the  judges  of  the  supreme 
courts  at  home,  and  to  the  governors  of  Her  Majesty's  do- 
minions abroad.  (3) 

1024.  The  Gazette,  purporting  to  be  printed  by  the  Queen's  Gazette, 
printer,  is  good  evidence  of  all  acts  relating  to  the  Queen  or 
state  contained  therein ;  [§  1030]  and,  by  the  general  orders 

of  the  army,  is  to  be  received  as  a  due  notification  of  all 
promotions,  exchanges,  or  retirements.  (4) 

1025.  By  the  8  &  9  Vict.  c.  113,  all  copies  of  private  and  Acta  of 
local  and  personal  acts  of  parliament,  not  public  acts,  of  notpabuc 
journals  of  parliament,  and  of  royal  proclamations,  if  purport-  state. 
ing  to  be  printed  by  the  Queen's  printers,  shall  be  admitted 

as  evidence  thereof,  without  any  proof  that  such  copies  were 
so  printed. 

1026.  Begisters  or  public  books^  kept  under  the  authority  Begisten. 
of  particular  statutes,  or  in  public  offices  in  the  course  of 
official  duty,  are  admitted  as  evidence  of  such  facts,  required 

to  be  entered  therein,  as  are  peculiarly  within  the  knowledge 
of  the  registering  officer, — as,  for  instance,  the  register  of 
the  navy  office,  with  proof  of  the  usage  to  return  all  deaths 
happening  at  sea,  is  evidence  of  the  death  of  a  sailor ;  the 
prison  books  of  prisons  are  admissible  to  prove  the  dates  of 
the  commitment  and  discharge  of  prisoners,  but  not  to  prove 
the  cause  of  commitment; (5)  and  so,  before  the  House  of 
Lords,  in  March,  1852,  when  an  officer  in  the  army  was>  a 

(3)  M.A.I.  (4)  aR.-Sf.4,jp.7. 

(6)  2  Phillips,  14-8.    Tajrlor,  1511. 
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petitioner  for  a  divorce,  a  clerk  from  the  war  office  was 
allowed  to  give  evidence  of  his-absence  in  Canada,  as  proved 
by  the  monthly  returns.  The  record  of  service  is  evidence 
to  prove  such  service,  and  muster  rolls  are  prima  fade  evi- 
dence of  facts  entered  therein. 

1027.  The  production  in  evidence  of  many  of  the  docu- 
ments, above  referred  to,  has  been  very  much  facilitated  by 
recent  statutes,  and  more  especially  by  the  provisions  of  the 
law  of  evidence  amendment  (14  &  15  Vict.  c.  90)  act : — 

1028.  {Sec.  14)  "  Whenever  any  book  or  other  document 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on 
its  mere  production  from  the  proper  custody,  and  no  statute 
exists  which  renders  its  contents  provable  by  means  of  a  copy, 
any  copy  thereof  or  extract  therefrom  shall  be  admissible  in 
evidence  in  any  court  of  justice,  or  before  any  person  now  or 
hereafter  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive  and  examine  evidence,  provided  it  be  proved 
to  be  an  examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a  true  copy  or  extract  by  the  officer 
to  whose  custody  the  original  is  entrusted." 

1029.  The  same  act  also  provides  {sec.  7)  that** All  procla- 
mations, treaties,  and  other  acts  of  state  of  any  foreign  state 
or  of  any  British  colony,  and  all  judgments,  decrees,  orders, 
and  other  judicial  proceedings  of  any  court  of  justice  in  any 
foreign  state  or  in  any  British  colony,  and  all  affidavits^ 
pleading,  and  other  legal  documents  filed  or  deposited  in  any 
such  court,  may  be  proved  in  any  court  of  justice,  or  before 
any  person  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  either  by  examined 
copies  or  by  copies  authenticated  "  as  therein  mentioned. 

1030.  The  "Documents  Evidence  Act,  1868"  (31  &32  Vict, 
c.  37),  has  further  facilitated  the  proving  of  documents,  by 
providing  {sec,  2)  ^^Pi^vma  facie  evidence  of  any  proclamation, 
order,  or  regulation  issued  by  Her  Majesty,  or  by  the  privy 
council;  also  of  anyproclamation,order,or  regulation  issued  by 
or  under  the  authority  of  any  such  department  of  the  govern- 
ment or  officer  as  is  mentioned  therein,  may  be  given  in  all 
courts  of  justice,  and  in  all  legal  proceedings  whatsoever,  in 
all  or  any  of  the  modes  therein  mentioned : — (1.)  By  the  pro- 
duction of  a  copy  of  the  Gazette  purporting  to  contain  such 
proclamation,  order,  or  regulation.     (2.)  By  the  production 
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of  a  copy  of  such  proclamation,  order,  or  regulation  purport- 
ing to  be  printed  by  the  government  printer,  or,  where  the 
question  arises  in  a  coiurt  in  any  British  colony  or  possession, 
of  a  copy  purporting  to  be  printed  under  the  authority  of 
the  l^slature  of  such  British  colony  or  possession.  (3.)  By 
the  production,  in  the  case  of  any  proclamation,  order,  or 
regulation  issued  by  Her  Majesty  or  by  the  privy  council, 
of  a  certified  copy  or  extract.  Any  copy  or  extract  made  in 
pursuance  of  this  act  may  be  in  print  or  in  writing,  or  partly 
in  print  and  partly  in  writing.  No  proof  is  required  of  the 
handwriting  or  official  position  of  any  person  certifying,  in 
pursuance  of  this  act,  to  the  truth  of  any  copy  of  or  extract 
from  any  proclamation,  order,  or  regulation." 

103 1.  Persons  forging  or  tendering  forged  copies  or  certifi-  Forging, 
cates  of  records  or  instruments  made  evidence  by  any  act  of  in  eridcnoe 
parliament  are  guilty  of  felony,  and  may  be  sentenced  to  penal  documents, 
servitude  for  seven  years,  or  not  less  than  three  (now  five), 

or  to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement.  (6) 

1032.  The  other  class  of  writings  to  be  spoken  of  are  privatb 
private  writings.    It  is  a  general  rule  of  evidence  that  where  g^^^  ^^^ 
written  evidence  is  in  its  nature  superior  to  parole  or  oral  "Jj^^tt^"*^'****^ 
evidence,  the  writing  ought  to  be  produced,  and  unless  its  e^^ence. 
non-production  is  accounted  for,  parole  evidence  of  its  having 

been  written  and  its  contents  is  inadmissible.  The  law 
requires  the  best  evidence  to  be  produced  of  which  the  nature 
of  the  case  is  capable. 

1033.  So  also  the  contents  of  any  writing  must  be  proved  originauto 
by  the  production  of  the  letter,  or  other  document,  itself, 

unless  the  court  is  satisfied  that  this  is  impossible.    Other- 
wise the  court  might  be  put  in  possession  of  a  part  only  and 
not  the  whole  of  a  written  paper ;  and  it  might  happen  that 
the  whole,  if  produced,  might  have  had  an  effect  very  diflferent 
from  that  produced  by  a  detached  part.     Where,  however, 
documents  are  of  great  length  and  contain  irrelevant  matter, 
and  parts  only  are  intended  to  be  relied  on,  extracts  only  pavaew 
may  be  put  in  evidence,  [§  1046]  with  such  further  passages  er^ted, 
as  may  be  suggested  by  the  opposite  party,  or  required  by  the  ^2^^^ 
court. 

1034.  The  obvious  impropriety  of  destroying  the  originals 

(6)  24  &  25  Vict,  e  98,  s.  28,  29. 
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of  letters  or  papers,  after  having  been  required  to  prodaoe 
them  in  evidence,  was  severely  animadverted  upon  in  the 
general  order,  promulgating  the  general  court  martial  on 
Lieutenant  Hyder,  of  the  10th  Royal  Hussars : — 

<^  Her  Majesty  was  pleased  to  observe,  that  it  appeared 
that  after  the  assembly,  and  during  a  short  adjournment  of 
the  court,  a  civilian,  the  principal  witness  for  the  prosecution, 
did,  in  the  presence,  and  with  the  acquiescence  of  Colonel 
Yandeleur,  the  prosecutor,  destroy  certain  documents,  which 
at  the  instance  of  the  prisoner,  such  witness  had  been  duly 
required  to  bring  with  him  for  production  before  the  court 
— one  of  such  documents  being  a  letter  having  reference  to- 
the  subject  matter  of  the  charge  against  Lieutenant  Hyder, 
addressed  on  the  9th  of  May,  1845,  by  Colonel  Yandeleur, 
to  the  said  witness ;  and  Her  Majesty  was  pleased  to  express 
her  displeasure  that  Colonel  Yandeleur,  hastily  acting,  as  he 
declares,  imder  an  impression  that  these  documents  were  not 
in  a  state  fit  to  be  produced  in  court,  and  that  the  Mr 
copies  in  his  possession  would  be  much  better,  should  have 
acquiesced  in  a  proceeding,  the  impropriety  of  which  must^ 
on  reflection,  be  obvious  to  him,  notwithstanding  that  Lieu- 
tenant Hyder,  having  been  acquitted,  has  not  suffered  pre- 
judice ;  and  notwithstanding  that  Colonel  Yandeleur  had  in 
court,  and  was  ready  to  produce  a  paper  which  he  allied 
to  be  a  true  copy  of  such  letter ;  and  as  to  the  authenticity 
and  truth  of  which  copy  Colonel  Yandeleur,  who  wrote  the 
letter,  the  clerk  who  copied  it,  and  the  witness  who  received 
it,  might  have  been  examined,  if  Lieutenant  Hyder  had 
thought  fit  so  to  do."  (7) 

1035.  If  papers  are  in  the  possession  of  the  opposite  party, 
due  notice  for  their  production  should  be  given;  after  which, 
if  not  produced,  secondary  evidence  may  be  given  of  their 
contents.  The  prosecutor  more  usually  gives  notice  to  the 
prisoner  through  the  judge  advocate,  or  he  may  prove  a  parole 
notice  to  produce  writings,  by  a  third  person  who  delivered 
the  notice,  or  by  one  who  heard  it  delivered.  The  prisoner 
IHTOcures  a  summons  for  the  prosecutor,  with  the  chicea  tecum 
clause  [§  890]  in  the  usual  manner  from  the  judge  advocate 
or  president.  A  written  notice  to  produce  may  be  proved  by  a 
duplicate  original. 

(7)  a.O.  8th  Not.  1845. 
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1036.  When  in  compliance  with  a  notice  either  party  Fftrty  prodndng 
produces  a  written  instrument  in  evidence,  he  is  entitled  to  ha^^X^ie 
have  the  whole  read ;  and  if  the  writing  produced  refers  writing  *"^ 
to  other  writings,  with  such  particularity  as  to  make  it  neoeBniyto 
necessary  to  inspect  them  that  the  sense  may  be  complete,  e^^nt^e 
or,  referring  to  other  writings,  adopt  them  as  part  of  its  "°*^ 

own  meaning,  he  may  insist  on  having  them  also  read  in 
evidence. 

1037.  The  judge  advocate  reads  in  open  court  [§573]  By  whom 
such  documentary  evidence  as  may  have  been  duly  proved 

and  admitted  by  the  court.  The  witness  who  produces  it 
cannot  be  required  to  do  so,  and  the  party  calling  for  its 
production  cannot  do  so  without  permission. 

1038.  Parole  evidence  may  be  given  of  the  contents  of  a  writiiigaiost, 
writing  proved  to  be  lost  or  destroyed,  or  traced  to  the  witwidd,**" 
possession  of  the  adverse  party,  who  refuses  to  produce  or  admitted.  ^ 
accoimt  for  it ;  or  a  counterpart,  or  duplicate,  or  an  attested 

copy,  will  in  such  circumstances  be  received.  (8)     It  is  the  Practice  of 

^•'  .   ,  ft  courts  martial 

practice  of  courts  martial,  as  referred  to  in  the  above  re<-  aanctfonedby 

A  '  Her  MaieBty'B 

marks  [§  1034]  on  Lieutenant  Ryder's  case,  where  the  im-  remarkB. 
practicability  of  producing  the  original  documents,  or  other 
sufficient  reason  is  adduced  (of  which  the  court  will  judge), 
to  admit  copies,  which  must  be  attested  in  court  by  the 
person  who  actually  made  the  copy,  or  who  may  subsequently 
have  examined  and  compared  it  with  the  original. 

1039.  ^®  entry  of  a  letter  by  a  deceased  clerk,  who  kept  Lefct«-book 
the  book,  according  to  the  course  of  business,  with  great  evidenoe. 
punctuality,  was  admitted  by  Lord  EUenborough,  as  priTna 

fade  evidence  (which  the  defendant  might  rebut  by  produc- 
ing the  original)  of  the  contents  of  a  letter  traced  into  his 
possession,  and  which,  on  notice,  he  did  not  produce.  (9) 
Upon  the  same  principle  courts  martial  receive  order-books  Oidsr-booia 
and  letter-books  of  corps  or  departments,  to  prove  a  written 
order,  or  in  proof  of  an  official  letter,  of  which  the  copy  is 
therein  entered,  when  the  original  has  been  lost,  or  the  pri- 
soner does  not  produce  it.  When  the  production  of  the 
book  itself  is  attended  with  inconvenience,  a  copy  may  be 
received  when  the  person  who  produces  it  swears  it  is  a  true 
copy,  either  from  having  made  it,  or  &om  having  compared 

(S)  lPhD]ip0.452.    2 Phillips, 272-5.  (0)  2Plii]lipi,294. 
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it  with  the  original.  Courts  martial  have  not  un&equently 
admitted  copies  verified  by  the  signature  of  the  officer  in 
custody  of  the  order  or  letter-book ;  but,  convenient  as  this 
may  be,  it  may  admit  of  question  how  far  there  is  any  legal 
authority  for  their  so  doing,  inasmuch  as  the  law  having 
provided  for  the  admission  of  certified  copies  in  certain 
specified  cases  [§  1015,  1016,  &c.]  may  be  taken  to  exclude 
them,  when  it  has  made  no  such  provision. 

1040.  Post^-marks,  proved  to  be  such,  are  prima  facie 
evidence  that  the  letters  on  which  they  are,  were  in  the 
office  to  which  these  marks  belong,  at  the  date  of  the  marks, 
but  they  are  not  conclusive  evidence  to  that  eflFect.(l) 

1 04 1.  To  identify  handwriting,  the  oath  of  the  writer,  or 
his  admission,  if  produced  against  him,  is  the  best  evidence; 
then  the  testimony  of  persons  who  saw  the  writing  actually 
written ;  dr  of  persons  who,  from  a  knowledge  of  the  writer, 
and  from  having  seen  him  write,  are  acquainted  with  his  hand- 
writing. A  person  is  competent  to  attest  handwriting,  who 
has  seen  the  writer  write,  if  only  once.  And  a  witness,  though 
he  may  not  have  seen  the  person  write,  whose  handwriting  is 
to  be  proved,  may  be  admitted  to  speak  of  it  if  he  has  been 
in  correspondence  with  him,  and  if  he  has  seen  letters  which 
are  proved  to  have  been  written  by  him.  (2) 

1042.  Until  the  year  1865  it  was  contrary  to  the  common 
law  to  compare  two  writings,  the  one  with  the  other,  in  any 
criminal  court  in  order  to  ascertain  whether  both  were 
written  by  the  same  person.  In  that  year,  however,  it  was 
provided  by  "  Denman's  Act  *'  (28  Vict.  c.  18,  s.  8)  already 
mentioned  [§  977}  that  in  any  court,  including  courts  mar^ 
tial, "  Comparison  of  a  disputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  judge  to  be  genuine  shall 
be  permitted  to  be  made  by  witnesses ;,  and  such  writings, 
and  the  evidence  of  witnesses  respecting  the  same,  may  be 
submitted  to  the  court  and  jury  as  evidence  of  th^  genuine- 
ness or  otherwise  of  the  writing  in  dispute.'^  Under  this 
law,  any  writings  which  have  been  proved  to  the  satisfaction 
of  the  court  may  be  used  for  the  purposes  of  comparison, 
although  they  may  not  be  admissible  in  evidence  for  any 
other  purpose.    This  comparison  may  be  made  by  witnesses 


(1)  .8  Phillips  810.  Taylor,  1581-4.      (8)  2  FhilUpe,  164.  Taylor,  ISU 
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^u;quainted  with  the  handwriting,  or  by  skilled  witnesses  or 
^aspertSj  or  by  the  court  without  the  intervention  of  any  wit- 
nesses. (3)  A  witness  may  be  required  to  read  writing  or  to 
write  in  the  presence  of  the  court.  (4) 

1043.  Letters  or  private  writings,  (unlike  records  and  Howfarietten 
public  documents,  technically  so  called)  are  in  no  case  evi-  facte  related  in 
dence  of  the  facts  stated  in  them  ;  but  they  are  not  only  the 

best  proof  of  their  having  been  written,  but  also  the  best 

proof  where  facts  result  from,  or  depend  on,  their  contents,  contentamay 

They  are  admitted  in  evidence  as  before  observed,  when  in  or  subject  of 

ihe  nature  of  acts,  [§861]  or  as  proof  of  intention,  or  when 

they  are  part  of  the   subject  matter  of  a  charge,  as   for 

writing  a  disrespectful  letter,  for  disobeying  a  written  order, 

and  so  forth. 

1044.  Whilst  on  this  subject,  a  few  words  may  be  added  interpretation 
as  to  the  interpretation  of  written  laws  and  other  writings. 

Sir  William  Blackstone  says :  the  fairest  and  most  rational 
method  to  interpret  the  will  of  the  legislator,  is  by  exploring 
his  intentions  at  the  time  when  the  law  was  made,  by  signs 
the  most  natural  and  probable.     And  these  signs  are  either  in  fixing  the 
the  words,  the  context,  the  subject  matter,  the  effects  and  law,  words  to  bo 
consequence,  or  the  spirit  and  reason  of  them  all.     It  will  toommcSi'^'*^ 
not  be  necessary  to  follow  the  learned  commentator  at  length.  ■^'*'^^'  °°' 
He  observes,  that  words  are  generally  to  be  understood  in  wordB, 
their  usual  and  most  known  signification ;  not  so  much  regard- 
ing the  propriety  of  grammar,  as  their  general  and  popular  use. 
That  terms  of  art,  or  technical  terms,  must  be  taken  according  and  technical 
to  the  acceptation  of  the  learned  in  each  art,  trade,  and  peculiar  aenae; 
science.     When  words  are  dubious,  we  may  establish  their 
jneaning  from  the  context ;  with  which  it  may  be  of  singular 

(3)  Taylor,  1587.    Mr.  Taylor  also  more  of  the  documents  being  written 

observes  that  an  opinion  may  be  formed  in    a    feigned    hand, — Taylor,   1688. 

as  to  the  resemblance  or  difference  of  He  refers  to  "  The  Handwriting  of 

the  writings  produced,  with  respect  to  Junius,  professionally  investigated  by 

the  general  form  and  character  of  the  Mr.  Charles  Chabot,  Expert,"  to  which 

handwriting,  the  forms  of  the  letters,  may  be  added,  as  being,  perhaps,  more 

and  the   relative  number   of  diver-  within  reach,  a  review  of  the  work  in 

sifled  forms  of  each  letter,  the  use  of  the     Qiuirterly  Review,  April    1871. 

capitals,  abbreviations,  stops,  and  para-  No.  CCLX.  328. 
graphs,  the  mode  of  making  erasures,        (4)  iS^^cross-examination  of  Stephen 

or  of  inserting  interlineations  or  cor-  Grant,  a  negro  constable,  on  the  trial 

rections,  ih^  adoption  of  peculiar  ex-  of  Assist.  Surgeon  Cullen.    The  woids 

pressions,  the  spelling  of  words,  the  written  by  him  were  annexed  to  tha 

grammatical  construction  of  the  sen-  proceedings.      Printed  THa/,  Q.  290 

tenees,  and  also  on  the  fact  of  one  or  Appendix  D,  p.  261. 

■  b2 
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the  wards  to  be    use  to  Compare  a  word  or  a  Bentence,  whenever  they  are 
^ntext^aodV    ambiguous,  equivocal,  or  intricate.    Thus  the  preamble  ia 
other  laws,         ofteu  Called  in  to  help  the  construction  of  an  act  of  parliar 
ment.     Of  the  same  nature  and  use  is  the  comparison  of  a 
law  with  other  laws,  that  are  made  by  the  same  l^islator, 
that  have  some  affinity  with  the  subject,  or  that  expressly 
•ooordingto       relate  to  the  same  point.     And  as  to  the  subject  maiter^ 
words  are  always  to  be  understood  as  having  a  regard  thereto ; 
for  that  is  always  supposed  to  be  in  the  eye  of  the  legislator, 
and  all  his  expressions  directed  to  that  end.     As  to  the 
t^tbdr  effect,     effects  and  conseq^t^encej  the  rule  is,  that  where  words  bear 
either  none,  or  a  very  absurd  signification,  if  literally  under- 
stood, we  must  a  little  deviate  from  the  received  sense  of 
them.     And  lastly,  the  most  universal  and  effectual  way 
of  discovering  the  true  meaning  of  a  law,  when  the  words 
and  the  oocaaion  are  dubious,  is  by  considering  the  reason  and  spirit  of  it,  or 

the  cause  which  moved  the  l^slator  to  enact  it.  (5) 
Hettiingof  1045.  Nor  is  this  principle  of  interpretation  confined  to 

laws  : — ^it  ought  to  be  borne  in  mind  that  the  intention  of  all 
writings  must  be  judged  from  all  their  parts,  taken  together, 
and  not  from  any  isolated  or  detached  passage ;  that  faults  in 
orthography  or  in  the  grammatical  construction  of  sentences^ 
if  the  intention  is  apparent,  cannot  vitiate  their  design.  It 
may  also  be  remarked  that,  though  collateral  circumstances 
may  be  considered  when  endeavouring  to  fiix  the  meaning  of 
ambiguous  passages,  yet  in  such  case  the  circiunstances  must 
be  referred  to  in  the  writing  itself. 
Except  ia  1046.  Exccpt  whorc  the  court  considers  that  an  actual 

inspection  of  the  original  is  necessary  to  enable  the  revising 
copies  of  officer  to  form  his  judgment,  it  is  not  necessary  to  annex 

mento  are  Original  documeuts,  admitted  in  proof,  to  the  proceedings  of 

annexed  to         couits  martial.     Copics  of  them,  or,  if  voluminous,  extracts 
so  far  as  they  bear  on  the  question,  and  to  the  extent  re- 
quired by  the  parties,  or  directed  by  the  court,  should  be 
embodied  in  the  proceedings,  in  the  order  in  which  they  may 
the  tertimony      bc  produccd  iu  cvideuce.    If  the  handwriting  of  any  original 
aresubrtant^ed  documeuts,  or  the  truth  of  any  copy,  be  admitted  by  the 
*  *     party  against  whom  they  may  be  produced,  such  admission 

must  be  recorded,  instead  of  the  testimony,  by  which  they 

(5)  1  Black.  Com.  59-61. 
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"wotdd  otherwise  be  supported.  Instead  of  delaying  the  trial 
to  take  down,  and  enter  on  the  proceedings,  documentary 
evidence  as  it  is  read,  it  is  usual,  unless  the  document  or 
extract  does  not  exceed  a  few  lines,  to  annex  or  append 
copies  to  the  proceedings ;  in  which  last  case,  they  must  be 
numbered  or  lettered,  (6)  and  referred  to  in  their  proper 
order  on  the  face  of  the  proceedings.  If  not  in  the  hand- 
writing of  the  judge  advocate,  or  copies,  certified  according 
to  law,  they  must  be  compared  by  him,  and  in  every  case 
they  must  be  identified  by  his  signature,  or  by  that  of  the 
president,  as  must  also  all  original  documents,  which  are 
annexed  to  the  proceedings. 

1047-9.  ^ith  respect  to  the  admission,  and  the  annexing  Annexingtopro. 
to  the  proceedings,  of  writings  which' are  not  legal  evidence,  ^^^^not 
it  may  be  observed  that  it  is  customary  to  allow  a  prisoner  ^      ^ 
to  introduce  in  his  defence,  or  lay  before  the  court  testi- 
monials  or  letters  relative  to   character,  which  are  then 
attached  to  the  proceedings,  (7)  so  that  the  authority  which 
has  to  confirm  the  sentence  may  thereby  have  an  opportunity 
of  attributing  to  them  their  due  importance  and  influence. 
But  it  must  be  borne  in  mind,  that  evidence  as  to  character, 
to  weigh  in  the  finding  of  the  court,  must  not  only  apply  to  The  huMiwriting 
the  charge,  but  be  strictly  legal  evidence.    If  a  court  be  not  evidenoe.  cannot 
authorized  to  admit  a  deposition,  when  made  before  a  person  oath. 
^npowered  to  administer  oaths,  much  less  can  it  admit  any 
statement  in  writing,  when  not  substantiated  by  the  sanction 
of  an  oath.     It  is  scarcely  necessary  to  remark,  that  courts 
martial  cannot  allow  the  genuineness  of  letters  or  other 
similar  documents  as  to  character,  to  be  attested  on  oath 
before  them,  as  to  allow  this  with  respect  to  that  which  is 
not  evidence,  would  be  to  misapply  and  trifle  with  an  oath. 

(6)  It  is  conyenient  to  note  on  the  retain  the  originals,  he  merely  lays  the 
document  a  cross-reference  to  the  part  letters  or  certificates  before  the  court 
of  the  proceedings  where  it  was  given  for  their  inspection,  and  embodies 
in  evidence,  and  if  more  than  one  leaf,  copies  in  his  address,  where  it  is  writ- 
or  sheet,  to  specif  the  number  thus —  ten ;  or,  what  is  more  usual  in  every 
'*A.  Q> — .  A.6.  President;"  or  ca6e,requests  the  president  or  the  judge 
'*B.  ( — sheets.)  Q. — .  A.B.  IVesi-  advocate  to  substitute  copies  verifiMl 
dent."  by  their  signature. 

(7)  When  the  prisoner  wishes  to 
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OF  THE  TBIAL  OF   CIVIL   OFFENCES. 

1050.  Tkeason  and  other  civil  offences,  which,  if  committed 
by  ofiScers  or  soldiers  "  in  England,  would  be  punishable  by 
a  court  of  ordinary  criminal  jurisdiction,  and  not  by  a  court 
martial,"  (1)  are  tried  by  a  general  court  martial,  if  com- 
mitted  by  them,  when  serving  at  Gibraltar ;  (2)  or  in  India^ 
at  a  distance  of  120  miles  from  either  of  the  three  presiden- 
cies, (excepting  Prince  of  Wales'  Island,  Singapore,  or  Ma- 
lacca) ;  (3)  or  in  any  other  of  the  Queen's  dominions  beyond 
seas,  where  there  is  no  competent  court  of  civil  judicature  ;(4) 
or  out  of  the  Queen's  dominions.  (5) 

1051.  Such  general  courts  martial  are  convened  at 
Gibraltar,  and  in  other  places  within  the  Queen's  dominions 
(including  India)  "  by  the  officer  commanding  in  chief ;  "(6) 
and  out  of  the  Queen's  dominions,  "  by  the  general  or  other 
officer  having  power  to  appoint  courts  martial."  (7) 

1052.  The  award  of  punishment  in  India  is  regulated  by 
the  local  code.  (8)  The  articles  conferring  the  jurisdiction^ 
in  other  cases,  prescribe  that  the  offender,  if  found  guilty, 

(1)  This  definition  of  the  civil  retain  the  foreign  law  of  the  former 
offences,  subjected  to  the  cognizance    possessor,  8ee  §  100-105. 

of  general  courts  martial,  was  adopted  (5)  M.A.101.    A.W.146. 

in  the  articles  of  1856.    The  articles  (6)  A.W.14d.     See  %  1260,  1265. 

of  former  years  had  not,  in  express  (7)  A.W.145. 

terms,    included    misdemeanors,    not  (8)  M.A.101.       The  Indian  penal 

being  offences  against  person  or  pro-  code  Tras  originally  drafted   by  Lord 

perty,  nor  other  offences  not  amounting  Maeaulay,  and,   after    more  than    a 

to  felony,  which  nevertheless,  in  certain  quarter  of  a  century's  preparation,  came 

circumstances,    of   necessity,    became  into  force  in  1860,  and  has  since  then. 

cognizable  by  courts  martial.  had  its  omissions  supplied  and  been 

(2)  A.W.143.  otherwise  amended  by  the  legislative 

(3)  M.A.101.  The  134th  article  council.  It  does  not  retain  the  techni- 
merely  refers  to  the  mutiny'  act.  cal  distinctions  of  English  law  as  to  fe- 

(4)  A.W.143.  Officers  and  soldiers  lony  and  misdemeanor,  and  also  differs 
were  not  in  any  case  subjected  to  trial  from  it  in  other  respects.  These  vana- 
by  foreign  law  until  the  year  1832.  tionswill  not  be  again  adverted  to  in 
See  §  75-9,  1 66.  As  to  the  application  this  notice  of  the  criminal  law,  as  officers 
of  English  law  to  non-military  persons  whose  duty  it  is  to  apply  it  in  India 
under  a  proclamation  of  martial  law  have  every  facility  for  obtaining  the 
in  ceded  colonies,  where  the  civil  courts  requisite  information. 
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shall  be  liable,  in  the  case  of  an  offence  which,  if  committed 

in  England,  would  be  capital,  (9)  to  suffer  death  or  such 

other  punishment  as  by  the  sentence  of  such  general  court 

martial  shall  be  awarded;  and  in  the  case  of  any  other 

offence  to  suffer  such  punishment  other  than  death  as  by  the 

sentence  of  such  general  court  martial  shall  be  awarded ; 

^'  no  such  punishment,  nevertheless,  to  be  of  such  a  nature 

"  as  shall  be  contrary  to  the  usages  of  English  law  in  regard 

'^  to  the  punishment  of  offenders."  Ip,  all  cases,  where  a  court  bnt  with  a 

martial  has  convicted  any  officer  or  soldier  of  any  offence  SSS'd^thto 

punisliable  with  death,  the  articles  expressly  provide  that,  ^^'^ 

instead  of  sentencing  the  offender  to  death,  it  may  adjudge 

him  to  be  kept  in  penal  servitude  for  a  term  of  not  less  than 

five  years.  (10) 

1053.  The  reference  to  English  law  in  the  proviso  above  Legal  bearing  of 

the  proriiioii  as 

quoted,  which  was  inserted  in  the  articles  of  1856,  will  be  toEngUahiaw. 
best  understood  by  a  comparison  with  the  articles  of  previous 
years.  The  corresponding  provision  was  worded :  *'  Such 
'^  sentence  nevertheless  to  be  in  conformity  with  the  common 
"  and  statute  law  of  England."  This  was  introduced  into  the 
articles  of  war  only  in  the  year  1830 ;  but  His  Majesty  King 
George  the  Third  had  previously  declared  the  true  meaning 
and  intent  of  the  parallel  article  (1)  to  be,  that  courts  mar- 
tial, exercising  jurisdiction  under  it,  were  bound  to  award 
such  puniahments  only  as  are  known  to  the  laws  of  Eng- 
land, and  that  they  were  bound  also  to  apply  to  each  par- 
ticular offence  the  same  punishment,  both  in  kiTid  and 
degree,  that  is  applied  by  the  common  or  statute  law  of 
England.  (2) 

1054.  To  whatever  extent  the  terms  of  the  existing  pro-  offlcenreqtdied 
vision,  as  to  the  pimishment  of  civil  offences  may  have  been  knowledge  of 
intended  to  modify  the  previous  practice  of  courts  martial,  it 

is  equally  certain  that  every  British  officer,  to  be  prepared 
to  meet  the  duty  which  frequently  awaits  him  on  foreign 
service,  ought  to  have  such  a  general  knowledge  of  the 
criminal  law  of  England  as  may  enable  him  to  make  the 

(9)  The  only  crimes  which,  by  the  (1)  This  article  of  war  (sec.  xxiv. 
enumeration  of  the  Criminal  Statutes  art.  4)  had  been  held  not  to  require 
Consolidation  Acts,  continue  to  be  adherence  to  the  law  of  England. — 
punishable  with  death,  are  treason,  iSftf  the  case  of  GKinner  Suddis,  §  75(8). 
murder,  and  piracy  accompanied  with  (2)  Circular,  Horse  Guards,  12th 
wounding  or  attempt  to  murder.  December,  1807. 

(10)  A.W.143,  145. 
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distinction  between  crimes,  which  the  law  has  established  ^^ 
respect  to  the  punishment  of  offenders,  and,  by  being  in 
some  measure  &miliarized  with  the  subject,  to  have  little 
difficulty  in  seeking  for  authorities  to  guide  him  in  parti- 
cular cases,  or  of  profitably  using  those  which  a  judge  advo- 
cate may  bring  to  his  notice.  For  these  reasons,  it  has 
appeared  advisable  briefly  to  refer  to  the  criminal  law,  and 
particularly  to  the  offences  which  were  specified  in  the 
articles  of  war,  before  the  substitution  of  more  general 
terms.  (3)  Some  offences  against  the  Royal  prerogative  (as 
they  are  commonly  termed)  are  also  noticed,  as  on  the  pro- 
clamation of  martial  law,  the  spirit,  if  not  the  letter,  of  the 
law  of  England  would  still  pervade  the  judgment  of  courts 
martial.  (4) 

lOSS-  It  has  been  shown,  [§589-97]  when  speaking  of 
the  prisoner's  defence,  who  are  capable  of  committing  crime ; 
or  rather,  upon  what  grounds  persons  are  exempt  from  the 
punishment  ordinarily  attending  the  commission  of  certain 
acts.  No  notice  has,  however,  been  taken  of  the  distinction 
between  principals  and  accessories,  as  an  accessory  or  abettor 
to  a  ndlitary  crime  may  always  be  charged  with  a  substan- 
tive offence. 

I0S6.  As  regards  civil  offences,  persons,  in  certain  cases, 
may  be  capable  of  offending  either  as  principals  or  acces- 
sories. 

I  OS  7.  The  law  further  distinguishes  between  a  principal 
in  the  first  degree,  who  is  the  actor,  or  absolute  perpetrator 
of  the  crime,  and  a  principal  in  the  second  degree,  who  is 
present  aiding  and  abetting  the  fact  to  be  done.  This  pre- 
sence need  not  always  be  an  actual  immediate  standing  by, 
within  sight  and  hearing  of  the  fact,  but  there  may  be  also 
a  constructive  presence,  as  when  one  commits  a  robbeiy  or 
murder  and  another  keeps  watch  or  guard  at  some  conve- 
nient distance.  And  this  rule  hath  also  other  exceptions ;  for, 
in  case  of  murder  by  poisoning,  a  man  may  be  a  principal 


(3)  The  hundred  and  second  article 
of  war  of  1S40,  and  previous  years, 
was  worded,  **  any  officer  or  soldier, 
accused  of  treason,  murder,  theft, 
robbery,  rape,  coining  or  clipping  the 
coin  of  the  realm,  or  any  foreign  coin 
current  in  the  place  where  such  officer 
or  soldier  shall  be  serving ;  or  of  any 


other  capital  or  other  felony  punishable 
by  the  known  laws  of  the  land." 

(4)  The  author^s  own  opinion  was 
that  coiirts  martial  ought  to  be  guided 
by  the  law  of  England  to  the  ezdusion 
of  the  law  of  the  place. — See  before, 
!  100-6.  See  also,  as  to  ''Followers 
of  the  army,"  §  71,  99. 
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felon,  by  preparing  and  laying  the  poison,  or  persuading 
another  to  drink  it,  who  is  ignorant  of  its  poisonous  qualities,  of  prindpia  in 
or  giving  it  to  him  for  that  purpose,  and  yet  not  administer 
it  himself,  nor  be  present  when  the  very  deed  of  poisoning  is 
committed.  And  the  same  reasoning  will  hold  with  reg^urd 
to  other  murders,  committed  in  the  absence  of  the  murderer, 
by  means  which  he  had  prepared  beforehand,  and  which 
probably  could  not  fail  of  their  mischievous  effect ;  as  by 
laying  a  trap  or  pit&U  for  another,  whereby  he  is  killed ; 
letting  out  a  wild  beast  with  intent  to  do  mischief^  or  ex- 
citing a  madman  to  commit  murder,  so  that  death  thereupon 
ensues.  In  all  these  cases,  the  party  offending  is  guilty  of 
murder,  as  a  principal  in  the  first  degree.  (5) 

1058.  An  accessory  is  he  who  is  not  the  chief  actor  in  the  ^«e«oiy, 
offence,  nor  present  at  its  performance,  but  is  in  some  way 
concerned  therein,   either  before  or  after  the  fact  com- 
mitted. (6)    In  high  treason  there  are  no  accessories,  but  all 
.are  principals ;  the  same  acts  that  make  a  man  accessory  in 
felony  making  him  a  principal  in  high  treason.     In  murder 
and  other  felonies  there  may  be  accessories,  except  only  in  iii«Bioiiiei,oiiiy 
those  offences  which,  by  judgment  of  law,  are  sudden  and 
impremeditated,  as  manslaughter  and  the  like,  which  cannot 
therefore,  have  any  accessories  before  the  fact.  (7)    So  too  in 
misdemeanors  and  in  all  crimes  under  the  degree  of  felony, 
there  are  no  accessories,  either  before  or  after  the  fact ;  but 
all  persons  concerned  therein,  if  guilty  at  all,  are  punishable  Abettonin 
as  principal  offenders.  (8) 

1059*  ^  accessory  before  the  fact,  is  defined  to  be  one  AAOMBories 
who,  being  absent  at  the  time  of  the  felony  committed,  doth 
yet  procure,  counsel,  or  command  another  to  commit  a  felony* 
Herein,  absence  is  necessary  to  make  him  an  accessory ;  for 
if  such  procurer  be  present,  he  is  guilty  of  the  crime  as  a 
principal.  It  is  also  settled,  that  whoever  procureth  a  felony 
to  be  committed,  though  it  be  by  the  intervention  of  a  third 
person,  is  an  accessory  before  the  fact.  It  is  likewise  a  rule, 
that  he,  who  in  anywise  commands  or  counsels  another  to 
commit  an  unlawful  act,  is  accessory  to  all  that  ensues  upon 
that  unlawful  act,  but  is  not  accessory  to  any  act  distinct 
from  the  other.  (9) 

(6)  4  Bladutone,  Com.  34-85.         (8)  Id.  36.    24  &  25  Viet.  e.  94, 
6   Id.  85.  8.  15. 

d.  36.  (9)  3  Black.  Com.  37. 
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Aooenory  After         io6o.  An    accessoij  after  the  fact,  is  where  a  person 

knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon.  Therefore,  to  make  an  ac- 
cessory after  the  fBLct,  it  is,  in  the  first  place,  requisite  that 
he  knew  of  the  felony  committed,  (and  that  it  was  committed 
by  the  party  in  question).  (1)  In  the  next  place,  he  must 
receive,  relieve,  comfort,  or  assist  him.  And  generally,  any 
assistance  whatever  given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  suffering  punishment,  makes  the  assistor 
an  accessory ;  as,  furnishing  him  with  a  horse  to  escape  his 
pursuers,  money  or  victuals  to  support  him,  a  house  or  other 
shelter  to  conceal  him,  or  open  force  or  violence  to  rescue  or 
protect  him.  So  likewise  to  convey  instruments  to  a  felon 
to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to  let 
him  escape,  makes  a  man  an  accessory  to  the  felony,  (2)  (but 
not  so,  of  merely  suffering  a  felon  to  escape).  (3)  To  relieve 
a  felon  in  (or  bailed  out  of)  prison,  with  clothes  or  other 
necessaries,  is  no  offence,  (nor  is  it  in  the  physician  or  sur- 
geon who  attends  a  felon  sick  or  wounded,  although  he  knew 
him  to  be  a  felon)  (4),  the  crime  imputable  to  this  species 
of  accessory  being  the  hindrance  of  public  justice,  by  assist-- 
ing  the  felon  to  escape  the  vengeance  of  the  law.  (5)  The 
felony  must  be  complete  at  the  time  of  the  assistance  given  ; 

NsuMticjations  ^^  it  makes  not  the  assistant  an  accessory.     But,  so  strict 

^^<ybaidB        jg  ^j^^  ^^^  where  a  felony  is  actually  complete,  the  nearest 

relations  are  not  suffered  to  aid  or  receive  one  another. 
Even  if  the  parent  assists  his  child,  or  the  child  the  parent ; 
if  the  brother  receives  the  brother,  the  master  his  servant, 
or  the  servant  his  master,  or,  even  if  the  husband  receives 
his  wife,  who  have  any  of  them  committed  a  felony,  the  re- 

exoeptthAta       ccivcrs  bccomo  accessories  after  the  fact.  (5)    But  a  married 

wife  in#y  conceal  ^ 

herhtuband.       womau  caunot  bccome  an  accessory  for  the  receipt  and  con- 
cealment of  her  husband ;  for  she  is  presumed  to  act  under 
his  coercion,  and,  therefore,  she  is  not  bound,  neither  ought 
she,  to  discover  her  lord.  (6) 
Btatutoiy  proTi-        1061.  Although  receivers  of  stolen  goods,  not  being  within 
reodTm.^'^^'    the  above  definition,  were  not,  at  common  law,  accessories  to 


(1)  2  Hawk.  c.  29,  s.  32.  (4)  1  Hale,  332. 

4  Black.  Com.  38-9.  (5)  4  Black.  Com.  38. 

Hale,  619.  (6)  Id.  39. 
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the  theft,  (7)  nor,  generally,  triable  until  the  person  guilty 
of  the  principal  offence  had  been  convicted ;  the  statute  law, 
[§  1201-3]  has  made  them  accessories  after  the  fact,  where 
the  original  offence  was  a  felony,  and,  whether  the  original  analogous  to 
offence  was  a  felony  or  misdemeanor,  in  all  circumstances  Bor^es. 
liable  to  be  tried  for  a  substantive  offence,  equally  with  ac- 
cessories. 

1062.  Lesral  subtilties  formerly  interfered  to  prevent  the  AccrasoBnes 

°  T  ■•        ft^ore  the  fact 

trial  of  accessories  in  a  great  number  of  cases,  but  now  the 
act  to  consolidate  and  amend  the  statute  law  relating  to 
accessories  to,  and  abettors  of,  indictable  offences,  (24  &  25 
Vict.  c.  94) enacts  "as  to  accessories  before  the  fact  (sec,  1): 
Whosoever  shall  become  an  accessory  before  the  fact  to  any  maybe^kiiedaixd 

•'  1-1        paniahedaa 

felony,  whether  the  same  be  a  felony  at  common  law  or  by  prindpato ; 

virtue  of  any  act  passed  or  to  be  passed,  may  be  indicted, 

tried,  convicted,  and  punished  in  all  respects  as  if  he  were  a 

principal  felon." (8)  {Sec.  2,)  " 'VMiosoever  shall  counsel,  pro-  !?i*°^^„^ 

cure,  or  command  any  other  person  to  commit  any  felony,  stantiTefeiona. 

whether  the  same  be  a  felony  at  common  law  or  by  virtue  of 

any  act  passed  or  to  be  passed,  shall  be  guilty  of  felony,  and 

may  be  indicted  and  convicted  either  as  an  accessory  before 

the  fact  to  the  principal  felony,  together  with  the  principal 

felon,  or  after  the  conviction  of  the  principal  felon,  or  may 

be  indicted  and  convicted  of  a  substantive  felony  whether 

the  principal  felon  shall  or  shall  not  have  been  previously 

convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and 

may  thereupon  be   punished  in  the  same   manner  as  any 

accessory  before  the  fact  to  the  same  felony,  if  convicted  as 

an  accessory,  may  be  punished." 

1063.  "As  to  accessories  after  the  fact  (sec,  3):   Who-  Acoeasorics after 

tbe  fact  xnaj  bo 

soever  shall  become  an  accessory  after  the  fact  to  any  felony,  indicted  aa  such, 

_  or  for  a  sabstan- 

whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  tiTo  felony. 
any  act  passed  or  to  be  passed,  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of 
the  principal  felon,  or  may  be  indicted   and   convicted  of 

(7)  Because,  it  was  said,  they  re-  to  an  accessory  before  the  fact  being 
ceiyed  the  ffoods  only,  and  not  the  convicted,  that  his  principal  had  been 
/<^. — i  BL  Com.  88.  acquitted,  the  statute  having  made  the 

(8)  This  clause  is  taken  firom  the    offence  of  an  accessory  before  the  fact 
11  &  12  Vict.  c.  86,  s.  1,  upon  which    a  substantive  felpny. 

it  was  held  that  it  was  no  objection 
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a  substantive  felony  whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice,  and  may  thereupon  be  punished 
in  like  manner  as  any  accessory  after  the  £Eu;t  to  the  same 
felony,  if  convicted  as  an  accessory,  may  be  punished." 
(Sec.  4.)  **  Every  accessory  after  the  fact  to  any  felony 
(except  where  it  is  otherwise  specially  enacted),  (9)  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any  act 
passed  or  to  be  passed,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour."  (I) 

1064.  As  to  accessories  generally,  (sec,  6)  :  '^  Any  number 
of  accessories  at  different  times  to  any  felony,  and  any  num-* 
ber  of  receivers  at  different  times  of  property  stolen  at  one 
time,  may  be  charged  with  substantive  felonies  in  the  same 
indictment,  and  may  be  tried  together,  notwithstanding  the 
principal  felon  shall  not  be  included  in  the  same  indictment, 
or  shall  not  be  in  custody  or  amenable  to  justice." 

1065.  As  to  abettors  in  misdemeanors,  (sec.  8):  '^Whoso- 
ever shall  aid,  abet,  counsel,  or  procure  the  commission  of 
any  misdemeanor,  whether  the  same  be  a  misdemeanor  at 
common  law  or  by  virtue*  of  any  act  passed  or  to  be  passed, 
shall  be  liable  to  be  tried,  indicted,  and  punished  as  a  prin- 
cipal offender." 

1066.  The  more  important  offences  will  now  be  referred 
to :  in  the  first  place,  treason,  [§  1067]  and  felony  in  general ; 
[§  1073]  then  offences  of  a  public  nature  or  injurious  to  the 
Queen's  prerogative ;  [§  1075]  to  which  is  added  a  brief 
notice  [§1105]  of  offences  against  the  quarantine  laws ;  and 
afterwards  other  offences  against  person  [§1106]  and  pro- 
perty. [§1157] 

1067.  Tbeason  is  defined  to  be  an  offence  against  the 
security  of  the  Queen  and  her  dominions.  From  the  nature 
and  definition  of  this  crime,  opportunity  was  afforded  to 
create  many  constructive  treasons,  that  is,  to  raise,  by  forced 
and  arbitrary  constructions,  to  the  crime  and  punishment  of 
treason,  offences  which  never  were  suspected  to  be  such,  until 
the  statute  of  the  25th  Edward  III.  (st.  5,  c.  2)  declared  the 


(9)  Ab  to  accessories  after  the  fact        (1)  As  to  pnnishment  of  xeoeiyen  of 
in  mttider,  see  {  1122(8).  stolen  goods,  see  {  222, 1201-3. 
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offences  which,  for  the  future,  should  be  held  to  be  trea-  oomuBBingthfl 
son: — ^First. — When  a  man  doth  compass  or  vmagi/ne  the  Eing,Qaeea,or 
death  of  our  lord  the  Kvng^  or  our  lady  his  Queen^  or  their  beir. 
eldest  son  and  heir. 

1068.  Secondly. — If  a  man  do  violate  the  King's  compa^  SSS^^mS. 
nionj  or  the  Ki/nff's  eldest  daughter  unmarried^  or  the  wife 

of  the  King's  eldest  son  amd  heir. 

1069.  Thirdly. — If  a  mam  do  levy  war  against  our  lord  Levyingwar 
the  Ki/ng  i/n  his  reaJ/m.    Though  a  conspiracy  to  levy  war  inbianaiiiir^ 
will  be  evidence  of  an  overt  act  for  compassing  the  King^s 

death,  yet  if  the  charge  be  for  levying  war  only,  it  must  be 
proved  that  war  was  actually  levied,  to  bring  the  prisoner 
under  this  clause  of  the  statute.  (1)  If  war  be  levied,  aU 
the  conspirators,  though  not  in  arms,  are  traitors.  Where 
great  numbers,  by  force,  endeavour  to  remove  certain  persons 
from  the  King ;  or  to  deliver  men  out  of  prison,  or,  by  in- 
timidation and  violence,  to  force  the  repesll  oi  a  law,  or  to' 
reform  religion ;  these  acts  will  be  high  treason :  so  also,  to 
pull  down  aU  brothels,  aU  enclosures,  and  the  like;  the 
xmiversality  of  the  design  making  it  a  rebellion  against  the 
state,  an  usurpation  of  the  powers  of  government,  and  an 
insolent  invasion  of  the  King's  authority.  But  where  a 
number  of  persons  rise  to  remove  a  grievance  to  their  private 
interests,  as  to  pull  down  a  particular  house,  to  lay  open  a 
particular  enclosure,  they  are  only  considered  as  rioters.  (2) 
Some  offences,  amounting  to  treason,  are  in  the  present  day 
preferably  dealt  with  imder  the  treason-felony  act,  the  maxi- 
mum punishment  under  which  is  penal  servitude  for  life.  (3) 

1070.  Fourthly. — If  a  man  he  adherent  to  the  Kim^s  Being  adherent 
enemies  vn  his  reaJ/rn^  giving  to  thefm  aid  and  comf(yrt  in  t\M¥^%      ^ 
the  realm  or  elsewhere.    This  must  likewise  be  proved  by 

some  overt  act,  as  by  giving  them  intelligence  or  advice ; 
by  sending  them  money  or  provisions,  although  intercepted; 
by  selling  them  arms;  by  treacherously  surrendering  a 
fortress,  and  the  like.  By  enemies,  as  here  expressed,  must 
be  understood  either  the  subjects  of  foreign  powers  with 
whom  we  are  at  open  war;  pirates,  who  may  invade  our 
coast,  without  any  open  hostilities  between  their  nation  and 
our  own,  and  without  any  commission  from  any  power  or 

(1)  1  HawkinB,  65.  (2)  4  Blackstone,  Com.  81.       (3)  See  §  1076. 
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state  at  enmity  with  the  crown  of  Great  Britain ;  and  ojxt 
own  fellow-subjects,  when  in  actual  rebellion.  (4) 

107 1.  By  the  54  Geo.  3,  c.  146,  s.  1,  the  punishment  of  a 
man  convicted  of  high  treason  was  to  be  drawn  on  a  hurdle 
to  the  place  of  execution,  and  be  there  hanged  by  the  neck 
until  dead,  and  that  afterwards  the  head  shall  be  severed 
from  the  body,  and  the  body  divided  into  four  quarters  and 
disposed  of  as  His  Majesty  or  his  successors  shall  think  fit ; 
and  {sec.  2)  the  Queen  may,  by  warrant  under  the  sign 
manual,  direct  that  the  offender  be  taken,  instead  of  drawn, 
to  the  place  of  execution,  and  may  substitute  beheading 
whilst  alive,  instead  of  hanging.  The  33  &  34  Vict.  c.  23, 
s.  32  repeals  so  much  of  former  acts  as  required  the  judg- 
ment against  persons  adjudged  guilty  of  high  treason  to 
include  the  drawing  on  a  hurdle  to  the  place  of  execution, 
and,  after  execution,  the  severing  of  the  head  from  the  body, 
and  the  dividing  of  the  body  into  four  quarters. 

1072.  MisPBisiON  OF  TREASON  cousists  in  the  bare  know- 
ledge and  concealment  of  treason,  without  any  degree  of 
consent  thereto  ;  for  any  assent  makes  the  party  a  principal 
traitor.  This  concealment  becomes  criminal,  if  the  party 
apprised  of  the  treason  do  not,  as  soon  as  conveniently  may 
be,  reveal  it  to  some  judge  of  assize,  or  justice  of  the  peace. 
But  if  there  be  any  probable  circumstances  of  assent,  as  if 
one  go  to  a  meeting,  knowing  beforehand  that  a  treasonable 
conspiracy  is  intended,  or  being  in  such  company  once  by 
accident,  and  having  heard  such  treasonable  conspiracy,  meet 
the  same  company  again,  and  hear  more  of  it,  but  conceal 
it ;  this  is  an  implied  assent  in  law,  and  makes  the  concealer 
guilty  of  high  treason.  (5)  The  punishment  of  misprision  of 
treason  is,  loss  of  the  profits  of  lands  during  life,  forfeiture 
of  goods,  and  imprisonment  during  life.  (6) 

1073.  "Fblont"  is  defined  by  Sir  William  Blackstone  as 
"an  offence  which  occasions  a  total  forfeiture (7)  of  either 
lands  or  goods,  or  both,  at  common  law ;  and  to  which  capital 
or  other  punishment  may  be  superadded,  according  to  the 


(4)  4  Blackstone,  Com.  88.    Other  (5)  4  Blackstone,  Com.  120. 

offences  declared    by  the  statute   of  (6i  Id.  121. 

Edward  III.  (§  1067)  are  no  longer  (7)  Forfeiture  for  treason,  felony, 

punishable  capitally,  and,  by  the  course  ana  felo  de  se,  was  abolished  in  1871, 

of  recent  legislation,  have  been  reduced  by  the  33  &  34  Vict,  c  23. 
to  felonies. 
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degree  of  guilt.'^     The  term  "  misdemeanor,'^  in  its  legal  Miademttnor,  as 

acceptation,  is  confined  to  such  mdictable  offences  as  do  not  Ruishedfzom 
amount  to  treason  or  felony.  (8) 

1074.  Soldiers  who  are  convicted  of  felony  in  the  United  KOitaryfar- 
Kingdom,  or  elsewhere,  of  an  offence  amountmg  to  felony,  sequent  on 
thereupon  forfeit  all  advantage  as  to  good  conduct  pay,  and  of  leiony. 
pension  on  disch£u:ge,  which  might  otherwise  have  accrued 

from  the  length  of  their /a?^ier  service.  (9) 

1075.  The  offences  of  a  public  nature,  or  injurious  to  the  ^^to^to^he 
Queen's  prerogative,  which  it  may  be  advisable  to  notice.  Queen's  pwroga- 
are : — Fdonioua  compassing  to  levy  war ;  [§  1076]  Offences 

relatvng  to  the  com ;  [§  1077]  The  offence  of  servmg  a  foreign 
prince  or  staie ;  [§  1086]  The  embezzling  the  Qaeev^s  stores 
of  war ;  [§  1087]  Desertion  from  the  Queen's  armies  va  tim>e 
of  ^(;ar ;  [§1088]  Seduci/ng  soldiers  or  sailors  from  their 
d/aty  and  allegiance  ;  [§  1089]  Administering  unlawful 
oaXhs ;  [§  1090]  Illegal  training  and  drilUng ;  [§  1092]  Un- 
la/wful  assemblies  ;  [§  1093]  and  Breakmg  quarantine, 
[§1105] 

1076.  Felonious  compassing  to  levy  war.    The  11  &  12  FeionionBoom- 
Vict.  c.  12,  generally  known  as  the  Treason-Felony  act,  war, 
without  in  any  way  abrogating  the  ancient  law  upon  treason, 

has  provided  a  more  lenient  way  of  dealing  with  cases  of 
constructive  treason.  [§  1069]  It  enacts  {sec.  3)  that  ^<  If 
any  person  whatsoever  after  the  passing  of  this  act  shall, 
within  the  United  Kingdom  or  without,  compass,  imagine, 
invent,  devise,  or  intend  to  deprive  or  depose  our  most 
gracious  lady  the  Queen,  her  heirs  or  successors,  from  the 
style,  honour,  or  royal  name  of  the  imperial  crown  of  the 
United  Kingdom,  or  of  any  other  of  Her  Majesty's  dominions 
and  countries,  or  to  levy  war  against  Her  Majesty,  her  heirs 
or  successors,  within  any  part  of  the  United  Kingdom,  in 
order  by  force  or  constraint  to  compel  her  or  them  to  change 
her  or  their  measures  or  councils,  or  in  order  to  put  any  force 
or  constraint  upon,  or  in  order  to  intimidate  or  overawe  both 

(8)  Blackstone,  Com.  95.  learned  gentleman  who  prepared  the 

(9)  A.W.168.  The  definition  above  biUa  for  the  consolidation  of  the  cri- 
giyen  (§  1073)  is  not  calcidated  to  be  minal  law,  "  nothing  can  be  more 
piadicaJly  nsefiil  to  officers  in  making  unsatisfactory  than  the  distinctions 
up  the  record  of  serTice  of  soldiers  between  felony  and  misdemeanor  in 
who  have  been  conyicted  of  ciTil  the  present  day." — Greavet^  Criminal 
offences;    bat,  as   regretted  by  the  Xow ^«to,  1861,  p.  zItI. 
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houses  or  either  house  of  parliament,  or  to  move  or  stir  any 
foreigner  or  stranger  with  force  to  invade  the  United  King- 
dom,  or  any  other  Her  Majesty's  dominions  or  countries 
under  the  obeisance  of  Her  Majesty,  her  heirs  or  successors, 
and  such  compassings,  imaginations,  inventions,  devices  or 
intentions,  or  any  of  them,  shall  express,  utter,  or  declare  by 
publishing  any  printing  or  writing,  [or  by  open  and  advised 
speaking,  (1)]  or  by  any  overt  act  or  deed,  (2)  every  person 
so  offending  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shaU  be  liable  "  (20  &  21  Vict.  c.  3,  s.  2  and  27  &  28 
Vict.  c.  47,  s.  2)  to  penal  servitude  for  life,  or  for  not  less 
than  five  years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour.  It  also  enacts  (jsec.  7)  that  if 
the  facts  or  matters  proved  on  the  trial  of  any  person  amount 
to  treason,  such  person  shall  not  be  entitled  to  be  acquitted 
of  such  felony,  and  if  tried  for  felony  shall  not  be  afterwards 
prosecuted  for  treason  upon  the  same  facts. 

1077.  -^8  to  offences  relating  to  the  coin,  it  will  be  enough 
to  refer  to  the  more  common  offences  dealt  with  under  the 
24  &  25  Vict.  c.  99,  consolidating  and  amending  the  statute 
law  against  offences  relating  to  the  coin.  By  sec.  2,  whoso- 
ever coimterfeits  the  gold  or  silver  coin ;  (3)  or,  sec.  3,  colours 
counterfeit  coin  or  any  pieces  of  metal  with  intent  to  make 
them  pass  for  gold  or  silver  coin  ;  or  colours  or  alters  genuine 
coin  with  intent  to  make  it  pass  for  a  higher  coin,  shall  be 
guilty  of  felony  and  liable  to  penal  servitude  for  life  or  not 
less  than  [Jive']  years,  or  to  imprisonment  for  two  years  with 
or  without  hard  labour  and  with  or  without  solitary  confine- 
ment. 

1078.  By  sec.  4,  persons  impairing,  diminishing  or  lighten- 
ing the  gold  or  silver  coin  with  intent  that  it  may  pass  cur- 

(1)  iSSet;.  4,  limited  prosecutions  where  indudes  "any  gold  or  silver  coin 
the  compassing  is  declared  "  by  open  coined  in  any  of  Her  Majesty^s  mints, 
and  advised  speaking  only,"  to  "wittiin  or  lawfully  current,  by  virtue  of  any 
two  years  next  after  the  passing  of  the  ^proclamation  or  otherwise,  in  any  part 
act."  of  Her  Mf^esty^s  dominions,  whether 

(2)  See,  6  provides  that  in  any  within  the  United  Kingdom  or  others 
indictment  for  felony  under  this  act^  wise."  The  expression  "the  Queen*s 
it  shall  be  lawful  to  charge  any  num-  oopper  coin  "  in  like  manner  includes 
ber  of  the  matters,  acts,  or  deeds,  by  any  copper  coin  and  any  coin  of 
which  such  compassings,  &c,  shall  bronze  or  mixed  metal.  The  words  in 
have  been  expressed,  uttered,  or  de-  italic  were  inserted  on  the  passing  of 
dared.  the  present  act  in  1 S61 ,  and  indude  all 

(3)  Under  the  interpretation  clauses  foreign  and  other  coins  legally  current 
of    this   act,    the   expression    "  the  in  the  colonies. 

Queen's  current  gold  or  silver  coin" 
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rent,  are  guilty  of  felony,  and  liable  to  penal  servitude  not  uati&xiet, 
exceeding  fourteen  or  less  than  [Jive]  years,  and  to  imprison-  ^^' 
ment,  as  above,  §  1077.  Pnniahment. 

1079.  ^7  ^^-  ^'  ^^  Whosoever  shall  tender,  utter,  or  put  utteriogoonn. 
off  any  false  or  counterfeit  coin  resembling  or  apparently  ■UTerooLi/' 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false  or  counter- 
feit," shall  be  guilty  of  a  misdemeanor,  and  liable  to  be  im-  miademMnor. 
prisoned  for  one  year,  as  above,  §1077. 

io8o.  By  sec.  12,  persons  convicted  of  a  second  offence  of  Aeeoondoflenoe, 
littering,  &c.,  after  a  previous  conviction  for  the  same,  or 
after  a  conviction  of  felony  relating  to  the  coin,  are  guilty  of  f^ony. 
felony  and  liable  to  penal  servitude  for  life,  or  not  less  than 
three,  now  five   years,  or  imprisonment  for   two  years,  as 
above,  §  1077. 

1 08 1.  By  sec.  13,  persons  uttering  foreign  coins,  or  medals,  uttering  foreign 
as  current  coin,  ''being  of  less  value  than''  such  current  coin,  to  defraud.'^ 
are  guilty  of  misdemeanor,  and  liable  to  imprisonment  not 
exceeding  one  year,  as  above,  §  1077. 

1082.  By  sec,  14,  counterfeiting  the  copper  coin  is  a  felony  coimterfeiting 
punishable  by  not  more  than  seven  years'  penal  servitude  or  ^^|^^ 
two  years'  imprisonment  as  above,  §  1077. 

1083.  By  sec.  1 5,  uttering  base  copper  coin  is  a  misdemeanor  uttering  tme 
punishable  by  not  more  than  one  year's  imprisonment,  as  above,  r^ad^eanor. 
§1077. 

1084.  Bj  sec.  16,  defacing  the  current  coin,  gold,  silver,  or  stomping  names 
copper,  by  stamping  names  or  words  thereon,  is  a  misde-  ""JJ^amneanor 
meanor,  punishable  by  imprisonment  not  exceeding  one  year  paniBhia)ie  by 
with  or  without  hard  labour,  but  the  act  is  in  this  case  silent  notsou^rT ' 
as  to  solitary  confinement. 

1085.  Sec.  29  enacts  that  it  is  not  necessary  to  produce  a  whatahaubo 

.  r  /sr»  i»    .V  •    A.   A.  •  Bufflclent  pioof 

moneyer  or  other  omcer  of  the  mmt  to  prove  a  com  coun-  of  the  coin  being 

terfeit,  but  that  it  may  be  proved  by  any  other  credible  ^^ 

witness;  and  sec.  1  declares  that  any  current  coin  which  Bnies  of  inter- 

shall  be  gilt,  silvered,  coloured,  washed,  or  cased  over,  or  in  *^     "' 

any  manner  altered  so  as  to  resemble  a  higher  denomination, 

«hall  be  deemed  to  be  '^  counterfeit  coin ; "  and  farther,  that  "oonnterfeit,*' 

having  in  possession  shall  extend  to  '<  knowing  and  wilfully  " 

having  it  in  the  custody  or  possession  of  any  other  person,  »  pgaeadon." 

and  to  the  having  it  in  any  place ;  whether  for  the  benefit  of 

the  offender  or  that  of  any  other  person. 

F  F 
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io86«  Sertdng  a  foreign  prince  or  state.    Entering  into 
the  service  of  any  foreign  state  without  the  Queen's  consent^ 
or  contracting  with  it  any  engagement  which  subjects  the 
party  to  an  influence  or  control,  inconsistent  with  the  alle- 
giance due  to  the  sovereign,  is  at  common  hiw  a  high  mis- 
demeanor and  punishable  accordingly.  (4)    Disobedience  to 
the  Queen's  letter  to  a  subject,  conmianding  him  to  return 
from  beyond  the  seas ;  or  to  the  Queen's  writ  of  ne  exeat 
regno,  commanding  a  subject  to  stay  at  home,  is  a  high 
misprision  and  contempt.     And  it  is  considered  so  high  an 
ofiience  to  prefer  the  interest  of  a  foreign  state  to  that  of  our 
own,  that  any  act  is  criminal  which  may  but  incline  a  man  to 
do  so  ;  as  to  receive  a  pension  from  a  foreign  prince  without 
the  leave  of  the  Queen.  (5)    And  with  respect  to  serving  or 
procuring  others  to  serve  foreign  states,  the  ''  Foreign  En- 
listment Act,  1870,"  repeals  the  59  Creo.  3,  c.  69,  and  {sec,  4)* 
enacts  that  '^  If  any  person  without  license  of  Her  Majesty, 
being  a  British  subject,  within  or  without  Her  Majesty's 
dominions,  accepts,  or  agrees  to  accept,  any  commission  or 
engagement  in  the  military  or  naval  service  of  any  foreign 
state  at  war  with  any  foreign  state  at  peace  with  Her 
Majesty,  or  whether  a  British  subject  or  not  within  Her 
Majesty's  dominions,  induces  any  other  person  to  accept,  or 
agree  to  accept"  such  commission  or  engagement — ^he  shall 
be  punishable  by  imprisonment  with  or  without  hard  labour, 
or  fine,  or  both  punishments.     The  same  penalty  is  enacted 
{sec.  5)  for  a  British  subject  leaving  the  Queen's  dominions 
with  intent  to  serve  a  foreign  state,  as  above ;  or  any  person 
inducing  another  to  do  so. 

1087.  Embezzlvng  the  QueerCs  stores  of  war.    Persons,, 
subject  to  the  mutiny  act,  can  be  punished  for  embezzlement 
by  sentence  of  a  court  martial  only  under  the  powers  of  the 
mutiny  act,  [§  205]  though  the  trial  be  held  abroad,  where 
there  may  be  no  form  of  civil  judicature  in  force.  (6) 


in  th< 


(4)  Blackfltone,  Com.  122. 

1  Hawkins,  91. — ^It  is  declared 
le  regulations  respecting  foreign 
orders,  *'  No  subject  of  Her  Majesty 
shall  accept  a  foreign  order  from  the 
Boyereign  of  any  foreign  coanbty,  or 
wear  the  insignia  thereof,  without 
having  preTiously  obtained  Her  Ma- 
jesty's permission  to  that  effect,  signi- 
fied by  a  warrant  nnder  her  royal 
■ign  manual."    Q.B.  App.  No.  2. 


(6)  Letter   of  the   commander  ia* 
chief,   12th    December,    1807. 

The  "Naval  Stores  Act,  1867"  and 
the  "  War  Department  Stores  Act,"  re- 
pealing former  acts,  make  provision  as 
to  marking  of  government  stores,  and 
the  obliteration  of  marks,  and  receiving^ 
marked  stores,  incorporating  in  these 
acts  the  provisions  of  the  act  24  &  26 
Vict  c  96,  as  to  larceny,  &c    [§11 58} 
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1088.  Desertion  from  the  Qv,een^8  armies  in  time  of  war.  DeMrtioii* 
The  provisioiiB  of  the  mutiny  act  make  it  umiecessary  to 
notice  in  this  place  desertion  as  a  felbny  injurious  to  the 
prerogative.     It  may  however  be  remarked,  that  soldiers 
deserting  from  the  King's  armies  were  punishable  as  felons 

by  the  18  Henry  6,  c  19,  and  subsequent  acts. 

1089.  Seducing  soldiers  or  sailors  from  their  dnity  and  ^^^°' 
allegiance.    The  37  G-eo.  3,  c.  70,  a  similar  act  having  been  BAU<n> 
passed  in  the  parliament  of  Ireland  of  the  same  date,  both 

made  perpetual  by  the  57  Geo.  3,  c.  7,  enacts,  that  any 
person  who  shall  maliciously  and  advisedly  endeavour  to  felony. 
seduce  any  person  serving  in  His  Majesty's  service,  by  sea 
or  land,  from  his  duty  and  allegiance ;  or  to  incite  any  per- 
son to  commit  any  act  of  mutiny  or  mutinous  practice,  shall 
be  guilty  of  felony,  (7  WiU.  4  &  1  Vid.  c.  91,  s.  1,  and  20 
&  21  Vict.  c.  3,  and  27  &  28  Vict.  c.  47,  s.  2)  liable  to  penal 
servitude  for  life  or  not  less  than  \^five']  years,  or  imprison- 
ment for  not  more  than  three  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

1090.  Administering  unlawful  oaths.  The  37  Geo.  3,  Adminktering 
c.  123  enacts,  that  whoever  shall  administer,  or  cause  to  be 
administered,  or  shall  be  present  at,  and  consenting  to  the 
administering  of,  or  shall  take  any  oath  or  engagement 
intended  to  bind  any  person  in  any  mutinous  or  seditious 
purpose,  or  to  belong  to  any  seditious  society  or  confederacy, 

or  to  obey  any  committee  or  any  person  not  having  legal 

authority  for  that  purpose,  or  not  to  give  evidence  against 

any  confederate  or  other  person,  or  not  to  discover  any 

unlawful  combinations,  or  any  illegal  act,  or  any  illegal 

oath  or  engagement,  shall  be  guilty  of  felony,  and  liable 

(20  &  21  Vict.  c.  3)  to  penal  servitude  for  seven  years,  or 

not  less  than  three  (now  ^i;e)  years.    Compulsion  shall  be  no  oompnision, 

excuse,  unless  the  person,  within  four  days  after  he  has  had 

opportunity,  disclose  the  whole  of  the  case  to  a  justice  of  wheneicnae. 

the  peace ;  or,  if  a  seaman  or  soldier,  to  his  commanding 

officer. 

1091.  By  the  52  Geo.  3,  c.  104  (to  render  the  foregoing  oatiu  to  commit 
statute  more  effectual)  it  is  enacted  that  every  person  who         ^^      °^' 
shall  in  any  manner  or  form,  administer  or  cause  to  be  admin- 
istered, or  be  aiding  or  assisting  at  the  administering  of  any 

oath  or  engagement,  purporting  or  intending  to  bind  any 
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person  taking  the  same  to  commit  any  treason  or  murder, 
or  any  felony  punishable  by  law  with  death,  shall,  on  con- 
viction, be  adjudged  guilty  of  felony,  and  (7  WUl.  4  &  1  Vict. 
0.  91,  &c.)  be  liable  (7)  to  penal  servitude  for  seven  years, 
and  not  less  than  l^five]  years,  or  to  be  imprisoned  for  not 
more  than  three  years ;  and  every  person  taki/ng  such  oath, 
not  being  compelled  thereto,  shall  be  kept  in  penal  servitude 
for  life,  or  for  such  term  of  years  as  the  court  before  which 
the  offender  be  tried,  shall  adjudge.  (7) 

1092.  'Illegal  training  and  drilling.  The  60  Creo.  3  & 
1  Creo.  4.  c.  1  {sec.  1)  prohibits  all  meetings  and  assemblies, 
for  the  purpose  of  military  training,  without  authority  from 
His  Majesty,  or  the  lieutenant^  or  two  justices  of  the  peace : 
and  every  person  present  at  such  meeting,  for  the  purpose  of 
training  or  drilling  others,  shall  on  conviction  be  liable  (20 
&  21  Vict.  c.  3)  to  penal  servitude  for  seven,  or  not  less  than 
three  (now  Jive)  years,  or  imprisonment  for  two  years.  Per- 
sons attending  for  the  purpose  of  being  trained,  or  who 
shall  be  trained  or  drilled  to  the  use  of  arms,  or  to  the  prac- 
tice of  military  exercise,  movements,  or  evolutions,  being 
legally  convicted,  shall  be  liable  to  fine  and  imprisonment 
not  exceeding  two  years. 

1093.  Urdatvful  aaaemblies  and  riots.  It  may  be  desiraBle 
to  give  the  legal  definition  of  these  terms,  (7)  and  to  pre£Eu:e 
a  brief  statement  of  the  law  on  these  points,  by  the  opinions 
of  able  lawyers,  who  at  different  periods  have  clearly  ex- 
pressed themselves  as  to  the  power  and  duty  of  military 
men  and  private  persons,  to  interfere  for  the  suppression  of 
riots  and  riotous  assemblies. 

1094.  An  unlawful  assembly  is  when  three  or  more  do 
assemble  themselves  together  (though  they  afterwards  depart 
of  their  own  accord,  without  doing  anything),  with  an  intevU 
mutually  to  assist  one  another  against  any  who  shall  oppose 
them,  in  the  execution  of  some  enterprise  of  a  private  nature, 
with  force  of  violence,  against  the  peace,  or  to  the  manifest 
terror  of  the  people,  whether  the  act  intended  were  of  itself 
lawful  or  unhtwful :  to  constitute  a  riot,  there  miist  be,  not 
only  the  unlawful  assembly  of  three  or  more,  but  some  act 
of  violence,  or  at  least  such  an  apparent  tendency  thereto  as 


(7)  A  rout  ia  where  three  or  more,    make  some  advances  towards  the  exe- 
oonstitatiDg  an  unlawful  assembly,  do    cution  of  the  intended  enterprise. 
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may  he  naturally  apt  to  strike  terror  into  the  people,  as  the 
show  of  arms,  threatening  speeches,  or  turbulent  gestures.  (9) 

1095.  But  a  riot  is  not  less  a  riot,  nor  an  illegal  meeting  niegui  meetiiigB 
less  an  illegal  meeting,  because  the  proclamation  required  by  TOMMtaJedby**^* 
the  riot  act  has  not  been  read ; — ^the  eflFect  of  that  proclama-  ^^^^'^ 
tion  being  to  make  the  parties  guilty  of  a  felony  if  they 

do  not  disperse  within  the  hour.  If  it  be  not  read,  or  in 
cases  where  provisions  of  the  statute  are  not  applicable,  the 
conmion  law  offence  remains,  and  it  is  a  misdeameanor.  (10) 

1096.  The  following  opinion  was  given  by  the  first  Lord  opinion  of  Lord 
Ellen  borough,  in  1801,  being  then  attorney  general,  and      ^     °* 
was  inserted  in  the  Queen's  Begulations  (1)  until  the  revision 

in  1873:— 

"  In  case  of  sudden  riot  or  disturbance  "  (the  latter  word 
being  assumed  to  import  a  breach  of  the  peace  by  an  assem- 
bled multitude,)  "  any  of  His  Majesty's  subjects,  without  the 
presence  of  a  peace  officer  of  any  description,  Tnay  arm  themr- 
selves  and  of  course  may  use  ordinary  means  of  force^  to 
suppress  such  riot  and  disturbance.    This  was  laid  down  in 
my  Lord  Chief  Justice  Popham's  reports,  121,  and  Keeling, 
79,  as  having  been  resolved  by  all  the  judges,  in  the  39th  of 
Queen*  Elizabeth,  to  be  good  law,  and  has  certainly  been 
recognized  by  Hawkins  and  other  writers  on  the  crown  law, 
and  by  various  judges  at  different  periods  since.     And  what 
His  Majesty's  subjects  Tnay  do,  they  also  ought  to  do  for  the 
suppression  of  public  tumult,  when  an  exigency  requires  that 
such  means  be  resorted  to.  Whatever  any  other  doss  of  His 
Majesty's  subjects  may  allowably  do  in  this  particular,  the  nntyof  Midien 
m/Uitary  may  unquestionably  do  also.     By  the  conmion  aadtoSXioiu 
law,  every  description  of  peace  officer  may,  and  ought  to  do,  "^"^ 
not  only  all  that  in  him  lies  towards  the  suppression  of  riots, 
but  may,  and  ought  to  command  aU  other  persons  to  assist 
therein.    However  it  is  by  alL  means  advisable  to  procure  a 
justice  of  the  peace  to  attend,  and  for  the  Ttdlitary  to  axst 
under  his  immediate  orders^  when  such  attendance  and  the 
sanction  of  such  orders  can  be  obtained,  as  it  not  only  pre- 
vents any  disposition  to  unnecessary  violence  on  the  part  of 
those  who  act  in  repelling  the  tumult,  but  it  induces  also, 
from  the  known  authority  of  such  magistrates,  a  more  ready 
submission  on  the  part  of  the  rioters,  to  the  measures  used 

(0>  1  Hawkins,  296.  (10)  See  |  1104.  (1)  Q.B.  (1868)  912. 
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for  that  purpose ;  but  still,  in  cases  of  great  and  sudden 
emergency,  the  Triilitary,  as  well  as  all  other  mdividtuds^ 
may  act  without  their  presence,  or  without  any  other  peace 
officer  whatever." 

1097.  ^^  \^02  Sir  James  Mansfield,  chief  justice  of  the 
common  pleas,  said :  ''  Since  much  has  been  said  about  sol- 
diers, I  will  correct  a  strange  mistaken  notion  which  has  got 
abroad,  that  because  men  are  soldiers,  they  cease  to  be  citi- 
zens :  a  soldier  is  gifted  with  all  the  rights  of  other  citizenjB, 
and  he  is  as  much  bound  to  prevent  a  breach  of  the  peace  or 
a  felony,  as  any  other  citizen.  In  1780  this  mistake  extended 
to  an  alarming  degree :  soldiers,  with  arms  in  their  hands, 
stood  by  and  saw  felonies  committed,  houses  burnt  and  pulled 
down  before  their  eyes,  by  persons  whom  they  might  lawfully 
have  put  to  death,  if  they  could  not  otherwise  prevent  them, 
without  interfering ;  some  because  they  had  no  commanding 
officer  to  give  them  the  command,  and  some  because  there 
was  no  justice  of  the  peace  with  them.  (2)  It  is  the  more 
extraordinary,  because  formerly  the  posse  comitatus,  which 
was  the  strength  to  prevent  felonies,  must,  in  a  great  pro- 
portion, have  consisted  of  military  tenants,  who  held  lands  by 
the  tenure  of  military  service.  If  it  is  necessary  for  the  pur- 
pose of  preventing  mischief,  or  for  the  execution  of  the  laws, 
it  is  not  only  the  right  of  soldiers,  but  it  is  their  duty  to 
exert  themselves  in  the  assisting  the  execution  of  a  legal 
process,  or  to  prevent  any  crime  or  mischief  being  committed. 
It  is,  therefore,  highly  important  that  the  mistake  should  be 
corrected,  which  supposes  that  an  Englishman,  by  taking 
upon  him  the  additional  character  of  a  soldier,  puts  off  any 
of  the  rights  or  duties  of  an  Englishman."  (3) 

1098.  The  lord  chief  justice  (Tindal)  in  his  charge  to  the 
grand  jury  on  the  special  commission  at  Bristol  in  1831, 
said :  "  In  the  first  place,  by  the  common  law,  every  private 
person  may  lawfully  endeavour,  of  his  own  authority,  and 
without  any  warrant  or  sanction  of  the  magistrate,  to  suppress 


(2)  On  this  occasion,  the  following 
general  order  was  issued  to  all  His 
SlL^est/s  forces  in  Oreat  Britain,  and 
was  publicly  notified  by  a  proclamation 
of  the  same  day : — 
'*  G.  0.    A4j.-Gen.  Office,  June  7, 1 780. 

"In  obedience  to  an  order  of  the 
King  in  council,  the  military  are  to  act 


without  waiting  for  directions  from  the 
civil  magistrate,  and  to  use  force  for 
dispersing  the  illegal  and  tamultuoiis 
assemblies  of  the  people." 

"  WM.  Amhebst,  A.G." 
(3)  Sir  F.  Burdett  v.  Speaker  of  the 
House  of  Ck>mmon8,  4  Taunton,  449. 
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a  riot  by  every  means  in  his  power.    He  may  disperse  or 
assist  in  dispersing  those  who  are  assembled :  he  may  stay 
those  who  are  engaged  in  it  from  executing  their  purpose : 
he  may  stop  and  prevent  others,  whom  he  shall  see  coming 
up,  from  joining  the  rest,  and  not  only  has  he  the  authority, 
but  it  is  his  bounden  duty  as  a  good  subject  of  the  King 
to  perform  this  to  the  utmost  of  his  ability.    If  the  riot  be 
general  and  dangerous,  he  may  arm  himself  against  evil  doers 
to  keep  the  peace.    Such  was  the  opinion  of  all  the  judges 
in  the  time  of  Queen  Elizabeth,  in  a  case  called  '  the  case  of 
arms'  (Popham's  Reports,  121),  although  the  judges  add, 
*  that  it  would  be  more  discreet  for  every  one  in  such  a  case 
to  attend  and  be  assistant  to  the  justices,  sheriffs,  or  other 
ministers  of  the  King,  in  doing  this.'    It  would  undoubtedly 
be  more  advisable  so  to  do,  for  the  presence  and  authority  of 
the  magistrate  would  restrain  the  proceeding  to  such  ex- 
tremities, imtil  the  danger  was  sufficiently  immediate,  or 
until  some  felony  was  either  committed  or  could  not  be  pre- 
vented without  recourse  to  arms ;  and  at  all  events  the  assist- 
ance given  by  men  who  act  in  subordination  to,  and  concert 
with,  the  civil  magistrate  will  be  more  effectual  to  attain  the 
object  proposed,  than  any  efforts,  however  well  intended,  of 
separate  and  disunited  individuals.    But  if  the  occasion  de- 
mands immediate  action,  and  no  opportunity  is  given  for 
procuring  the  advice  or  sanction  of  the  magistrate,  it  is  the 
duty  of  every  subject  to  act  for  himself  and  upon  his  own 
responsibility,   in   suppressing    a   riotous  and  tumultuous 
assembly ;  and  he  may  be  assured  that  whatever  is  honestly 
done  by  him  in  the  execution  of  that  object,  will  be  sup- 
ported and  justified  by  the  common  law ;   and  whilst  I  am 
etating  the  obligation  imposed  by  the  law  on  every  subject 
of  the  realm,  I  wish  to  observe  that  the  law  acknowledges 
no  distinction  in  this  respect  between  the  soldier  and  the 
private  individual.    The  soldier  is  still  a  citizen,  lying  under 
the  same  obligation,  and  invested  with  the'  same  authority, 
to  preserve  the  peace  of  the  King,  as  any  other  subject.    If 
the  one  is  bound  to  attend  the  call  of  the  civil  magistrates, 
so  also  is  the  other ;  if  the  one  may  interfere  for  that  pur- 
pose, when  the  occasion  demands  it,  without  the  requisition 
of  the  magistrate,  so  may  the  other  too ;  if  the  one  may 
employ  arms  for  that  purpose,  when  arms  are  necessary,  the 
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soldier  may  do  the  same.  Undoubtedly  the  8ame  exercise 
of  discretion  which  requires  the  private  subject  to  act  in 
subordination  to,  and  in  aid  of,  the  magistrate,  rather  than 
upon  his  own  authority,  before  recourse  is  had  to  arms,  ought 
to  operate  in  a  still  stronger  degree  with  a  military  force. 
But  where  the  danger  is  pressing  and  immediate, — ^where 
the  felony  has  actually  been  committed  or  cannot  otherwise 
be  prevented,  and,  from  the  circumstances  of  the  case,  ne 
opportimity  is  offered  of  obtaining  a  requisition  from  the 
proper  authorities,  the  military  subjects  of  the  King,  like  his 
civil  subjects,  not  only  may,  but  are  bound  to  do  their  utmost, 
of  their  own  authority,  to  prevent  the  perpetration  of  out- 
rage, to  put  down  riot  and  tumult,  and  to  preserve  the  lives 
and  property  of  the  people." 
o^d^of  Mr  1099.  On  the  trial  of  the  Mayor  of  Bristol  in  the  Court 

^uti^^dBit  of  King's  Bench,  on  an  information  filed  by  the  attorney 

general,  charging  the  mayor  with  neglect  of  duty  during  the 
riots  above  referred  to,  Mr.  Justice  Littledale,  in  his  charge 
to  the  jury,  observed :  "  Then,  gentlemen,  another  charge 
upon  the  mayor  is,  that  upon  being  required  to  ride  along- 
with  Major  Beckwith,  he  did  not  do  so.     Gentlemen,  in  my 
opinion,  he  was  not  boimd  to  do  so  in  point  of  law.  I  do  not 
apprehend  that  a  justice  of  the  peace  is  bound  to  ride  along 
and  charge  with  the  military :  I  think  he  was  not  bound  to 
do  so ;  a  military  officer  may  act  without  authority  of  the 
magistrate,  if  he  chooses  to  take  the  responsibility ;  but  though 
that  is  the  strict  law,  there  are  few  military  men  who  will 
take  upon  themselves  to  act  without  a  magistrate,  except  on 
the  most  pressing  occasion,  where  it  is  likely  to  be  attended 
with  a  great  deal  of  destruction  of  life ; — a  man,  generally 
speaking,  does  not  like  to  do  it  without  the  authority  of  a 
magistrate,  though  the  authority  need  not  be  given  by  his 
presence.     The  mayor  did  give  his  authority  to  act, — the 
order  has  been  given   in  evidence, — he  requested  Colonel 
Brereton  to  do  what  was  necessary  to  preserve  the  peace.     I 
should  say,  in  point  of  law,  a  magistrate  is  not  boimd  to  ride 
with  the  soldiers,  and  more  particularly  on  this  occasion, 
where  the  presence  of  the  mayor  might  be  required  to  give 
general  direction.     If  he  made  one  charge,  he  must  make  as 
many  other  charges  as  the  soldiers  make.     It  is  not  in  evi- 
dence that  the  mayor  was  able  to  ride :  there  is  a  surmise 
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that  he  had  been  seen  on  horseback ;  but  he  was  not  a  gen- 
tleman in  the  habit  of  riding.  I  am  not  certain  whether 
some  one  person  did  not  see  him  on  horseback,  but  it  is  not 
only  necessary  to  ride  if  you  make  a  charge,  but  you  must 
ride  as  soldiers  do ;  if  you  do  not  ride  in  a  military  manner, 
the  probability  is  you  would  soon  be  imhorsed,  and  do  more 
harm  than  good ;  and  more  than  that,  if  a  man  was  to  appear 
in  a  plain  dress,  heading  the  military,  if  the  mob  were  dis- 
posed to  resist,  the  mob  would  select  him  out  to  destroy  him; 
and  I  do  not  apprehend  it  is  any  part  of  the  duty  of  a  person 
who  gives  general  directions,  to  expose  himself  to  all  kinds 
of  personal  danger.  It  is  the  case  with  generals  in  the  army; 
they  do  not  consider  it  necessary  to  expose  themselves  to 
personal  danger ;  if  his  troops  are  defeated,  a  general  officer 
may  think  it  necessary  for  him  to  lead  them  on ;  he  may  go 
and  lead  them,  as  being  the  first  man ;  but  in  general  conduct 
of  military  manoeuvres,  it  is  not  the  practice  for  a  general 
officer  to  expose  himself  in  the  front  of  the  charge.  I  can 
see  no  reason  why  a  magistrate  should  do  it.  I  can  conceive 
of  a  case  where  it  might  be  prudent  for  a  magistrate  to  do  it, 
— ^where  there  was  any  likelihood  of  the  military  not  succeed- 
ing for  want  of  a  magistrate ;  but  upon  this  occasion  it  was 
not  necessary."  (1) 

I  loo.  From  these  several  opinions  it  may  be  seen  that  it  is  somen,  m 

'^  ''  other  citix0i» 

required,  by  the  laws  of  the  land,  of  soldiers  as  of  other  the  n^mpprwi 
Queen's  subjects,  to  assist  in  the  suppression  of  riots,  and 
that  they  may  interfere  without  any  warrant  or  sanction 
of  the  civil  magistrate,  for  the  prevention,  and  lawfully  put 
to  death  persons  in  the  actual  commission,  of  felony,  as  the 
burning  or  destruction  of  houses,  stacks,  or  shipping,  if  not 
able  otherwise  to  restrain  them.  Sut  as  Mr.  Justice  Little- 
dale  remarked,  "there  are  few  military  men  who  will  take 
upon  themselves  to  act,  except  on  the  most  pressing  occa- 
sions." No  doubt,  as  laid  down  in  the  "  case  of  arms " 
[§  1098],  "  it  would  be  more  discreet  to  be  assistant  to  the 
justices ; "  and  in  this  view,  the  Queen's  Begulations  for  many 
years  have  pointed  out  that  "no  officer  is  to  go  out  with  troops 
in  the  suppression  of  riot,  the  maintenance  of  the  public 
peace,  or  the  execution  of  the  law,  except  upon  the  requisi- 

(1)  Pablished  Bepoit  of  the  trial,    hand  report  of  Mr.  Gumey,  pp.  419» 
accurately  tranBcribea  from  the  short-    420. 
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tion  of  a  magistrate,  in  writing  " ;  (2)  and  further :  **  That 
the  magistrate  is  to  accompany  the  troops,  and  the  officer  is 
to  remain  near  him : "  that  the  officer  '^  is  not  to  give  the  word 
of  command  to  fire  unless  distinctly  required  to  do  so  by  the 
magistrate*:  '*  ^'  that  the  firing  is  to  cease  the  instant  it  is  no 
longer  necessary,  whether  the  magistrate  may  order  the  ces- 
sation or  not."  These  instructions  (3)  obviously  contemplate, 
that  the  magistrate,  as  well  as  the  officer,  will  perform  his 
duty  zealously ;  but  should  a  case  arise,  as  at  Bristol,  where 
the  safety  of  a  city  and  the  lives  of  thousands  were  endan- 
gered, the  town  being  fired  in  several  places,  the  public  pri- 
sons forced  or  destroyed,  and  the  prisoners  set  at  large,  there 
can  be  no  doubt  that  the  officer  in  command  of  the  troops 
would  not  only  be  justified,  but  required  to  take  upon  him 
the  responsibility  which  the  magistrate,  by  not  accompanying 
the  troops,  may  decline;  and  which,  as  appears  by  Mr. 
Justice  Littledale's  charge,  [§  1099]  he  may  do  or  not  in  his 
discretion.  (4)  What  this  learned  judge  remarked  in  his 
charge  when  referring  to  a  magistrate  or  peace  officer,  en- 
trusted with  the  duty  of  suppressing  a  riot,  is  more  particu- 
larly applicable  to  the  case  of  an  officer  in  command  of  troops 
employed  on  such  duty :  "  On  the  one  hand,  if  he  exceeds 
his  power  and  occasions  death,  or  the  destruction  of  property 
or  other  violence  or  injury,  he  is  liable  to  be  proceeded 
against  by  indictment  for  murder  or  manslaughter,  or  as  the 
case  may  happen  to  be.   On  the  other  hand,  if  he  neglect  his 

duty  and  does  not  do  enough,  he  is  liable  to  be  proceeded 

* 

(2)  Confidential  instructions,  dated  years  since  by  the  m^jor  general  who 
27th  March,  1835 ;  afterwards  em-  then  held  the  command.  They  point 
bodied  in  the  Queen's  Eegulatious.  out  that  the  military  may  legally  act — 
They  were  repeated  on  the  revision  of  Ist. — "  For  their  own  defence,  and 
the  regulations  in  1868,  with  the  most  then  the  necessity  must,  of  course,  be 
important  addition  {para.  914)  *'  or  in  decided  by  their  own  officer."* 

cases  of  great  and  atidden  emergency."  2nd. — "  In  aid  of  the  civil  power,  in 

These  words    appear  in  the  revised  which  case  they  must  be  accompanied 

regulations  (iS.8,p.74,)  a  reference  to  by  a  magistrate." 

para.  912,  quoted  above,  §  1096,  being  3rd. — "  In  the  aid  of  the  owner  of 

omitted.  property,  attacked  by  a  riotous  mob,  in 

(3)  Q.K.iS.8,p.  75,77,81.  which  case  the  owner  may  delegate  to 

(4)  The  following  extracts  from  a  the  soldier  the  exercise  of  the  right  of 
oommunication  made  by  the  secretary  defence,  which  belongs  to  himself,  and 
of  state  for  the  home  department,  were  which  he  may  equally  delegate  to  any 
circulated  in  the  northern  district  some  friend  or  servants.*' 


*  It  must  be  remembered,  that  the  officer,  in  these  cases,  acts  at  his  own 
peril,  and  that  he  may  be  called  on  to  justify  himself  before  the  civil  tribunaL 
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against,  as  charged  in  this  information,  for  a  criminal  neglect 
of  duty.  You  will  take  into  consideration  the  circumstances 
in  which  a  man  is  placed, — he  is  bound  to  hit  the  exact  line 
between  an  excess  and  doing  what  is  sufficient, — ^there  is  only 
one  precise  line,  and  how  difficult  it  is,  in  cases  of  riots  of 
this  kind,  to  hit  that  line  : — that  will  be  taken  into  account 
in  considering  this  case.  Still,  however,  in  point  of  law  he 
is  bound  to  do  it ;  and  though  you  will  give  a  very  lenient 
consideration  to  it,  it  is  for  you  to  consider  whether  he  has 
hit  that  precise  line  or  not."  (5) 

1101.  By  the  definition  before  quoted   [§1094],   three  rnrthcr  remarioi 
persons  are  essential  to  a  riot :  therefore,  if  the  evidence  fail 

as  to  all  but  two  they  are  necessarily  freed.  Women  are 
punishable  as  rioters,  but  not  infants  under  the  age  of  dis- 
cretion. (6)  The  intended  enterprise  must  be  o{h  private 
and  not  of  a  public  nature ;  if  public,  as  to  redress  public 
grievance,  it  amounts  to  high  treason,  but  [§  1076]  it  may 
be  charged  as  felony  only.  One  of  the  rioters  at  Bristol  in- 
dicted for  felony  in  attacking  the  public  prisons,  pleaded 
that  the  offence  was  treason,  not  felony,  as  he  had  openly 
declared  that  he  would  destroy  all  the  prisons  in  the  kingdom. 
The  judge  overruled  the  objection,  admitting  that  the  offence 
was  treasonable,  but  asserting  that  still  it  might  also  be 
felony. 

1 102.  The  punishment  for  a  riot  at  common  law  is  fine  or  Riot,amte- 

<!  1  ii  1      demeanor, 

imprisonment,  or  both  ;  and  by  the  3  Greo.  4,  c.  114,  such  puniahawo  uj 

f  ^      m         m    tine  uiu 

imprisonment  may,  if  the  court  think   fit,  be   with   hard  imprisonment, 
labour. 

1 103.  If  the  persons  tumultuously  assembled  are  above  Riot  act  rendas 

•^  *  •*  an  nnlawfnl 

the  number  of  twelve,  even  although  a  riot  may  not  have  aanembiyMo- 

'  °  •'  nioiis,  in  the  cir- 

been  as  yet  committed,  (8)  the  1  Geo.  1,  st.  2,  c.  5,  commonly  cnmstanoea 
called  the  riot  act,  becomes  applicable.  INIagistrates  gene- 
rally have  recourse  to  this  statute  in  suppressing  riotous 
assemblies,  but,  as  before  shown,  it  is  still  competent  to 
them  by  the  common  law  to  suppress  such  assemblies  without 
resorting  to  it ;  and  in  extreme  cases  not  admitting  delay,  it 
is  obviously  their  duty  to  do  so.  By  the  first  section,  if  any 
twelve  persons  or  more  are  unlawfully,  riotously,  and  tumul- 

(5)  PriDted  report  of  the  trial,  pp.        (S)  K.  v,  James,    6  Garrington  & 
397,  398.  Payne,  163. 

(6)  1  Hawkins,  299. 
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§  II03 


OKFENCES  OF  A  PUBLIC  NATURE, 


Bloten  re- 
maining one 
honr  together 
after  proclama- 
tion. 


Form  of 
proclamation, 
commonly 
called  **  leading 
the  riot  act." 


Jnatices  may 
call  upon  all 
perrons  to 
aasiflt, 


and  such  persons 
are  indemnifiod 
in  the  event  of 
any  loss  of  life. 


Beslsting 
reading  of 
proclamation. 


tuously  assembled,  to  the  disturbance  of  the  public  peace, 
and  any  one  justice  of  the  peace,  or  the  sheriff  of  the  county 
or  his  under-sheriff,  or  the  mayor,  bailiff,  or  other  head  officer 
of  any  city  or  town  corporate,  shall  require  or  command 
them,  by  proclamation  in  the  Queen's  name,  to  disperse ; 
and  if,  to  the  number  of  twelve  or  more,  notwithstanding 
such  proclamation  made,  they  continue  together /or  an  hour 
afterwards^  such  continuing  together  shall  be  felony.  The 
second  section  enacts,  ^'  That  the  order  and  form  of  the  pro- 
clamation that  shall  be  made  by  the  authority  of  this  act 
shall  be  as  hereafter  followeth  ;  (that  is  to  say)  the  justice  of 
the  peace,  or  other  persons  authorized  by  this  act  to  make 
the  said  proclamation,  shall,  among  the  said  rioters,  or  as 
near  to  them  as  he  can  safely  come,  with  a  loud  voice  com- 
mand, or  cause  to  be  commanded,  silence  to  be,  while  pro- 
clamation is  making,  and  after  that,  shall  openly,  and  with  a 
loud  voice,  make  or  cause  to  be  made,  proclamation  of  these 
words,  or  like  in  effect."  *'^Our  sovereign  lord  the  King 
(Jiueen)  chargeth  and  commandeth  all  persons  being  assem- 
bled^ i/m/meddately  to  disperse  themselves^  and  peaceably  to 
depart  to  their  habitations^  or  to  their  lawful  business,  upon 
the  pains  contained  in  the  act  made  in  the  first  year  of 
King  George  the  First,  for  preventing  tumults  and  riotous 
assenMies.  Ood  save  the  King^  {Queen).  (9)  The  third 
section  requires  every  justice  of  the  peace,  and  all  peace 
officers  are  required  to  seize,  and  are  authorized  to  call  on  all 
Her  Majesty's  subjects  of  age  and  ability  to  assist  in  seizing 
such  persons  as  unlawfully  continue  assembled  one  hour  after 
the  proclamation  is  made,  in  order  to  their  being  carried 
before  one  or  more  justices  of  the  peace,  to  the  end  that  they 
may  be  proceeded  against  according  to  law;  and  if  they 
make  resistance,  and  happen  to  be  killed,  maimed,  or  hurt, 
then  every  justice  of  the  peace,  peace  officer,  and  all  and 
singular  persons  being  aiding  and  assisting  to  them,  are  in- 
demnified, as  well  against  the  Queen's  majesty  as  against  all 
and  every  other  person  of,  for,  or  concerning  such  killing, 
maiming,  or  hurting.  If  the  reading  of  the  proclamation 
be  by  force  opposed,  or  the  person  making  or  going  to  make 
proclamation  be  in  any  manner  wilfully  hurt  or  hindered 

(9)  The  corresponding  Irish  act  was  "  made  in  the  twentj-serenth  je^r  of 
King  George  the  Third." 
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from  the  reading  of  it,  the  persons  opposing,  hindering,  or  pnnuhment  of 

-  ij»         feloiiiss  uiid6r 

hurting,  and  also  all  persons  to  whom  such  proclamation  the  not  act. 

ought  to  have  been  made,  continuing  together  for  one  hour 

after  such  let  or  hindrance,  and  knowing  of  such  hindrance, 

are  declared  felons.     The  7  Will.  4  &  1  Vict,  c  91,  and  the 

9  &  1 0  Vict.  c.  24,  s.  1,  for  the  punishment  of  death  provided 

by  this  act,  substituted  (20  &  21  Vict.  c.  3  and  27  &  28 

Vict,  c.  47,  8.  2)  penal  servitude  for  life,  or  not  less  than 

three  {now  Jive)  years,  or  imprisonment  not  exceeding  three 

(now  two)  years,  with  or  without  hard  labour  and  with  or 

without  solitary  confinement.     Prosecutions,  imder  the  act.  Limitation  of 

are  limited  to  twelve  months ;  and  damage  done  by  rioters  p'°**° 

is  to  be  made  good  by  the  inhabitants,  and  to  be  recovered 

by  the  procedure  therein  directed. 

1 104.  Lord  Loughborough,  then  chief  justice  of  the  com-  nemarksby 
mon  pleas,  in  his  charge  to  the  grand  jury  on  the  special  borough  on 
commission  in  consequence  of  the  riots  of  1780,  which  have 
been  already  referred  to,  made  the  following  remarks,  which 
very  clearly  point  out  the  legal  effect  of  the  riot  act : — **  I 
take  this  public  opportunity  of  mentioning  a  fatal  mistake 
into  which  many  persons  have  fallen.    It  has  been  imagined, 
that  because  the  law  allows  an  hour  for  the  dispersion  of  a 
mob,  when  the  riot  act  has  been  read  by  the  magistrate,  the 
better  to  support  the  civil  authority,  that  during  that  time 
the  civil  power  and  the  magistracy  are  disarmed,  and  the 
King's  subjects,  whose  duty  it  is  at  all  times  to  suppress  riots, 
are  to  remain  quiet  and  passive.    No  such  meaning  was  it  does  not 
within  view  of  the  legislature,  nor  does  the  operation  of  the  ^i^^iS^ia 
tujt  warrant  such  effect.    The  civil  magistrates  are  left  in  ^TJiSSTbaS' 
possession  of  all  those  powers  which  the  law  had  given  them  ***^' 
before.     If  the  mob  collectively,  or  a  part  of  it,  or  any  indi- 
Tidual,  within  or  before  the  expiration  of  that  hour,  attempts, 
or  begins  to  perpetrate  an  outrage  amounting  to  felony,  (10) 
to  puU  down  a  house,  or  by  any  other  act  to  violate  the  law, 
it  is  the  duty  of  all  present,  of  whatever  description  they 
may  be,  to  endeavour  to  stop  the  mischief^  and  to  apprehend 
the  offender."  (1) 

1105.  Breaking  Quabamtine. — ^The  acts  on  this  subject  QuARAmm. 
were  repealed,  and  the  laws  of  quarantine  consolidated  in  the 

(10)    S0«  as  to  riotously  and  tamul-    1218. 
/tnonsly  destrojing  property,  §  1217,       (1)  21  Howell's  State  IHaU,  486. 
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§iio6 


BREAKING  QUABAKTINE.     HOMICIDE. 


Penalty  on 
oommanden 
quitting  y»8el9 
when  snbject  to 
quarantine,  &c 

Penalty  on 


'efnslngto 
Repair  to,  or 
breaking  from 
any  lazaret. 

Landing  goods, 
letters,  wearing 
apparel,  Sic 


HOMICTOB 

of  three  kinds ; 

felonions  and 
punishable; 


justifiable, 
or  excusable, 
and  in  neither 
case  incurring 
any  penalty. 

Justifiable 
homicide ; 
when  in 


6  Geo.  4,  c.  78.  The  provisions  in  this  statute  are  nume- 
rous; but  it  is  only  necessary  to  observe,  that  breakings 
quarantine  is  no  longer  a  felony  punishable  by  death,  such 
punishment  being  superseded  by  the  following  provisions  : 
Commanders  or  masters  (2)  of  vessels  liable  to  quarantine^ 
are  prohibited  from  quitting  the  vessel  under  quarantine,  or 
from  permitting  any  person  whatever  to  do  so,  under  a  penalty 
of  four  hundred  pounds.  Passengers  or  other  persons  arriving 
in  such  vessels,  or  going  on  board  them  and  quitting  them 
before  discharged,  and  landing  or  attempting  to  land  in  the 
United  Kingdom,  are  subject  to  an  imprisoimient  of  six 
months  and  a  penalty  of  three  hundred  pounds.  Persons 
refusing  to  repair  to  a  lazaret,  or  breaking  there&om,  are 
liable  to  a  penalty  of  two  hundred  pounds.  Landing,  or 
receiving  from  vessels  under  quarantine,  goods,  merchandize, 
luggage,  wearing  apparel,  books  or  letters,  is  punishable  by 
a  penalty  of  five  hundred  pounds ;  and  convepng,  secreting, 
or  concealing  for  the  purpose  of  conveying  such  articles  from 
a  vessel  under  quarantine,  or  from  any  lazaret,  is  punishable 
by  a  fine  of  one  hundred  pounds. 

iio6.  Offences  against  the  persons  and  property  of  indi-* 
viduals  are  next  to  be  considered.  The  law  as  to  feloniously 
killing  a  human  creature  is  admittedly  most  imperfect ;  (3) 
but  before  adverting  to  fdonioua  homicide  it  may  be 
advisable  to  mention  those  cases  in  which  causing  the 
death  is  free  from  legal  guilt,  the  circumstances  being  such 
as  render  it  either  justifiable,  or,  at  least,  excusable*  (4) 

1107*  Justifiable  homicide  is  where  the  killing  arises 
from  necessity  imposed  by  law,  (5)  as  when  the  proper  officer 

(1)  There  is  one  offence  which  it  United  Kingdom,  he  shaU  for  esfch 

may  be  as  weU  to  notice,  as  it  has  been  such  offence  be  deemed  goilty  of  a 

committed   where    the    only  a-riHting  misdemeanor," — punishable  {sec,  618) 

judicature  was  a  court   martial    (at  by  fine,  or  imprisonment  with  or  with- 

Monte  Video,  in  1807),  and  may  again  out  hard  labour, 
occur  in  similar  circamstances.     By        (3)  A  bill   to  amend  the  law  of 


the  Merchant  Shipping  Act,  1854,  s.  206,    homicide  was  brought  in  by  Mr.  Bus- 

,:  **If  any  master  or  any 
other  person  belonging  to  a  British    on  24th  March  1874,  but  a  select  com- 


it  is  enacted ; 


any  master  or  any    sell  Oumey,  and  read  a  second  time 


ship  wron^;fidly  forces  on  shore  and  mittee  reported  that  it  was  not  desir- 

leaves  behind,    or    otherwise   wrong-  able  to  proceed  with  it. 

fully  and  wilfully  loayes  behind,  in  (4)  By  the  24  &  25  Vict  c.  100. 

any  place,  on  shore  or  on  sea,  in  or  s.  7  (§  1111),  there  is  no  penalty  on 

out  of  Her  Majesty's  dominions,  any  a  finmng  of  excusable  homicide,  and 

seaman  or   apprentice    belonging    to  consequently  there  is  no  practical  dis- 

such  ship,  before  the  completion  of  the  tinctiob  between  justifiable  and    ex- 

yoyaeo  for  which  such  person  was  en-  cusable  homicide. 

gaged,  or  the  return  of  the  ship  to  the  (5)  4  Blackstone,  178-180. 
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execates  a  criminal  in  strict  conformity  with  his  sentence  ;(6)  adTanoement 
or  from  the  act  of  the  person  killed  as  if  having  actually  com-  ^SS^ 
mitted  a  felony,  he  will  not  suffer  himself  to  be  arrested,  but  Tpenon 
stand  on  his  own  defence,  or  fly,  so  that  he  cannot  possibly  tSSS^t^ 
be  apprehended  alive  by  those  persons  who  pursue  him,  IS^^I^ay 
whether  private  persons  or  public  officers,  with  or  without  a  SlST'"^ 
warrant  from  a  magistrate.     So,  if  an  innocent  person  be 
indicted  for  a  felony,  and  will  not  suffer  himself  to  be  ar- 
rested by  tJie  officer,  who  has  a  warrant  for  that  purpose,  he 
may  lawfully  be  killed  by  him,  if  he  cannot  otherwise  be 
taken ;  for  there  is  a  charge  against  him,  to  which,  at  his 
peril,  he  is  bound  to  answer.     If  a  prisoner  endeavouring  to  twakinggMU 
break  gaol  assault  his  gaoler,  dr  going  to  a  gaol  resist  the 
officer,  he  may  be  lawfully  killed  in  the  affray.  (1)    In  civil  zwistiiigAciTa 
causes,  though  the  sheriff  cannot  kill  a  man  who  flies  from  the  ''*^*"  * 
execution  of  a  civil  process,  (2)  yet,  if  he  resist  the  arrest,  the 
sheriff  or  his  officer  is  not  boimd  to  give  back,  but  may  stand 
his  ground  and  attack  the  party ;  (3)  and,  if  in  the  affray  he 
unavoidably  kills  him,  he  is  justified.  (4)    In  case  of  a  riot,  rioten ; 
or  seditious  assembly,  the  officers  and  persons  assisting  to 
disperse  the  rioters,  are  justified  in  killing  them,  both  at 
common  law,  (5)  and  by  statute.  (6)    In  all  these  'cases  the  bntif  no 


necessity  must  be  apparent; — that  the  party  could  not  be  SS^forS^ 

arrested  or  apprehended,  the  riot  could  not  be  suppressed,  thekuLg   ' 

the  prisoners  could  not  be  kept  in  hold,  unless  such  homi-  ^fandat"' 

cide  were  committed ;  otherwise,  without  such  absolute  ne-  manaiatighter* 
cessity,  it  is  not  justifiable.  (7) 

iio8.  Homicide,when  committed  for  the  2:>revew^i<m  of  any  ForpremitioD 
forcible  and  atrocious  crime,  is  justifiable  by  the  law  of  nature  °'  ^^^^'' 
as  well  as  by  the  law  of  England;  as  if  a  person  attempt  kuung robbers 
the  robbery  or  murder  of  another,  or  attempt  to  break  open  a  *^  ^°^*»"  > 
house  m  the  night  tvine  (and  the  like  extends  to  an  attempt 
to  bum  it),  and  shall  be  killed  in  such  attempt,  the  slayer 
shall  be  acquitted  (8)  and  discharged :  and  this  extends  not 

(6)  1  Havkins,  105.    1  Blackstone,        (6)  1  Oeo.  1,  Bt  2,  c.  5 ;    before 
178.  §  1103. 

(1)  1   Hawkins,  106.    No  private        ^7)  4  Blackstone,  180. 

person,  of  his  own  authority,  can  airest  (8)  In  the  case  of  forcible  misde- 

a  man  for  any  other  matter  as  h^  may  meanors,  such  as  trespass  in  taking 

for  felony.— lb.  108.  goods,  although  the  owner  may  justify 

(2)  1  Hawkins,  108.  beating   the   trespasser,  in   oider  to 
h)  Id.  107.  make  him  desist,  yet  if  he  kill  him  it 

(4)  lb.  will  be  manslaughter;— or  if,  instead 

(5)  Id.  108.  of  beating  him,  he  attack  him  with  » 
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§1109 


OF  CIVIL  OFFENCES. 


IdJling 
ntTisben. 


Homicide 
exciuable. 


by  miead- 
Tentnre; 


«B  when 

IdlUngby 

accident; 


tint  not  when 
by  aome  act 
likely  to  breed 
danger,  or 
done  with 
a  miadiieToas 
intent. 


KiUingly 
collection* 


Further  defini- 
tion of  homicide 
bymiMdventaie, 


only  to  members  of  the  same  &mily,  but  also  to  strangers 
who  may  be  accidentally  present.  (1)  A  woman  is  justified 
in  killing  one  who  attempts  to  ravish  her ;  and  so  too,  the 
husband  or  father  may  justify  killing  a  man  who  attempts 
a  rape  upon  his  wife  or  daughter ;  but  not  if  he  take  them, 
in  adultery  by  consent,  for  the  one  is  forcible  and  felonious, 
the  other  not.  This  reaches  not  to  any  misdemeanor  nor  to 
felonies  unaccompanied  with  force,  as  picking  of  pockets,  or 
the  breaking  open  a  house  in  the  daytime,  unless  it  carry 
with  it  an  attempt  of  robbery,  murder,  or  the  like,  and  even 
in  cases  within  the  rule,  it  must  be  proved  that  the  intent  to 
conunit  such  forcible  and  atrocious  crime  was  clearly  mani- 
fested by  the  felon,  otherwise  the  homicide  will  be  man- 
slaughter at  least,  if  not  murder.  (2) 

1 109.  Excusable  homicide  is  either  by  misadventure,  or 
in  self-defence  upon  a  sudden  affray.  Homicide  by  miaadr- 
venture  is,  where  a  man  doing  a  lawful  act  without  intent 
to  hurt  another,  and  death  casually  ensues ;  as  where  a  man 
is  at  work  with  a  hatchet,  and  the  head  flies  off  and  kills  one 
who  stands  by ;  or  where  a  person,  qualified  to  keep  a  gun, 
is  shooting  at  a  mark,  and  undesignedly  kills  a  man ;  or 
where  a  third  person  whips  a  horse  on  which  a  man  is  riding, 
whereupon  he  springs  out  and  runs  over  a  child  and  kills 
him ;  in  which  case  it  is  homicide,  by  misadventure  in  the 
rider,  and  he  who  gave  the  blow  is  guilty  of  manslaughter.  (3) 
But  if  a  person  riding  in  the  street  whip  his  horse,  and  put 
him  into  speed,  and  run  over  a  child  and  kill  him,  it  is 
homicide,  and  not  by  misadventure ;  and  if  he  ride  so  in  a 
press  of  people,  with  intent  to  do  hurt,  and  the  horse  killeth 
a  person,  it  is  murder  in  the  rider.  (4)  When  a  parent  is 
moderately  correcting  his  child ;  a  n^iaster  his  apprentice  or 
scholar  ;  or  an  officer  is  punishing  a  criminal,  and  happen  to 
occasion  death,  it  is  only  misadventure :  yet  if  such  persons, 
in  their  correction,  exceed  the  bounds  of  moderation,  either 
in  the  manner,  the  instrument,  or  the  quantity  of  punishment. 


deadly  weapon,  it  would  perhaps  be 
moxder,  particularly  if  the  wound 
were  ffiven  after  the  party  had  desisted 
iroBk  his  trespass. — Hale,  cUed  Arch- 
hold,  690. 

(1)  1  Hale,  4S1,  484.    Foster,  274. 

(2)  In  cases  within  the  role,  the 
party  whose   person  or  property  is 


attacked  is  not  obliged  to  retreat,  as  in 
other  cases  of  self-defence  (§  1110), 
but  may  even  pursue  the  assailant 
until  he  finds  himself  or  his  property 
out  of  danger. — ^Foster,  273. 

(3)  1  Hawkins,  111. 

(4)  1  Hale,  476.    Compare  {  1138. 
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and  death  ensue,  it  is  manslaughter  at  the  least,  and  in  some 
cases  (according  to  circumstances)  murder.  (5)  It  will  thus  only  in  lawful 
be  seen,  that  homicide  by  misadventure  is  only  when  death 
ensues  upon  a  man's  doing  a  lawful  act ;  for  if  the  act  be 
done  in  prosecution  of  a  felonious  intention,  it  will  be  mur- 
der. (6)  If  a  person  shoot  at  another's  poultry,  with  a  design 
to  eteal  them,  and  accidentally  kill  a  man,  it  is  murder, 
because  the  intent  is  felonious.  ( 1 )  And,  in  general,  if  death 
ensue  in  consequence  of  an  idle,  dangerous,  and  unlawful 
sport,  as  shooting  or  casting  stones  in  a  town,  or  the  bar- 
Imutous  diversion  of  cock-throwing;  in  these  and  similar 
cases,  the  slayer  is  guilty  of  manslaughter,  and  not  misad- 
venture only,  for  these  are  unlawful  acts ;  (2)  and  if  death 
accidentally  ensue  in  the  execution  of  sjjl  unlawful  act 
amounting  to  felony^  it  is  murder.  (3)  Such  manly  sports  m  in  manly 
and  exercises  as  tend  to  give  strength,  activity,  and  skill  in 
the  use  of  arms,  and  are  entered  into  as  private  recreations 
amongst  friends,  are  not  deemed  unlawful ;  but  prize  fighting, 
public  boxing  matches,  or  any  other  sports  of  a  similar  kind 
which  are  exhibited  for  lucre,  and  tend  to  encourage  idleness, 
by  drawing  together  a  number  of  disorderly  people,  have  met 
with  a  different  consideration.  (4) 

mo.  Homicide  upon  a  sudden  fray  is,  by  the  English  Homicide  on 

,  sodden  affirtiy* 

law,  matter  of  excuse,  rather  than  of  justification.  It  must 
be  distinguished  from  that  species  of  self-defence,  just  now 
mentioned  (§  1108),  in  hindrance  of  an  atrocious  crime,  and 
where  the  slayer  is  firee  from  all  blame.  It  is  when  a  man 
protects  himself  from  an  assault,  or  the  like,  in  the  course 
of  a  sudden  brawl  or  quarrel,  by  killing  him  who  assaults 
him.  The  right  of  natural  defence  does  not  imply  a  right 
of  attacking ;  for  instead  of  attacking  one  another  for  injuries 
past  or  impending,  men  need  only  have  recourse  to  the  proper 
tribunals  of  justice.  They  cannot,  therefore,  legally  exercise 
this  right  of  preventive  defence,  but  in  sudden  and  violent 

(5)  1  Hawkins, 111.     1  Leach,  410.  one  inch  in  diameter,  instead  of  the 

Governor  Wall  was  executed  in  1802,  nsual    cat-o'-nine-tails.     28   Howell's 

alter   an    interval  of  nearly  twenty  State  Tnale,  165. 
years,  for  the  murder  of  Seg'eant  Ben-        (6)  1  Hawkins,  113. 

jomin  Armstrong,  of  the  African  Corps,  •    (1)  1  Hawkins,  126. 
at  Ck>ree,  in  1782;  and  the  point,  on        (2)  4  Blackstone,  182. 
which  the   conviction  chiefly  rested,        (3)  1  Hawkins,  126. 
was  his  having  inflicted  the  sentence  of       (4)  1  East,  270. 
a  dram-head  court  martial  with  a  rope 
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No  pasdabment 
now  attaches  to 
homicide  by 
misfoitiiiie  or 
in  telf-def ence. 


Fdonions 
hoznidde: 


cases,  when  certain  and  immediate  suffering  would  be  the 
consequence  of  waiting  for  the  assistance  of  the  law.  Where- 
fore, to  excuse  homicide  by  the  plea  of  self-defence,  it  must 
appear  that  the  slayer  had  no  other  possible  (or  at  least  pro- 
bable) means  of  escaping  from  his  assailant.  It  is  frequently 
difficult  to  distinguish  homicide  in  self-defence  upon  sudden 
afiray,  from  manslaughter,  in  the  legal  acceptation  of  the 
word.  But  the  true  criterion  between  them  seems  to  be 
this :  when  both  parties  are  actually  combatting  at  the  time 
when  the  mortal  stroke  is  given,  or  the  slayer  was  not  in 
inmiediate  danger  of  death,  the  slayer  is  then  guilty  of 
manslaughter ;  but  if  the  slayer  has  not  begun  the  fight,  or 
(having  begun,  and  that  not  from  malice  prepense)  declines 
or  endeavours  to  decline  any  frirther  struggle,  and  afterwards 
being  closely  pressed  by  his  antagonist,  kills  him  to  avoid 
his  own  destruction;  this  is  homicide  excusable  by  self- 
defence.  Under  this  excuse  of  self-defence,  the  principal 
civil  and  natural  relations  are  comprehended,  therefore, 
master  and  servant,  parent  and  child,  husband  and  wife, 
killing  an  assailant  in  the  necessary  defence  of  each  other 
respectively,  are  excused;  the  act  of  the  person  assisting 
being  construed  the  same  as  the  act  of  the  party  himself.  (5) 

nil.  The  24  &  25  Vict.  c.  100,  s.  7,  declares  that  "no 
punishment  or  forfeiture  shall  be  incurred  by  any  person  who 
shall  kill  another  by  misfortune,  or  in  his  own  defence,  or  in 
any  other  manner  without  felony." 

II 12.  Felonious  homicide  is  the  killing  a  human  crea- 
ture, (6)  of  any  age,  without  justification  or  excuse ;  and  this 
may  be  either  manslaughter  [§  1113]  or  murder  [§  1 116]. 


(5}  4  Blackstone,  186. 

(6)  A  felo  deseishe  that  deliberate! j 
puts  an  end  to  his  own  existence,  or 
commits  any  unlawful  malicious  act,  the 
consequence  of  which  is  his  own  death; 
as  if  attempting  to  kill  another,  he 
runs  upon  his  antagonist's  sword ;  or 
shooting  at  another,  meets  his  death 
by  Uie  bursting  of  the  gan.  That  de- 
gree of  insanity  which  relieves  a  man 
from  punishment  for  depriving  another 
of  life,  will  alone  exempt  him  who  has 
committed  suicide  £rom  being  l^gally^ 
judged  felo  de  8$. 

Suicide  admits  of  accessories  before 
the  fact,  as  well  as  other  felonies ;  for 
if  one  persuades  another  to  kill  him- 


self, and  he  does  so,  the  adviser  is 
guilty  of  murder  ,as  an  accessory,  if 
absent;  if  present,  such  person  is 
guilty  of  murder  as  a  principal :  and 
if  two  encourage  each  other  to  moider 
themselves,  and  one  does  so,  the  other 
being  present^  but  failing  in  the  attempt 
on  himself,  the  latter  is  a  principal  in 
the  murder  of  the  first ;  but  if  it  be 
uncertain  whether  the  deceased  really 
killed  himself,  or  whether  he  came 
to  his  death  by  accident,  before  the 
moment  when  he  meant  to  destroy  him* 
self,  it  will  not  be  murder  in  either. 
As  to  attempts  to  commit  suicide,  see 
§  1127  &  249. 
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1 1 13.  Manslaughter  is  the  unlawful  killing  of  another,  manaUiagtafer. 
^thout  any  malice,  either  express  or  implied.     The  felony  ► 
may  be  either  voluntary^  upon  a  sudden  heat ;  or  vnvohintary, 
when  in  the  commission  of  some  unlawful  act,  not  amoimting  Kiiungby 
to  felony.    First,  as  to  voluntary  manslaughter ; — ^if,  upon  a  sad^qaaiUi, 
sudden  quarrel,  two  persons  fight  and  one  of  them  kill  the 
other;  that  is  manslaughter.  (7)   But  even  sudden  quarrel  may  where  no 
he  attended  with  such  circumstances  as  will  indicate  malice  unfairly  taken, 

is  rednood  to 

on  the  part  of  the  party  killing :  and  the  killing  then  would  manslaughter, 
he  murder  and  not  merely  manslaughter.     If,  for  instance, 
the  party  killing  began  the  attack  with  circumstances  of 
undue  advant^e-^as  if  A  and  B  quarrel,  and  A  draw  his 
sword  and  make  a  pass  at  jB,  and  B  thereupon  draw  his 
sword,  and  they  fight,  and  B  is  killed,  A  would  be  guilty 
of  murder ;  for  his  making  the  pass  before  B  had  drawn  his 
sword,  shows  that  he  sought  his  blood.  (8)     Again,  if  there 
was  deliberation*  as  that  they  met  the  next  day;  nay,  though 
it  were  the  same  day,  if  there  were  such  a  competent  distance 
of  time  that,  in  common  presumption,  they  had  time  of 
deliberation,  then  it  is  murder.  (9)     And  the  law  so  far  nnieninfRcieni 
abhors  all  duelling  in  cold  blood,  that  not  only  the  principal,  pasrion'torooi, 
but  his  seconds,  are  guilty  of  murder ;  and  it  is  held,  that  Ser.  *°  "'"* 
the  seconds  of  the  deceased  are  likewise,  guilty.  (1)    If  a  man  ^^^^^**^ 
be  greatly  provoked,  as  by  pulling  his  nose,  or  other  great  J^^^^Te- 
indignity,  and  immediately  kill  the  aggressor,  though  this  is  JJ  JJ^JJJJ"** 
not  excusable  in  self-defence,  since  there  is  no  absolute  "Jaa^^^t^'. 
necessity  for  doing  it  to  preserve  himself,  yet  neither  is  it  mur- 
der, for  there  is  no  previous  malice,  but  it  is  manslaughter. 
•So  if  a  man  takes  another  in  the  act  of  adultery  with  his 
wife,  and  kills  him  directly  on  the  spot,  it  is  manslaughter. 
It  is,  however,  the  least  degree  of  it ;  and  therefore,  in  such 
a  case,  the  court  directed  the  burning  of  the  hand  (then  a 
part  of  the  penalty  for  manslaughter  and  other  felonies  not 
punished  with  death,)  to  be  gently  inflicted,  because  there 
could  not  be  a  greater  provocation.  (2)  The  father  was  guilty 
of  manslaughter  only,  who  seeing  his  son's  nose  bloody,  and 
being  told  by  him  that  he  had  been  beaten  by  such  a  boy, 
xan  three  quarters  of  a  mile,  and  having  foimd  the  boy,  beat 


JsJe 


BlackstoDe,  191.  (1)  I  Hawkins,  124.     1  East,  242. 

Foster,  295.  See  before,  {  836(8). 

(9)  1  Hale,  453.  (2)  4  Blackstone,  191. 
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him  with  a  small  cudgel,  whereof  he  afterwards  died.  (3) 
•nditiBiniuder,  Manslaughter,  therefore,  on  a  sudden  provocation,  differs 

if  any  eridenoe        -  iii  ••j»  t  r    i   f  • 

from  excusable  honucide  %n  aeLf-defencey  in  this,  that  in  one 

case  there  is  an  apparent  necessity,  for  self-preservation,  to 
kill  the  aggressor;  in  the  other  case,  no  necessity  at  all, 
heing  only  a  sudden  act  of  revenge,  which,  from  the  absence 
of  express  malice,  is  not  adjudged  to  be  murder.  (4) 

1 1 14.  Secondly,  as  to  involuntary  manslaughter.  [§  1113J 
It  differs  from  homicide  excusable  by  misadventure  in  this, 
that  misadventure  happens  in  consequence  of  a  lawful  act, 
but  this  species  of  manslaughter  in  consequence  of  an  unlawful 
act.  As  the  trespasser  killing  another  when  shooting  at  deer 
in  a  third  person's  park,  is  manslaughter,  because  the  original 
act  was  unlawful ;  but  it  is  not  murder,  for  the  one  had  no 
intent  to  do  the  other  any  personal  mischief.  So  where 
a  person  does  an  act  lawful  in  itself,  but  in  an  imlawful 
manner,  and  without  due  caution  and  circumspection ;  as 
when  a  workman  flings  down  a  stone  or  piece  of  timber  into 
a  street  and  kills  a  man,  this  may  be  either  misadventure, 
manslaughter,  or  murder,  according  to  the  circumstances 
when  the  original  act  was  done;  if  it  were  in  a  country 
village,  where  there  are  few  passengers,  and  he  calls  out  to 
all  people  to  have  a  care,  it  is  a  misadventure  only ;  but  if  it 
were  in  London,  or  in  a  populous  town,  where  people  are 
continually  passing,  it  is  manslaughter,  though  he  gives 
loud  warning ;  and  murder,  if  he  knows  of  their  passing,  and 
gives  no  warning  at  all,  for  then  it  is  malice  against  all  man- 
kind. And,  in  general,  when  an  involuntary  killing  happens 
in  consequence  of  an  unlawful  act,  it  will  be  either  murder 
or  manslaughter,  according  to  the  nature  of  the  act  which 
occasioned  it.  If  it  be  in  prosecution  of  a  felonious  intent, 
or  if,  in  its  consequence,  it  naturally  tend  to  bloodshed,  it 
will  be  murder ;  but  if  no  more  was  intended  than  a  mere 
civil  trespass,  it  will  only  amount  to  manslaughter.  (5) 

1 1 1 5.  "  Whoever  shall  be  convicted  of  manslaughter  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  (now 
five)  years,— or  to  be  imprisoned  for  any  term  not  exceeding- 
two  years,  with  or  without  hard  labour,  or  to  pay  such 


FnnidiinentaC 
nuuialaughter. 


(8)  1  HawkiiiB,  125. 


(4)  ^  S  1110.  (5)  4  BlaokBtone,  19S. 
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fine  as  the  court  shall  award,  in  addition  to,  oir  without  any 
such  other  discretionary  punishments  as  aforesaid."  (6) 

1116.  Murder  (7)  is  the  unlawful  killing  of  a  human  Huder  defined, 
being  (8)  with  Toalice  afoTethxmghi  \ — malice   (express  or 
implied)  is  its  essential  characteristic,  distinguishing  this 
crime  from  justifiable  or  excusable  homicide,  and  from  such 
cases. of  felonious  homicide  as,  not  having  this,  are  reduced  amstitaied by 

fttdlict* 

to  manslaughter. 

1 1 1 7:  The  cause  of  death  does  not  now(9)  need  to  be  stated  The  nniawfiii 
in  the  charge  ;  it  is  enough  if  the  killing  be  proved  to  arise  csnaed  ^Liy 

/,  ..  .•!•  i»  «»x«  J      •  maimer  or 

from  poisomng,  striking,  starving,  suffocating,  drowning,  or  means, 
in  whatever  other  form  the  death  may  have  been  brought 
about.    Also,  if  a  man  do  such  an  act,  of  which  the  probable  and  this 
consequence  may  be,  and  eventually  is,  death;  such  killing  intended  to 
may  be  murder,  although  no  stroke  be  struck  by  himself,  resnit. 
and  no  killing  may  be  primarily  intended ;  as  was  the  case 
of  the  imnatural  son,  who  exposed  his  sick  father  to  the  air 
against  his  will,  by  reason  whereof,  he  died ;  of  the  parish 
officers,  who  shifted  a  child  from  parish  to  parish,  till  it  died 
for  want  of  care  and  sustenance ;  and  of  the  master,  who 
xefused  necessary  food  to  his  apprentice,  and  treated  him 
with  such  continued  severity  as  to  occasion  his  death.  (1)  In 
order  to  make  the  killing  murder,  it  is  requisite  that  the  Death  mnst 
party  die  within  a  year  and  a  day  after  the  stroke  received,  year  and  a  day,' 
or  after  the  doing  of  whatever  act  may  have  been  the  cause  kmingmnrdcr. 
of  death ;  in  the  computation  of  which,  the  whole  day  upon 
which  the  injury  was  done,  shall  be  reckoned  the  first.  (2) 

I II 8.  Malice,  when  technically  used  in  legal  descriptions  Legta<ma!ioe* 
of  crime,  is  to  be  imderstood  as  a  wicked  intention  to  do  a  wicked 

•    •  XT-         J.1-  "'x  A«j.j         J  i«»^      Intention  to 

injury — ^rather  than  in  its  restricted  and  more  usual  sigmfi-  do  injury 

(6)  24  &  25  Vict  c.  100,  s.  5. —  set  forth  the  manner  in  which  or  the 
Porm   of  cbaige. — '*For   having   at  means   by  which  the  death   of   the 

on  (or  about)  feloni-  deceased  was  caused,  but  it  shaU  be 

ously  killed  and  slain  (the  deceased)."  sufficient  in  any  indictment  for  murder 

(7)  Form  of  charge. — *'  For  having  to  charge  that  the  defendant  did  felo- 

at  ^-.^^  on  (or  about) feloni-  niously,  wilfully,  and  of  his  malice 

ously,  wilfoUy,  and  of  malice  afore-  aforethought  kill  and  murder  the  de- 
thought,  killed  and  murdered ."  ceased;   and  it  shall  be  sufficient  in 

(S)  l^s  does  not  include  killing  a  any  indictment  for  manslaughter  to 

child  in  its  mother^s  womb ;  for  wluch  charge  that  the  defendant  did  felo- 

offence,  «ee  hereafter,  §  1151-2.  niously  kill  and  slay  the  deceased." 

(9)  "  In  any  indictment"  and— by  24  &  25  Vict,  c  100,  s.  6. 
consequence,  in  any  charge— "for  mur-        (1)  ^  Blackstone,  196. 
der  or  manslaughter,  or  for  being  an        (2)  3  Hale,  Institutes,  47. — Other- 

accessoiy   to    any    murder   or    man-  wise  it  is  an  izguzy  with  intent  to  mur- 

slaughter,  it  shall  not  be  necessaiy  to  der. — See  hereaftor,  §  11 25-7- 
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mther  than 
from  settled 
anger  against 
a  pHrticular 
penon. 


ICal ice  express; 
arlU-wlU 
agaiiut  aaother 
by  words  or 
actions; 


or  against 
society,  by 
deliberately 
doing  a  dan- 
gerous act, 

or  in  tbe  pro- 
secution of  an 
unlawful 
purpose. 


Malice  implied. 


Isff  drcimi' 
stances  showing 
an  intention  to 
kill  or  do  some 
grievous  bodily 
barm  upon  a 
slight  provoca- 
tion, 


or  by  killing 
an  officer  of 
jnsCioe,  or 
others  in  the 
execution  of 
their  office  or 
duty, 


cation  of  the  passion  of  malice.  (3)  The  malice  aforethxyaght 
(or  prepense)  which  is  necessary  to  constitute  murder  is  not 
so  much  spite  or  malevolence  to  the  deceased  individually, 
^  as  any  evil  design  in  general  \"  and  it  is  either  express  or 
implied,{A) 

1 1 19.  Express  malice,  or  malice  in  &ct,  is  where  there  id 
a  deliberate  and  formed  design  of  taking  away  the  life  of  a 
fellow-creature,  which  is  manifested  by  external  circumstances 
capable  of  proof;  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  some  bodily  harm* 
If  a  person  kill  another  in  consequence  of  such  a  wilful  act 
as  shows  him  to  be  an  enemy  to  all  mankind  in  general,  as 
coolly  discharging  a  gun  amongst  a  multitude  of  people : 
and,  if  two  or  more  come  together  to  do  an  unlawful  act 
against  the  King's  peace,  of  which  the  probable  consequence 
might  be  bloodshed,  as  to  beat  a  man,  to  commit  a  riot,  or 
to  rob  a  park,  and  one  of  them  kills  a  man,  it  is  murder  in 
them  all,  because  of  the  unlawful  act,  malitia  prceoagitaJtOy 
or  evil  intended  beforehand.  (5) 

1 1 20.  Implied  malice  is  inferred  from  the  nature  of  the 
act.     If  a  man  kill  another  without  any,  or  without  a  con- 
siderable provocation,  the  law  implies  malice.     No  afiront 
by  words  or  gestures  only  is  a  sufficient  provocation,  so  as 
to  excuse  or  extenuate  such  acts  of  violence  as  manifestly 
endanger  the  life  of  another.     But  if  the  person  so  provoked 
had  unfortunately  killed  the  other,  by  beating  him  in  such 
a  manner  as  showed  only  an  intent  to  chastise  and  not  to 
kill  him,  the  law  so  far  considers  the  provocation  of  contume- 
lious behaviour,  as  to  adjudge  it  only  manslaughter,  and  not 
murder.     In  like  manner,  if  one  kills  an  officer  of  justice^ 
either  civil  or  criminal,  in  the  execution  of  his  duty,  or  any 
persons  acting  in  aid  of  him  in  endeavouring  to  conserve 
the  peace,  or  any  private  person  endeavouring  to  suppress 
an  affiray  or  apprehend  a  felon,  knowing  his  authority  or 
the  intention  with  which  he  interposes,  the  law  will  imply 
malice,  and  the  killer  will  be  guilty  of  murder.     And  if  one 


(3)  '*  Some  haye  been  led  into  mis- 
take by  not  well  considering  what  the 
passion  of  malice  is;  they  nare  con- 
stmed  it  to  be  a  ranoonr  of  mind 
lodged  in  the  person  killing,  for  some 
considerable  tmie  before  the  commis- 
sion of -the  act,  which  is  a  mistake 


arising  fiom  not  well  distinguishing 
between  haired  and  maliee\  enry, 
hatred,  and  malice  are  three  distinct 
passions  of  the  mind.**  By  Lord 
Holt,  G.  J. 


(4)  4Blackstone,  19S,  199. 
(6)4 


Blackstone,  Com.  200. 
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intends  to  do  a  felony,  and  undesignedly  kills  a  man,  this  is 
also  murder.     Thus,  if  one  shoots  at  A  with  felonious  intent, 
and  misses  hini,  but  kills  B;  this  is  murder,  because  of  the 
previous  intent,  which  the  law  transfers  from  one  to  the  or  by  .n  is- 
other.    The  same  is  the  case  where  one  lays  poison  for  A  ;  although  not' 
and  j5,  against  whom  the  prisoner  had  no  malicious  intent,  «HMe  death, 
takes  it,  and  it  kills  him.  (6) 

1 121.  It  were  endless  to  go  through  the  cases  of  homicide  The  uw  pre. 
which  have  been  adjudged  either  expressly,  or  impliedly,  £^(»Mai?f 
malicious  ;  but  we  may  take  it  as  a  settled  rule  that,  imless  it''^^^^^ 
the  contrary  appear,  the  law  presumes  all  wilful  and  illegal  tihepnaoiier^^ 
homicide  to  be  malicious,  and  consequently  to  amount  to  ^tmp^^ 
murder.   It  is  for  the  prisoner  to  bring  forward  such  facts  and 
circumstances  as  may  prove  the  homicide  to  be  justifiable,  or  by  makingonfc 
excusable,  or  that  it  amounted  to  no  more  than  manslaughter,  ot  joBtuication, 

'^  exctue,  or 

being  either  the  involuntary  consequence  of  some  act,  not  aueviation. 
strictly  lawful,  or,  if  voluntary,  occasioned  by  some  sudden 
and  suflSciently  violent  provocation.  (7) 

1 122.  The  act  to  consolidate  and  amend  the  statute  law  24&s5Viot. 
relating  to  offences  against  the  person,  24  &  25  Vict.  c.  100,  Muder. 
enacts  (seel),  "Whosoever  shall  be  convicted  of  murder 

shall  suffer  death  as  a  felon." (8)    {Sec.  2)  "Upon  every  con-  peramptory 
viction   for  murder  the   court  shall  pronounce  sentence  of  d^th°£ciTfl 
death."(9)    Courts  martial,  however,  as  akeady  observed,  d^^onary 
[§1052]  unlike  the  judge  in  an  ordinary  court,  are  author-  maS? 

(6)  4  Blackstone,  200.  by  persons  subject  to  the  mutiny  act'' 

(7)  4  Blackstone,  201.  Before,  25  &  26  Vict.  c.  65  was  passed  in 
§  879,  880.  It  may  be  observed,  that,  1862,  in  consequence  of  the  so-called 
provided  the  court  martial  has  juris-  military  murders,  and  a  reluctance  to 
diction  in  cases  of  murder  where  it  may  apply  the  existing  provisions  of  the 
be  sitting,  it  is  immaterial  whether  the  mutiny  act  where  applicable,  or  to  ex- 
murder  was  actually  committed  or  the  tend  them  to  those  cases  where  the 
death  took  plaee  within  or  without  the  sufferer  was  not  a  superior  officer,  or 
Queen's  dominions,  on  land  or  on  sea.  not  in  the  execution  of  his  office.  It 
— See  §  10;  compare  24  &  25  Vict.  c.  provides  that,  under  a  judge's  order, 
100,  ss.  9,  68.  M.A.  1  &  6.  where  the  prisoner  and  the  deceased 

(8)  This. act  also  provides  (see.  07)  were  both  subject  to  the  mutiny  act, 
that  "  every  accessory  after  the  fact  to  the  prisoner  may  be  removed  to  London 
murder  shall  be  liable,  at  the  discre-  or  Dublin,  and  there  tried  with  aU 
tion  of  the  court,  to  be  kept  in  penal  convenient  speed,  and,  if  convicted, 
servitude  for  life,  or  for  any  term  not  may  be  sentenced  to  be  punished  in 
less  than  three  years,  or  to  be  impri-  the  county  where  the  offence  was  com- 
soned  for  any  term  not  exceeding  two  mitted, — not  at  the  place,  as  was  de- 
years,  with  or  without  hard  labour."  cidedinthecaseof  Sw^r  JohnCurri^, 
As  to  accessories  in  general,  see  |  who  was  hung  at  Maidstone  County 
1060-64.  Jail  for  the  murder  of  M^jor  de  Vere, 

(9)  "An  act  for  the  more  speedy  B.E.,  at  Chatham,  on  the  11th  August, 
trial  of  certain  homicides  conmiitted  1865. 
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OF  CIVIL  OFFENCES. 


21  fc  25  Viefe. 
c  100. 


Offences 

against  the 
person  not 
resnltingin 
actnal  bomicide. 


Compiringor 
soliciting  to 
oonunit 
mnrder. 


ATnBKFTBTO 

MuBOEa. 

Administering 
poison,  or 
wonncUng  with 
intent  to 
mnrder. 


Attempttog 
to  administer 
poison,  or 

shooting  or 
attempting 
to  shoot,  or 


ised  to  award  penal  servitude  instead  of  awarding  the  capital 
sentence. 

1 123.  In  addition  to  the  provisions  relating  to  murder  and 
manslaughter,  the  above-cited  statute,  enacted  in  1861,  very 
much  simplified  the  law  as  to  other  offences  against  the 
person,  of  which  the  following  are  the  most  likely  to  come 
in  question  before  courts  martiaL 

1 124.  Sec.  4.  '^All  persons  who  shall  conspire,  confederate, 
and  agree  to  murder  any  person,  whether  he  be  a  subject  of 
Her  Majesty  or  not,  and  whether  he  be  within  the  Queen^s 
dominions  or  not,  and  whosoever  shall  solicit,  encourage, 
persuade,  or  endeavour  to  persuade,  or  shall  propose  to  any 
person,  to  murder  any  other  person,  whether  he  be  a  subject 
of  Her  Majesty  or  not,  and  whether  he  be  within  the  Queen's 
dominions  or  not,  shall  be  guilty  of  a  misdemeanor,"  and 
liable  to  penal  servitude  for  not  more  than  ten  and  not  less 
than  three  (now  five)  years,— or  to  imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

1125.  Sec.  11.  ^'Whosoever  shall  administer  to  or  cause 
to  be  administered  to  or  to  be  taken  by  any  person  any 
poison  or  other  destructive  thing,  or  shall  by  any  means 
whatsoever  (1)  wound  or  cause  any  grievous  bodily  harm 
to  any  person,  with  intent  in  any  of  the  cases  aforesaid  to 
commit  murder,  shall  be  guilty  of  felony,"(2)  and  liable  to 
penal  servitude  for  life  or  not  less  than  three  (now  five)  years, 
or  to  imprisonment  for  not  exceeding  two  years,  with  or 
without  hard  labour  and  with  or  without  solitary  confine- 
ment. 

1 126.  Sec.  14.  "  Whosoever  shall  attempt  to  administer  to 
or  shall  attempt  to  cause  to  be  administered  to  or  to  be 
taken  by  any  person  any  poison  or  other  destructive  thing, 
or  shall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger  or 


(1)  Destroying  or  damaging  a  bnild- 
ing  with  gunpowder  {sec.  12),  or  setting 
fire  to  or  casting  away  a  ship  (sec,  13) 
with  intent  to  mnrder,  are  punishable 
in  the  like  manner. 

(2)  By  the  14  &  16  Vict.  c.  19,  s. 
5,  If,  upon  the  trial  of  any  indictment 
for  any  felony,  except  murder  or  man- 
slaughter, where  the  indictment  shall 
allege  that  the  defendant  did  cut, 
stab,  or  wound  any  person,  the  jury 
shall  be  satisfied  that  the  defendant  is 
guilty   of  the   cutting,  stabbing,  or 


wounding  charged  in  such  indictment, 
but  are  not  satisfied  that  the  defradant 
is  guilty  of  the  felony  charg^ni  in  such 
inaictment,  then  and  in  every  such 
case  the  jury  may  acquit  the  de- 
fendant of  such  felony,  and  find  him 
guilty  of  unlawfully  cutting,  stabbing, 
or  wounding,  and  thereupon  such  de- 
fendant shaU  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  the 
misdemeanor  of  cutting,  stabbing,  or 
wounding. 
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in  any  other  inanner,'attempt  to  discharge  any  kind  of  loaded  24  &  25  yict. 
arms  at  any  person,  or  shall  attempt  to  drown,  suffocate,  or  attempting  to 
strangle  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  ^SS^^t  to 
to  commit  murder,  shall,  whether  any  bodily  injury  be  effected  ™°^*'- 
or  not,  be  guilty  of  felony,"  and  liable  to  penal  servitude  for 
life  or  not  less  than  three  (now  five)  years, — or  to  imprison- 
ment not  exceeding  two  years  as  above,  §  1125. 

1 127.  Sec.  15.  '^  Whosoever  shall,  by  any  means  other  By  any  other 
than  those  specified  in  any  of  the  preceding  sections  of  this  tempungto 
act,  attempt  to  commit  murder,  shall  be  gtiilty  of  felony,"  (3)  ^ 
and  liable  to  penal  servitude  for  life  or  not  less  than  three 

(now  five)  years, — or  imprisonment  as  above,  §  1125. 

1 128.  Sec.  16.  "Whosoever  shall  maliciously  send,  deliver,  §S^iiS«to* 
or  utter,  or  directly  or  indirectly  icause  to  be  received,  know-  m™i«« 
ing  the  contents  thereof,  any  letter  or  writing  threatening  to 

kill  or  murder  any  person,  shall  be  guilty  of  felony,"  and  liable 
to  penal  servitude  for  not  exceeding  ten  years,  nor  less  than 
three  (now  five^  years, — or  to  imprisonment,  as  above,  §  1 125. 

1 1 29.  Sec.  1 8. "  Whosoever  shall  unlawfully  and  maliciously  ^^^„**' 
by  any  means  whatsoever  wound  or  cause  any  grievous  bodily  J^^,^J;J*^tt 
harm  to  any  person,  or  shoot  at  any  person,  or,  by  drawing  Jj^^**** 

a  trigger  or  in  any  other  manner,  attempt  to  discharge  any  bodily  hann. 
kind  of  loaded  arms  at  any  person,  with  intent,  in  any  oT  the 
cases  aforesaid,  to  maim,  disfigure,  or  disable  any  person,  or 
to  do  some  other  grievous  bodily  harm  to  any  person,  or  with 
intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer 
of  any  person,  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life  or  for  not  less  than  three  (now  five)  years, 
or  to  imprisonment,  as  above,  §  1125. 

1 130.  Sec.  19.  "Any  gim,  pistol,  or  other  arms  which  shall  J^JiJ^jf 
be  loaded  in  the  barrel  with  gunpowder  or  any  other  explo-  loaded  Mma. 
sive   substance,  and  ball,  shot,  slug,  or  other  destructive 
material,  shall  be  deemed  to  be  loaded  arms  within  the 
meaning  of  this   act,  although  the   attempt  to   discharge 

the  same  may  fail  from  want  of  proper  priming  or  from  any 
other  cause."  (4) 

1 1 3 1 .  Sec.  20. "  Whosoever  shall  unlawfully  and  maliciously  innictiiig 

^  J  ^    bodily  injury, 

with  or  withoafe 

(3)  This  section  applies  to  infernal    meet    eyery  case    where    a    prisoner  ^e^pon. 
machines,  and  has  been  held  to  justify    attempts  to  discharge  a  loaded  rifle, 

a  conTiction  for  an  attempt  to  commit  &c.,  bat  which  misses  fire  for  want  of 
suicide.     See  §  249.  priming,  cap,  or  other  like  cause. — 

(4)  This  clause  vas  introduced  to     Greaves,  p.  32. 
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S4  &  2ft  Vict 
clOO. 


AttemptiDg  to 
choke,  &o.,  in 
order  to  commit 
any  indictable 
offence. 


Whipping  malo 
garotten. 


Using  chloro- 
form, &c,  to 
commit  any 
indictable 
offence. 


Kalidonaly 
■dmtniateriug 
ooiaon,  Ace,  bo 
'o  oidanger 
'inflict 


wound  or  inflict  any  grievous  bodily  hardi  upon  any  other  per- 
son, either  with  or  without  any  weapon  or  instrument,  shall  be 
guilty  of  a  misdemeanor,  and  liable  to  penal  servitude  for 
three  (now  jive)  years,  or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour. 

1 1 32.  Sec.  21.  "Whosoever  shall,  by  any  means  whatsoever, 
attempt  to  choke,  suffocate,  or  strangle  any  other  person,  or 
shall,  by  any  means  calculated  to  choke,  suffocate,  or  strangle, 
attempt  to  render  any  other  person  insensible,  unconscious, 
or  incapable  of  resistance,  with  intent  in  any  of  such  cases 
thereby  to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  in  any  of  such  cases,  thereby  to  assist  any  other 
person  in  committing,  any  indictable  offence,  shall  be  guilty 
of  felony,"  and  liable  to  penal  servitude  for  life  or  not  less 
than  three  (now  five)  years, — or  to  imprisonment  not  exceed- 
ing two  years,  with  or  without  hard  labour.  This  punishment 
having  been  found  insu£Scient  to  deter  from  crimes  of  vio- 
lence, it  was  enacted  in  1863  by  "An  Act  for  the  further 
security  of  the  persons  of  Her  Majesty's  subjects,"  (26  &  27 
VicU  c.  44)  that  any  person  convicted  under  either  this  sec- 
tion, or  the  forty-third  section  of  the  24  &  25  Vict.  c.  43 
[§  1175],  may  be  once,  twice,  or  thrice,  privately  whipped,  if 
under  sixteen  with  twenty-five  strokes  of  a  birch  rod,  and  in 
the  case  of  any  other  male  offender  with  lifty  strokes — ^the 
court  in  its  sentence  specifying  the  number  of  strokes  and 
the  instrument,  and  such  whipping  to  take  place  within  six 
months  after  passing  the  sentence. 

1 133.  Sec.  22.  "Whosoever  shall  unlawfully  apply  or  ad- 
minister to  or  cause  to  be  taken  by,  or  attempt  to  apply  or 
administer  to  or  attempt  or  cause  to  be  administered  to  or 
taken  by,  any  person,  any  chloroform,  laudanum,  or  other 
stupefying  or  overpowering  drug,  matter,  or  thing,  with 
intent  in  any  of  such  cases  thereby  to  enable  himself  or  any 
other  person  to  commit,  or  with  intent  in  any  of  such  cases 
thereby  to  assist  any  other  person  in  committing,  any  indict- 
able offence,  shall  be  guilty  of  felony,  and  liable  to  penal 
servitude  for  life  or  not  less  than  three  years,— -or  to  impri- 
sonment, as  above,  §  1132. 

1 134.  Sec.  23.  "Whosoever  shall  unlawfully  and  maliciously 
administer  to  or  cause  to  be  administered  to  or  taken  by  any 
other  person  any  poison  or  other  destructive  or  noxious  thing. 
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SO  as  thereby  to  endanger  the  life  of  such  person,  or  so  as  34&95Vict. 

thereby  to  inflict  upon  such  person  any  grievous  bodily  harm,  ^eyom 

shall  be  guilty  of  felony,"  (5)  and  liable  to  penal  servitude  »»<iiiyJ»««n- 
not  exceeding  ten  years  nor  less  than  three  (now  five)  years, 
or  to  imprisonment,  as  above,  §  1132. 

1135.  Sec.  24.  "Whosoever  shall  unlawfully  and  mali-  Maiidonsiy 

,  administezio^ 

ciously  administer  to  or  cause  to  be  administered  to  or  taken  poiaon,  kc„ 

-  .  with  intent  to 

by  any  other  person  any  poison  or  other  destructive  or  noxious  injure,  aggrieTe, 

J^  _  or  ftnnoy  any 

thing,  with  intent  to  injure,  aggrieve  or  annoy  such  person,  other  person. 
shall  be  guilty  of  a  misdemeanor,"  and  Liable  to  penal  ser- 
vitude for  three  (now  five)  years  or  to  imprisonment,  as 
above,  §1132. 

1 136.  Sec.  28.  "Whosoever  shall  unlawfully  and  mali-  causing toduy 
ciously,  by  the  explosion  of  gunpowder  or  other  explosive  gunpowder. 
substance,  bum,  maim,  disfigure,  disable,  or  do  any  grievous 

bodily  harm  to  any  person,  shall  be  guilty  of  felony,"  and 
Hable  to  penal  servitude  for  life  or  not  less  than  three  (now 
five)  years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

1137.  Sec.  29.  "Whosoever  shall  unlawfully  and  mali-  causing 

irun  powder  to 

ciously  cause  any  gunpowder  or  other  explosive  substance  to  explode, 

,    J  J  o      r  r  or  sending  to 

explode,  or  send  or  deliver  to  or  cause  to  be  taken  or  re-  any  person  an 

.  -  explosiye  sub> 

ceived  by  any  person  any  explosive  substance  or  any  other  stance,  or 
dangerous  or  noxious  thing,  or  put  or  lay  at  any  place  or  corroeive  fluid 
cast  or  throw  at  or  upon  or  otherwise  apply  to  any  person,  any 
corrosive  fluid  or  any  destructive  (6)  or  explosive  substance,  0°  »p«I«>°' 

•^  \    /  r  '    with  intent  to 

with  intent  in  any  of  the  cases  aforesaid  to  bum,  maim,  dis-  ?«  grierous 

•^  '  '  bodily  harm. 

figure,  or  disable  any  person,  or  to  do  some  grievous  bodily 
harm  to  any  person,  shall,  whether  any  bodily  injury  be 
effected  or  not,  be  guilty  of  felony,"  and  liable  to  penal  ser- 
vitude for  life  or  for  not  less  than  three  (now  five)  years, — 
or  to  imprisonment,  as  above,  §  1136. 

1 138.  Sec.  35.  "Whosoever,  having  the  charge  of  any (7)  ?Jj£l?L 

(5)  If  the  court  be  not  satisfied  that  TJnlawfallj  throwing  wood,  &c.  up- 
any  person  charged  under  this  section  on,  or  otherwise  obstructing  a  railway 
18  guilty  of  felony,  but  shall  be  satisfied  with  intent  to  endanger  safety,  is  {see. 
that  he  is  guilty  of  the  misdemeanor  in  32)  a  felony  punishable  by  penal  ser- 
section  24,  they  may  find  him  guilty  vitude  for  Hfe. 

accordingly. — Sec.  26.  (7)  The  1  Geo.  4,  c.  4,  from  which 

(6)  Boiling  water  held  to  be  "des-  this  clause  is  taken,  was  confined  to 
tructive." — Km,  v.  Craufardt  2  Car-  stage-coaches  and  public  carriages, 
rington  and  £eane,  129. 
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24  &  26  Ylct. 
c  100. 

jiirlng  perBons 

byforiouB 

driving. 


AflSAULTB. 

ABBftolt  a  minor 
offence  included 
in  crime 
attended  with 
▼iolenoe. 


ABBAUltSWlth 

Intent  to 
oommlt  felony, 
or  resist 
peace  offloen, 
or  resist 
apprehension. 


Assaults 
occasioning 
bodily  harm. 


Common 

assault. 


Unnatural  and 
Indecent 
assaults,  and 
offences  against 
the  person  of 
women. 


carriage  or  vehicle,  shall,  by  wanton  or  furious  driving  or 
raciQg  or  other  wilful  misconduct,  or  by  wilful  neglect,  do  or 
cause  to  be  done  any  bodily  harm  to  any  person  whatsoever, 
shall  be  guilty  of  a  misdemeanor,"  and  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

1 1 39.  An  assault  is  an  attempt  or  offer  to  commit  any 
forcible  crime  against  the  person  of  another,  such  as  battery, 
murder,  robbery,  rape,  and  so  forth.  It  may  be  found  when 
the  evidence  fails  to  prove  the  greater  offence  charged  against 
the  prisoner,  and  is  an  offence  punishable  at  common  law, 
by  fine  or  imprisonment,  or  both,  the  measure  of  which, 
except  in  cases  expressly  provided  for  by  statute,  is  at  the 
discretion  of  the  court.  As  to  assaults  the  act  provides  (jBec.  38), 
'^  Whosoever  shall  assault  auy  per£on  with  intent  to  commit 
felony,  or  shall  assault,  resist,  or  wilfully  obstruct  any  peace 
officer  in  the  due  execution  of  his  duty,  or  any  person  acting 
in  aid  of  such  officer,  or  shall  assault  any  person  with  intent 
to  resist,  to  prevent  the  lawful  apprehension  or  detainer  of 
himself  or  any  other  person  for  any  offence,  shall  be  guilty 
of  a  misdemeanor"  and  liable  to  imprisonment  not  exceeding 
two  years  with  or  without  hard  labour.  {Sec.  47.)  '' Whosoevejr 
shall  be  convicted  upon  an  indictment  of  any  assault  occa- 
sioning actual  bodily  harm,  shall  be  liable,  at  the  discretion  of 
the  comt,  to  be  kept  in  penal  servitude  for  the  term  of  three 
(now  five)  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour  ;  and  whosoever 
shall  be  convicted  upon  an  indictment  for  a  common  as- 
sault (8)  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  one  year,  with  or 
without  hard  labour." 

1 140.  The  crimes  of  sodomy,  rape,  and  defilement  of 
women  and  children  are  so  clearly  and  succinctly  noticed 
in  the  sections  of  the  24  &  25  Vict.  c.  100,  which  follow, 
that  it  would  be  scarcely  possible  to  compress  their  meaning 
into  briefer  terms.  Indeed  the  adaptation  of  language  to 
that  horrible  crime,  which  our  law  describes  in  its  very  in- 
dictments as  unfit  to  be  named  amongst  Christians,  would  be 
of  itself  so  painful  as  to  render  the  adoption  of  technical 

(8)  Mere  words  cannot  in  any  ease  hitting),  with  or  without  a  weapon,  or 
amount  to  an  offenco  against  the  per-  any  other  act  indicating  an  intentioiii  to 
son,  but  striking  at  another  (without    use  violence,  is  an  assault. 
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terms  desirable.     The  diflSculties  formerly  attending  the  ^*S**'^«*' 
conviction  in  cases  of  this  crime,  and  of  rape,  from  the  pecu- 
liarity of  the  fiwts  requisite  to  be  given  in  evidence,  are  ob- 
viated by  the  following  enactment,  which  was  called  for  as 
much  by  public  decorum  as  to  prevent  failures  of  justice. 
{Sec.  63.)  '*  Whenever  upon  the  trial  of  any  offence  punish-  cmmi 
able  under  this  act,  it  may  be  necessary  to  prove  carnal  denned. 
knowledge,  it  shall  not  be  necessary  to  prove  the  actual 
emission  of  seed  in  order  to  constitute  a  carnal  knowledge, 
but  the  carnal  knowledge  shall  be  deemed  complete  upon 
proof  of  penetration  only." 

1141.  Eape  is  defined  to  be  the  carnal  knowledge  of  a  Definition  of 
woman  without  her  consent.    The  woman  ravished  is  a  com-  **** ' 
potent  witness,  but  the  credibility  of  her  testimony,  and  how  party  nTished 
far  she  is  to  be  believed,  must  be  left  to  the  juiy,  upon  the  eridence ; 
circumstances  of  fact  that  concur  in  that  testimony ;  for 
instance,  if  the  witness  be  of  good  fame ;  if  she  presently 
discover  the  offence,  and  make  search  for  the  offender ;  if 
the  party  accused  fled  for  it ;  these  and  the  like  are  concur- 
ring circumstances,  which  give  greater  probability  to  her 
evidence ;  but,  on  the  other  side,  if  she  be  of  evil  fame,  (9) 
and  stand  unsupported  by  others  ;  if  she  concealed  the  injury 
for  any  considerable  time  after  she  had  opportxmity  to  com- 
plain ;  if  the  place,  where  the  act  was  alleged  to  have  been  achudon 
committed,  was  where  it  was  possible  she  might  have  been  Tfllmoemay  be 
heard  and  she  made  no  outcry,  these  and  the  like  circum-  Soompetcnt 
stances  carry  a  strong,  but  not  conclusive  presumption,  that  ^d^; 
her  testimony  is  false  or  feigned.  (10)  The  admissibility  of  the 
evidence  of  a  child,  under  ten  or  twelve  years  of  age,  on  whom 
this  crime  may  have  been  committed,  rests,  as  in  other  cases, 
on  the  development  of  her  mental  faculties,  and  on  her  ca- 
pability to  judge   of  the   consequences  of  perjury.     Actual  actoaifoice 
force  is  necessary  to  constitute  the  crime  of  rape;  it  was  held  oonstime 
by  a  majority  of  the  judges,  that  having  carnal  knowledge 
of  a  married  woman,  with  circumstances  that  induced  her  to 

(9)  It  is  no  excuse  that  the  woman  aggressor  did  not  comprehend  the  tme 

is  a  common  strumpet,  or  the  concubine  nature  of  the  injury.    No  extremity  of 

of  the  ravisher,  although  the  eyidence  self-degradation  can  ever  depriTe    a 

would  need,  in  such  case,  to  be  pro-  woman  of  the  right  to  re-assert  and 

portionably  strong. — 1  Hale,  729.  The  make  others  respect  the  natural  dignity 

common  law  does  not  tales  into  con-  of  her  sex.   See  rhi]l\pB,  Jurisprudence, 

sidemtion  the  moral  character  of  tho  «.  1S4. 
complaining  party,  except  so  &r  as  it        (lOW  Blackstone,  213. 
may  lead  to  the  inference  that  the 
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Except  in 
of  idiot. 


A  male  tinder 
fourteen  can- 
not commit 
rape. 


Pnnishment 
of  rape. 


Procnring  the 
defilement  of 
girl  nnder  age. 


Carnally 
knowlni?  a 
fdrl  nnder 
ten  years  of 
age. 

Carnally 
knowing  a 
farl  between 
the  ages  of  ten 
and  twelTe. 


Attempts  to 
commit  abate  of 
«irlB,  or  rape. 


suppose  that  the  offender  was  her  husband,  does  not  amount 
to  rape*  (1)  On  the  other  hand,  the  Court  of  Crown  Cases 
Beserved  affirmed  a  conviction  at  the  Leeds  summer  assizes 
1873,  for  an  attempt  at  rape  (evidence  of  the  completion  of 
the  offence  being  insufficient),  where  there  was  no  evidence  of 
force  being  used,  but  the  idiotcy  of  the  prosecutrix  was 
so  great  that  she  was  incapable  of  expressing  assent  or 
dissent.  (2)  A  male  infant,  under  the  age  of  fourteen  years, 
is  presumed  by  law  incapable  to  commit  a  rape,  (3)  and 
therefore  must  be  acquitted  if  tried  as  a  principal  in  the 
first  degree,  but  he  may  be  convicted  of  an  assault,  and 
may,  as  may  also  the  woman's  husband,  or  a  woman,  be  a 
principal  in  the  second  degree,  and  punished  in  like  manner 
as  the  actual  perpetrator  for  aiding  and  abetting.  (4) 

1 142.  8ec»  48.  "Whosoever  shall  be  convicted  of  the 
crime  of  rape  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life,  or  for  not  less  than  three  (now^t;e)  years, 
or  to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour. 

1 143.  Sec.  49.  "  Whosoever  shall,  by  false  pretences,  &lse 
representations,  or  other  fraudulent  means,  procure  any 
woman  or  girl  under  the  age  of  twenty-one  years,  to  have 
illicit  carnal  connection  with  any  man,  shall  be  guilty  of  a 
misdemeanor,"  and  liable  to  imprisonment  as  above,  §  1142. 

1 144.  1^.  50.  "Whosoever  shall  unlawfully  and  carnally 
know  and  abuse  any  girl  imder  the  age  of  ten  years,  shall  be 
guilty  of  felony,"  (5)  punishable  as  rape,  above,  §1142. 

1145.  Sec.  51.  "  Whosoever  shall  unlawfully  and  camaUy 
know  and  abuse  any  girl  being  above  the  age  of  ten  years 
and  under  the  age  of  twelve  years,  shall  be  guilty  of  a  mis- 
demeanor," and  liable  to  penal  servitude  for  three  (now  Jive) 
years,  or  to  imprisonment  as  above,  §  1142. 

1 146.  Sec.  52.  "Whosoever  shall  be  convicted  of  any  in- 


(1)  Bex  V,  Jackson,  AichMd,  657. 
But  if  a  woman  yield  through  fear  of 
death,  it  is  a  rape ;  or  if  the  connection 
take  place  when  she  is  in  a  state  of 
insensibility  from  liquor  given  by  the 
prisoner  (though  the  liquor  was  not 
given  with  a  view  to  a  rape)  it  is  a 
rape. — Archbold,  656. 

(2)  B.  V.  Wearer.    Law  Beports, 
2.CC.B,83. 


(3)  2  Blackstone,  212. 

U)  1  Hale,  639. 

(5)  The  evidence  in  this 

ana    that   in    the    foUowing    

(I  1145),  is  the  same  as  in  npe,  with 
the  exception  that  the  act  is  eqnalty 
punishable  if  done  with  the  oonaent 
of  the  child.  See  also  f  S32.  834. 
1146. 
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decent  assault  upon  any  female,  or  of  any  attempt  to  have  34  &  25  vice. 
carnal  knowledge  of  any  girl  under  twelve  years  of  age, 
shall  be  liable"  to  imprisonment,  as  above,  §1142. 

1 147.  Sec.  53.  "Where  any  woman  of  any  age  shall  have  Abduction  of 
any  interest,  whether  legal  or  equitable,  present  or  future,  ^"I^^ 
absolute,  conditional,  or  contingent,  in  any  real  or  personal  moti^?f 
estate,  or  shall  be  a  presumptive  heiress  or  coheiress,  or  pre-  ^°^* 
sumptive  next  of  kin,  or  one  of  the  presumptive  next  of  kin, 

to  any  one  having  such  interest,  whosoever  shall,  from 
motives  of  lucre,  take  away  or  detain  such  woman  against 
her  will,  with  intent  to  marry  or  carnally  know  her,  or  to 
cause  her  to  be  married  or  carnally  known  by  any  other  Fraudulent 

**  J  J  abduction  of 

person ;  and  whosoever  shall  fraudulently  allure,  take  away,  agiriunder 

•/  •/      agB  against 

or  detain  such  woman,  being:  under  the  a&:e  of  twenty-one  thewiuof 

®  ®  "^  her  &ther,  &c. 

years,  out  of  the  possesaion  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the  lawful  care  or 
charge  of  her,  with  intent  to  marry  or  carnally  know  her,  or 
cause  her  to  be  married  or  carnally  known  by  any  other 
person,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  (now  ^w)  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour."  (6) 

1 148.  Sec.  54.  "Whosoever  shall,  by  force,  take  away  or  porciwe 
detain  against  her  will  any  woman  of  any  age,  with  intent  ^"^"L?' 
to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  mawyhCT* *** 
or  carnally  known  by  any  other  person,  shall  be  guilty  of 
felony,"  and  liable  to  penal  servitude  not  exceeding  fourteen 

years  nor  less  than  three  (now^t;e)  years,  or  to  imprisonment 
as  above,  §1147. 

1 149.  Sec.  55.  "Whosoever  shall  unlawfully  take  or  cause  Abduction  of 
to  be  taken  any  unmarried  girl,  being  under  the  age  of  six-  iltoeny^ 
teen  years,  out  of  the  possession  and  against  the  will  of  her  **  *^* 
father  or  mother,  or  of  any  other  person  having  the  lawful 

care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanor,"  and 
liable  to  be  imprisoned  as  above,  §  1147. 

1 1 50.  Sec.  57.  "  Whosoever,  being  married,  shall  marry  Bigamy. 

(6)  Persons  convicted  of  any  offence  property  of  snch  woman,  or  which  shall 

against  this  section,  are  incapable  of  come  to  her  as  heiress,  co-heiress,  or 

taking  any  estate  or  interest,  legal  or  next  of  kin. 
equitable,  in   any   real   or  personal 
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C.100. 
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attempts  to 
procaiB 
abortion. 


Procurini^ 
drui!B,  tc,  to 
caaae  abortion. 


Concealing  the 
birth  of  a 
child. 


Sodomjand 
bestiality,  or 


any  other  person  during  the  life  of  the  former  husband  or 
wife,  whether  the  second  marriage  shall  have  taken  place  in 
England  or  Ireland  or  elsewhere,  shall  be  guilty  of  felony," 
(7)  and  liable  to  penal  servitude  not  exceeding  seven  years 
nor  less  than  three  (now  Jive)  years,  or  to  imprisonment  as 
above,  §1147. 

1 151.  Sec.  58.  ^'Whosoever,  with  intent  to  procure  the 
miscarriage  of  any  woman,  whether  she  be  or  be  not  with 
child,  shall  unlawfully  administer  to  her  or  cause  to  be  taken 
by  her  any  poison  or  other  noxious  thing,  or  shall  unlawfully 
use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  shall  be  guilty  of  felony,^  and  liable  to  penal  servitude 
for  life  or  not  less  than  three  {now  five)  years,  or  to  impris- 
onment not  exceeding  two  years,  with  or  without  hard  labour 
and  with  or  without  solitary  confinement. 

1 1 52.  Sec.  59.  ^^  Whosoever  shall  unlawfully  supply  or 
procure  any  poison  or  other  noxious  thing,  or  any  instrmnent 
or  thing  whatsoever,  knowing  that  the  same  is  intended  to  be 
unlawfully  used  or  employed  with  intent  to  procure  the  mis- 
carriage of  any  woman,  whether  she  be  or  be  not  with  child, 
shall  be  guilty  of  a  misdemeanor,"  and  liable  to  penal  servi- 
tude for  three  (now  five)  years,  or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour. 

1 153.  jS^.  60.  ^'If  any  woman  shall  be  delivered  of  a 
child,  every  person  (8)  who  shall,  by  any  secret  disposition  of 
the  dead  body  of  the  said  child,  whether  such  child  died  before, 
at,  or  after  its  birth,  endeavour  to  conceal  the  birth  thexeof, 
shall  be  guilty  of  a  misdemeanor,  and  liable  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour.  (9) 

1 1 54.  Sec.  61.  "Whosoever  shall  be  convicted  of  the 
abominable  crime  of  buggery,  committed  either  with  man- 

(7)  The  section  provideB  that  this  against  the  mother  or  not. — Crteaca, 
does  not  extend  '*  to  anj  person  marrj-    p.  57. 

ini;  a  second  time,  whose  hnsband  or        (9)  This  section  fnither  proyides, 

wife  shall  hare  been  continoaUy  absent  if  the  person  tried  for  the  murder  of 

firom  such  person  for  the  space  of  seven  any  child  shall  be  aoqnitted  thenof, 

years  then  last  past,  and  shall  not  have  and  it  appear  in  evidence  that  the 

been  known  by  such  person  to  be  living  child  had  recently  been  bom,  and  that 

within  that  time.**  snch  person  did,  by  some  secret  dis- 

(8)  Under  former  enactments,  it  position  of  the  dead  body  of  such. 
was  necessary  to  prove  that  the  mo-  child,  endeavour  to  conceal  the  birth 
ther  participated  in  the  endeavour  to  thereof,  that  the  court  may  pass  sneh 
conceal  the  birth,  but  this  clause  in-  sentence  as  if  such  person  had  been 
dudes  every  person  who  uses  such  convicted  upon  indictment  for  the  con* 
endeavour,  and  it  is  quite  immaterial  oealment  of  the  birth. 

under  it  whether  there  be  any  evidence 
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kind  or  with  any  animal,  shall  be  liable,  at  the  discretion  of  34&25Y]ot. 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  ten  years." 

1155.  This  crime  may  be  committed  by  man  with  man,  or  tbennoafeazai 
in  the  same  unnatural  manner  with  woman,  or  by  man  or 
woman  with  beast ;  and  the  rule  of  law  herein  is,  that  if  the 
-parties  are  arrived  at  years  of  discretion,  and  both  acting 

and  consenting,  that  each  shall  incur  the  punishment  due  to 
the  crime.  It  has  been  remarked  of  this  ofifence,  as  of  rape, 
that  it  is  a  crime  which  ought  to  be  strictly  and  impartially 
proved,  and  then  as  strictly  and  impartiaUy  punished ;  but  it 
is  an  offence  of  so  black  a  nature,  so  easily  charged,  and  the 
negative  so  difficult  to  be  proved,  that  the  accusation  should 
be  clearly  made  out ;  for,  if  false,  it  deserves  a  punishment 
inferior  only  to  that  of  the  crime  itself.  (1) 

1 1 56.  Sec.  62.  '^  Whosoever  shall  attempt  to  commit  the  Attempttto 
said  abominable  crime,  or  shall  be  guilty  of  any  assault  S^omi^ 
with  intent  to  commit  the  same,  or  of  any  indecent  assault,  ^^'^^ 
upon  any  male  person,  shall  be  guilty  of  a  misdemeanor," 

and  liable  to  penal  servitude  not  exceeding  ten  years,  nor 
less  than  three  (now  five)  years,  or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour. 

1 1 57.  Offences  against  property  may  be  considered  under  sAj^asvict. 
the  heads  of  Larceny  and  similar  offences,  including  Burgla/ry  ^^^^^ 
and  Embezzlement ;  Malicioua  Injuries,  including  Arson ;  ^^^^nr 
Forgery;  and,  lastly,  PersoncUion.    As  before  in  respect  to 
offences  against  the  person,  the  arrangement  of  the  several 
Criminal  Law  Consolidation  Acts  will  be  followed  as  to  offences 

dealt  with  by  them,  omitting  those  which  courts  martial  may 
be  less  probably  called  upon  to  try  under  the  provisions  of 
the  articles  of  war. 

1 158.  The  act  for  consolidating  and  amending  the  statute  BaiieeBfnu- 
law  as  to  larceny  and  other  similar  offences,  (24  &  25  Vict.  ^rSigp^' 
c.  96)  enacts  (sec.  3),  "  Whosoever,  being  a  bailee  (2)  of  any  SSoeny. 
chattel,  money,  or  valuable  security,  shall  fraudulently  take 

or  convert  the  same  to  his  own  use  or  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall  not  break 
bulk  or  otherwise  determine  the  bailment,  shall  be  guilty  of 
larceny,  and  may  be  convicted  thereof  upon  an  indictment 

(1)4  Blackstone,  215.  Ab  to  threats    haTing  the  property  of  another  person 
of  accusing,  see  }  117^9.  in  his  custody. 

(2)  The  technical  name  of  the  person 

H  H 
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for  larceny ;  but  this  section  shall  not  extend  to  any  offence 
punishable  on  summary  conviction.'' 

1 1 59.  Sec,  4.  "  Whosoever  shall  be  convicted  of  simple  (3) 
larceny,  or  of  any  felony  hereby  made  punishable  like  simple 
larceny,  shall  (except  in  the  cases  hereinafter  otherwise 
provided  for)  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  the  term  of  three  {now  Jive)  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

1 1 60.  To  convict  of  larceny  (theft)  there  must  be  proved 
a  felonious  taking  (4)  and  carrying  away  of  property, — 
either  actually  belonging  to  the  person  named  in  the  in- 
dictment or  charge,  or  in  his  custody  as  bailee, — ^from  his 
possession,  constructive  or  actual. 

1 161.  The  taking  must  he  felonious,  that  is,  done  (xniTtw 
furandij  or  with  an  intention  of  stealing; — ^without  any 
claim  or  pretence  of  right,  and  with  intent  wholly  to  deprive 
the  owner  of  his  goods  and  to  appropriate  or  convert 
them  to  the  taker's  own  use.  Otherwise  the  taking  of 
another's  property  is  a  trespass  only,  and  not  an  indictable 
o£fence. 

1 162.  In  deciding  as  to  the  intent,  no  general  rules  can 
apply,  as  it  must  be  gathered  from  the  evidence  of  the  cir- 
cumstances in  each  particular  case.  It  is  an  admitted  prin- 
ciple, that  in  every  case  of  alleged  larceny,  the  questions 
whether  the  defendant  took  the  goods  knowingly  or  by  mis- 
take— ^whether  he  took  them  bona  fide  under  a  claim  of  right, 
or  otherwise — and,  whether  he  took  them  with  an  intent 
to  return  them  to  the  owner,  or  fraudulently  with  intent 
to  deprive  the  owner  of  them  altogether,  and  to  appropriate 
or  convert  them  to  his  own  use — are  questions  entirely  for 
the  consideration  of  the  jury,  (or  the  members  of  a  court 


(3)  Compound  larceny  is — not  re- 
peated theft,  bnt — stealing  from  the 
nouse,  or  person ;  or  with  other  cir- 
cumstances of  aggrayation. 

The  act  {sec,  6)  provides  that  three 
larcenies  within  six  months  may  be 
tried  in  one  indictment ;  and  (see.  71) 
makes  a  similar  provision  as  to  dis- 
tinct acts  of  embezzlement;  bnt  this 
joining  of  several  instances  has  always 


been  the  mle  at  courts  martial, 

even  as  respects  wholly  digwiTnilar  of- 
fences.   See  g  401. 

(4)  The  thing  taken  must  be  of 
some  intrinsic  value,  though,  it  n««<i 
not  be  of  the  value  of  the  l€«k»t  con. 
known  to  the  law,  i.  e.  not  'worth  ^ 
farthing.— 5^.  v.  Morrig,  ArcttbdhL 
297. 
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martial)  to  be  determined  by  them,  upon  a  view  of  the  par-  S4  &  25  Tict. 
ticnlar  &cts  of  the  case.  (5) 

1 163.  There  are  however  many  cases,  where,  although  Luoenymay 
there  is  a  delivery  of  the  goods  by  the  owner,  yet  the  pos-  wberathera 
session  in  law  remains  in  him,  and  larceny  may  be  com-  deUTeryof 
mitted ;  (6)  as  in  the  case  of  a  servant,  who  has  merely  the       "^^^^ 
care  and  oversight  of  the  goods  of  his  master,  as  the  butler 

of  plate,  the  shepherd  of  sheep,  and  the  like ;  or  of  the 
guest  at  an  inn,  who  steals  the  plate  set  before  him,  of  which 
he  has  not  had  the  possession  delivered  to  him,  but  merely 
the  use.  (7) 

1 164.  First — ^The  taking  must  be  from  another:  a  wife  Theuktoer 
therefore  cannot  be  guilty  of  larceny  in  taking  the  goods  of  trom  another. 
her  husband,  because  they  are  one  in  law.     So  a  part  owner 

of  personal  property  cannot  be  guilty  of  larceny  in  taking  it 
out  of  the  possession  of  his  co-partner,  except  the  person  in 
whose  possession  the  property  may  be  is  personally  respon- 
sible for  it,  (8)  in  which  case  a  co-partner  stealing  property 
is  guilty  of  larceny ;  as  a  man  may  be,  who  steals  his  own 
goods,  for  instance,  from  a  pawnbroker,  or  from  any  person 
to  whom  he  has  delivered  and  entrusted  them,  with  intent  to 
charge  such  bailee  with  the  value.  (9) 

1 165.  Secondly. — It  is  necessary  to  prove  a  canyin^ate^aj^.  Th6canyfa« 
The  slightest  removal  of  the  chattel  from  the  place  in  which  *'*^* 

it  was  found,  will  be  sufficient.  The  prisoner  had  lifted  a 
bag  fi^m  the  bottom  of  the  boot  of  the  Exeter  mail,  but  was 
-detected  before  he  had  got  it  out ;  it  did  not  appear  that  it 
was  entirely  removed  from  the  space  it  had  first  occupied  in 
the  boot,  but  the  raising  it  from  the  bottom  had  completely 
removed  each  part  of  it  from  the  space  that  identical  part 
had  occupied ;  this  was  held  by  the  twelve  judges  to  be  a 
carrying  away  sufficient  to  constitute  larceny.  (1) 

1 166.  Thirdly. — It  must  be  proved  that  the  goods  stolen  ptoptrty 
were  the  property  of  the  person  set  forth  in  the  indictment  betbeaotoai 
or  charge,  either  as  the  owner  or  bailee.     Under  this  head,  poaaeaoioaofC 

(5)  Archbold,  304.  charge  such  bailee,  but  to  defraud  the 

(6)  ^"Larceny and  Embezzlement  customs    of    certain   duties    payable 
l>y  Servants,"  §  1196.  thereon,  yet  if  the  bailee  had  an  in- 

(7)  1  Hale,  506.     &0  §  1199.  terest  in  the  possession,  and    oould 

(8)  Bex  V.  Bramley.  Archbold,  305.  have  withheld  it  from  the  owner,  the 

(9)  4  Blackstone,  231.    If  a  man  taking  is  larceny. — Rex  y.  WHkinson^ 
steal  his    own  goods    from  his  own  Archbold,  404. 

bailee,  though  he  has  no  intent  to        (1)  Rex  v.  Walsh,  Boflcoe,  605, 
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Stealing 
hones,  oowSy 
sheep,  &c. 


Killing  animals 
with  intent 
to  steal  the 
carcase,  Lc. 


Wflbor 
fiodlrilt. 


Bobbery  or 
stealing  from 
the  person. 


The  oflenoe 
may  be  found 
whether  the 


tbere  are  many  refinements  of  law,  which  can  scarcely  be  the 
subject  of  consideration  by  courts  martial ;  (2)  the  principal 
of  which  are,  that  when  the  bailor  steals  his  own  goods,  they 
should  be  charged  as  the  goods  of  the  bailee.  (3) 

1 167.  The  24  &  25  Vict.  c.  96,  [§1158]  enacts  (sec.  10)» 
^^  Whosoever  shall  steal  any  horse,  mare,  gelding,  colt,  or  filly, 
or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep, 
or  lamb,  shall  be  guilty  of  felony,^  and  liable  to  penal  servi-r 
tude  for  fourteen  years  nor  less  than  three  (now  Jive)  years^ 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  and  with  or  without  solitary 
confinement.  {Sec.  11.)  "Whosoever  shall  wilfully  kill (4) 
any  animal,  with  intent  to  steal  the  carcase^  skin,  or  any 
part  of  the  animal  so  killed,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable  to  the  same  punish^ 
ment  as  if  he  had  been  convicted  of  feloniously  stealing  the 
same,  provided  the  offence  of  stealing  the  animal  so  killed 
would  have  amounted  to  felony." 

1 168.  Sec,  29.  "Whosoever  shall,  either  during  the  life 
of  the  testator  or  after  his  death,  steal,  or  for  any  fraudulent 
purpose  destroy,  cancel,  obliterate,  or  conceal,  the  whole  or 
any  part  of  any  will,  codicil,  or  other  testamentary  instru-<' 
ment,  whether  the  same  shall  relate  to  real  or  personal 
estate,  or  to  both,  shall  be  guilty  of  felony,"  and  liable  to 
penal  servitude  for  life  or  for  not  less  than  three  (novrfive) 
years,  or  to  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confine* 
ment.  (5) 

1 169.  As  to  larceny  from  the  person,  and  other  like 
offences,  by  sec,  40,  "  Whosoever  shall  rob  (5)  any  person,  or 
shall  steal  any  chattel,  money,  or  valuable  security  firom  the 
person  of  another,  shall  be  guilty  of  felony,"  and  liable  to 
penal  servitude  for  fourteen  years  and  not  less  than  three 
years,  or  to  imprisonment  as  above  [§1168]. 

1 170.  Larceny  from  the  person  by  open  and  violent 
assault,  (6)  fiaills  imder  the  description  of  robbery,  but  should 


(2)  See  before,  $  391-3.  As  to  (5)  This  secdon  also  provides  that 
power  of  court  to  amend  yariances,  other  remedies  at  law  or  ia  equity  aro 
iee  §  846-8.  not  to  be  affected. 

(3)  R.  V.  Wilkinson  and  Harsden,  (6)  See  definition  of  "  Aasanlt,"  % 
Archbold,  298.  1139. 

(4)  Compare  1 1219. 


EOBBEBY . AND  LABCENY  FROM  THE  PEESON.   §1173       469 

€he  prisoner  be  charged  with  stealing  from  the  person,  and  24  &.S5  vict. 
it  appear  in  evidence  that  he  is  actually  guilty  of  robbery,  theft  effected 
he  is  not  on  that  account  entitled  to  an  acquittal  [§831].        JfoSS^^'"' 

1 171.  Robbery  is  the  felonious  and  forcible  takmg  of  any  Eobbery, 
property  from  the  person  of  another,   or  in  his  presence, 
against  his  will.     It  will  be  observed  that  this  offence  differs  The  taking 
from  simplq  larceny  inasmuch  as  the  taking  must  be  for-  forcible; 
cible  (7)  and  from  larceny  from  the  person,  as  it  may  be 
committed  by  taking  from  another  in  his  presence  only,  as 
where  a  robber  by  menaces  or  violence  puts  a  man  in  fear 

and  drives  away  his  cattle  before  his  face.  (8) 

1 172.  To  maintain  this  charge,  the  force  proved  may  be  bv  actual 
either  actual,  or  constructive  by  putting  in  fear.  With  ' 
respect  to  the  former  it  is  not  necessary  that  there  should 

be  an  actual  injury  to  the  person :  it  is  sufficient  to  show 
that  there  was  a  struggle,  or  that  the  property  was  wrested 
from  the  person  by  some  considerable  degree  of  violence,  as 
where  the  prisoner  laid  violent  hold  of  the  prosecutor's 
watch,  which  was  secured  by  a  steel  chain  round  his  neck, 
and,  by  two  or  three  jerks,  broke  the  chain  and  made  off 
with  the  watch ;  it  was  held  imanimously  by  the  judges, 
that  the  degree  of  violence  here  employed  was  sufficient  to 
justify  a  conviction  of  robbery,  because  the  prisoner  could 
not  obtain  the  watch  at  once,  but  had  to  overcome  the 
resistance  of  the  steel  chain  by  actual  force.  (9)  The  crime  or  bj potting 
may  equally  be  committed  by  putting  in  fear  (either  by 
threats  (1)  or  gestures)  to  such  a  degree  as  might  create  an 
apprehension  of  danger  in  a  mind  of  ordinary  firmness,  suffi- 
cient to  induce  a  surrender  of  property  to  him  who  had  no 
pretence  of  claim  to  it ;  and  in  this  case,  if  the  circumstances 
thus  proved  be  such  as  are  calculated  to  create  such  a  fear, 
it  is  not  necessary  to  pursue  the  inquiry  further,  and  examine 
whether  the  fear  actually  existed.  (2) 

1 173.  Sec.  41.  "If  upon  the  trial  of  any  person  upon  any  on  trial  for 
indictment  for  robbery  it  shall  appear  to  the  jury  upon  the  court  maniai 

(7)  The  taking  must  be  complete;        (1)  Obtaining  money  by  threatening 

otherwise  it  ia  no  robbery,  but  assault-  a  charge  for  an  infamous  crime,  had 

ing  with  intent  to  rob,  or  demanding  been  holden  to  be  robbery,  even  where 

property  by  menaces ;  as  to  which  of-  the  prosecutor  parted  with  his  money 

fences,  866  §  1173-77.  from  a  fear  merely  of  losing  his  cha- 

is)  1  Hale,  533.  racter,  but  this  offence  is  now  expressly 

9)  R.  V.  George  Mason,  B.  &  B.  declared  felony. — See  §  1178. 
419,  cited  Aichbold,  381-2.  (2)  Foster,  128^129. 
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of  an  aaaaolt 
with  intent 
to  rob. 


Anaalt  with 
intent  to  rob. 


Bobbery  or 
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person  armed, 
or  by  two  or 
more,  or 
robbery  and 
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Letter, 

money,  dtc, 
with  menaces. 


Demanding 
money,  4ic., 
with  menaces,  or 
by  force,  with  in- 
tent to  extort. 


evidence  that  the  defendant  did  not  commit  the  crime  of 
robbery,  but  that  he  did  commit  an  assault  with  intent  to 
rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is  guilty  of  an  assault  with 
intent  to  rob ;  and  thereupon  such  defendant  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been  con- 
victed upon  an  indictment  for  feloniously  assaulting  with 
intent  to  rob ;  and  no  person  so  tried  as  is  herein  lastly 
mentioned  shall  be  liable  to  be  afterwards  prosecuted  for  an 
assault  with  intent  to  commit  the  robbery  for  which  he  was- 
so  tried," 

1 1 74.  Sec.  42.  '*  Whosoever  shall  assault  any  person  with 
intent  to  rob  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  (save  and  except  in  the  cases  where  a  greater 
punishment  is  provided  by  this  act)  be  liable"  to  penal  ser* 
vitude  for  three  (now  Jive)  years,  or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour  and  with 
or  without  solitary  confinement. 

1 175.  Sec.  43.  "Whosoever  shall,  being  armed  with  any 
offensive  weapon  or  instriunent,  rob  or  assault  with  intent 
to  rob  any  person,  or  shall,  together  with  one  or  more  other 
person  or  persons,  rob,  or  assault  with  intent  to  rob,  any 
person,  or  shall  rob  any  person,  and  at  the  time  of  or 
immediately  before  or  immediately  after  such  robbery  shall 
woimd,  beat,  strike,  or  use  any  other  personal  violence  to 
any  person,  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life,  or  not  less  than  three  (now  Jive)  years,  or 
to  imprisonment  as  above,  §1174;  and  to  the  additional 
punishment  of  whipping  as  above,  §  1132. 

1 176.  Sec.  44.  "Whosoever  shall  send,  deliver,  or  utter, 
or  directly  or  indirectly  cause  to  be  received,  knowing  the 
contents  thereof,  any  letter  or  writing  demanding  of  any 
person  with  menaces,  and  without  any  reasonable  or  pro- 
bable cause,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  shall  be  guilty  of  felony,"  and  liable 
to  penal  servitude  for  life  or  not  less  than  three  (now  Jivey 
years,  or  to  imprisonment  as  above,  §1174. 

1177.  Sec.  45.  "Whosoever  shall  with  menaces  or  by. 
force  demand  any  property,  chattel,  money,  valuable  secu- 
rity, or  other  valuable  thing  of  any  person,  with  intent  to 
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steal  the  same,  shall  be  guilty  of  felony,'^  and  liable  to  penal  34  &  25  vict. 
servitude  for  three  (now  five)  years,  or  to  imprisonment  as 
above,  §1174. 

1 178.  i%c«  46.  "  Whosoever  shall  send,  deliver,  or  utter.  Threatening 
or  directly  or  indirectly  cause  to  be  received,  knowing  the 
contents  thereof,  any  letter  or  writing  accusing  or  threaten- 
ing to  accuse  any  other  person  of  any  crime  punishable  by 
law  with  death  or  penal  servitude  for  not  less  than  seven 
years,  or  of  any  assault  with  intent  to  commit  any  rape, 
or  of  any  attempt  or  endeavour  to  commit  any  rape,  or  of 
any  infamous  crime  as  hereinafter  (3)  defined,  with  a  view 
or  intent  in  any  of  such  cases  to  extort  or  gain  by  means  of 
such  letter  or  writing  any  property,  chattel,  money,  valuable 
security,  or  other  valuable  thing,  from  any  person,  shall  be 
guilty  of  felony,"  and  liable  to  penal  servitude  for  life,  or 
not  less  than  three  (now  five)  years,  or  to  imprisonment  as 
above,  §1174. 

1 1 70.  Sec.  47.  "Whosoever  shall  accuse  or  threaten  to  Accuaingor 

,  ,  _  threatening  to 

accuse,  either  the  person  to  whom  such  accusation  or  threat  accuse,  with  in- 

-_-,  ^  oi./.  tent  to  extort ; 

snail  be  made  or  any  other  person,  of  any  of  the  infamous  or 
other  crimes  lastly  hereinbefore  mentioned,  with  the  view  or 
intent  in  any  of  the  cases  last  aforesaid  to  extort  or  gain 
from  such  person  so  accused  or  threatened  to  be  accused,  or 
from  any  other  person,  any  property,  chattel,  money,  valu- 
able security,  or  other  valuable  thing,  shall  be  guilty  of 
felony,"  and  liable  to  penal  servitude  for  life  or  not  less  than 
three  {novffive)  years,  or  to  imprisonment  as  above,  §  1174. 

1 1  So.  Sec.  49.   "It   shall   be    immaterial   whether   the  immaterial 
menaces  or  threats  hereinbefore  mentioned  be  of  violence,  as  the  agent 
injury,  or  accusation  to  be  caused  or  made  by  the  offender  or  themenaoee 
by  any  other  person." 

1 181.  Sec.  50.  "Whosoever  shall  break  and  enter  any  sacbilme. 
church,  chapel,  meeting-house,  or  other  place  of  divine  wor-  entering  a 
ship,  and  commit  any  felony  therein,  or  being  in  any  church,  chapdand 
chapel,  meeting-house,  or  other  place  of  divine  worship,  shall  any  felony, 
commit  any  felony  therein  and  break  out  of  the  same,  shall 

(3)  "  The  abominable  crime  of  bug-  mise,  or  threat,  offered  or  made  to  any 

geiy,  committed  either  with  mankind  person,  whereby  to  moTe  or  induce 

or  with  beast,  and  every  assault  with  such  person  to  commit  or  permit  the 

intent  to  commit  the  said  abominable  said  abominable  crime,  shall  be  deemed 

crime,  and  every  attempt  or  endeavour  to  be  an  infamous  crime  within  the 

to  commit  the  said  abominable  crime,  meaning  of  this  act." — Sec,  46. 
itnd  every  solicitation,  persuasion,  pro- 
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be  guilty  of  felony  and  liable  to  penal  servitnde  for  life, 
or  not  less  than  three  (now  five)  years,  or  to  imprisomnent 
as  above,  §1174. 

1 182.  Sec.  62.  **  Whosoever  shall  be  convicted  of  the 
crime  of  burglary  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  (now  five)  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  solitary  confinement.'' 

1 183.  BuBGLABT  at  conmion  law  is  defined  ^^  a  breaking 
and  entering  by  night  the  dwelling-house  of  anothevj  with 
intent  to  commit  a  felony  within  the  same,  whether  the 
felonious  intent  be  executed  or  not: "(4)  and  here  it  is  to 
be  observed,  that  breaking  without  entering,  and  entering 
without  breaking,  (5)  is  not  burglary.  But  by  the  24  &  25 
Vict.  c.  96,  s.  51, ''  Whosoever  shall  enter  the  dwelling- 
house  of  another  with  intent  (6)  to  commit  felony  therein, 
or  being  in  such  dwelling-house,  shall  commit  felony  there- 
in, and  shall  in  either  case  break  out  of  the  said  dwelling- 
house  in  the  night,  shall  be  deemed  guilty  of  burglary." 

1 1 84.  Many  questions  formerly  arose  as  to  the  meaning 
of  night  time,  but  the  24  &  25  Vict.  c.  96,  s.  1,  enacts, 
"For  the  purposes  of  this  act,  the  night  shall  be  deemed  to 
commence  at  nine  of  the  clock  in  the  evening  of  each  day, 
and  to  conclude  at  six  of  the  clock  in  the  morning  of  the 
next  succeeding  day." 

1 185.  The  slightest  removal  of  a  bar  or  bolt ;  or  lifting  up 
a  latch,  or  unloosing  any  other  fastening  which  the  owner 
has  provided ;  as  opening  a  window  on  its  hinges,  fastened  by 
a  wedge  ;  (7)  or  the  lowering  a  sash  window,  kept  in  its  place 
only  by  the  weight,  though  the  shutters  attached  to  the 
window  be  not  fastened  ;  (8)  the  entering  of  a  chimney  ;  (9) 
or  by  taking  out  the  glass  of  a  door;(l)  are  held  to  be 

(4)  1  Hawkins,  162.  a  man's  breaking  into  a  house  in  the 

(5)  As  to  entering  in  the  nighty  see  night  time,  is  evidence  of  the  intent  to 
§1189;  as  to  housebreaking,  see  {  st«al,  sufficiently  strong  to  warrant 
1192.  couTiction,  unless  a  contrai^  intention 

(6)  "The  intent  to  commit  felony  be  proTed." — i?.  v.  Bricej  Kusaell  & 
must  be  made  appear,  by  the  admis-  Ryan,  450. 


fiion  of  the  prisoner,  or  by  attendant        (7)  IL  v.  Hull,  ib.  355. 

(8)  E.  ». 
the  court  martial  will  judge.      The    457. 


circumstances,  of  which  the  jury  or 


Haines  and  Harrison,  ib. 


afCtual  commission  of  felony  after  the        (9)  1  Hawkins,  160. 

entry  of  a  house,  is  the  best  evidence        (1)  R.  v.  Smith,  Russell  &  Hjan 

of  the  intention :  and  the  bare  fact  of    417. 


BUBGLABT  AM)  HOUSEBEEAKING.  §1187  473 

'breaking  sufficient  to  constitute  burglary :  so  also  to  knock  M&isyict. 
at  a  door,  and,  upon  its  being  opened,  to  rush  in  with  a 
felonious  intent  ;(2)  or,  under  pretence  of  taking  lodgings,  to  constmotiTe 
fall  upon  the  landlord  and  rob  him ;  or  to  procure  a  constable  some  aituoe 

Off  TJWrf^Bf 

to  gain  admittance,  in  order  to  search  the  house,  and  then  to 
bind  the  constable  and  rob  the  inhabitants,  have  been  ad- 
judged biurglarious ;  (3)  though  there  has  been  no  actual 
breaking :  but  opening  the  lock  of  an  area  door  by  a  skeleton  caaesof 
key,  and  passing  into  the  dwelling-house  by  an  open  door  ;(4)  Sjndged  not 
pushing  a  window  wide  open  which  had  been  left  a  little 
open,  and  thereby  gaining  an  entrance ;  (5)  entering  by  an 
open  cellar  window; (6)  are  not  acts,  which  amount  to  a 
burglarious  breaking  and  entering ;  although  they  are  felo- 
nies under  the  provisions  of  the  law,  hereafter  [§1189-93] 
quoted.  If  a  servant  conspire  with  a  robber,  and  let  him 
into  the  house,  it  is  burglary  in  both  :  so,  if  some  stand  back 
to  watch,  whilst  others  enter  and  rob,  they  are  guilty  of 
burglary ;  for  in  all  such  cases,  the  act  of  one  is,  in  judgment 
of  law,  the  act  of  all.  (7) 

1 1 86.  A  burglary  may  be  committed  by  hrealang  on  tJie  Breaking  on 
inside ;  for  though  a  thief  enter  a  dwelling-house  in  the 

night  time  by  an  outside  door  left  open,  or  by  an  open 
window,  yet  if,  when  in  the  house,  he  turn  a  key  or  unlatch 
a  chamber  door  with  intent  to  commit  felony,  it  is  bur- 
glary :  (8)  and  this  holds  good  of  a  servant,  or  of  a  person 
lodging  (or  quartered)  in  the  same  house,  or  in  a  public  inn, 
who  opens  and  enters  another's  door  with  evil  intent.  (9)     A  iv  an  inmate, 

_  ,  ^    '  sexrants,  or 

servant  lay  in  one  part  of  the  house  and  his  master  in  8°«^ 
another ;  between  them  was  a  door  at  the  foot  of  the  stairs, 
which  was  latched ;  the  servant  in  the  night  drew  the  latch 
and  entered  his  master's  chamber  in  order  to  murder  him ; 
this  was  held  to  be  burglary,  (1)  as  was  also  the  case  of  a  ser- 
vant, who  opened  his  lady's  chamber  door,  which  was  fastened 
with  a  brass  bolt,  with  design  to  commit  a  rape.  (2) 

1187.  It  must  be  a  mansion  or  dwellings-house,  that  is  to  what  fa  deemed 

'  1  amanaionor 

say,  any  permanent  building  m  which  the  occupier  or  any  dweuing-houae. 

(2)  1  Hawkins,  161.  (6)  Bex  v.  Lewis,  2  C.  &  P.  628. 

(3)  lb,  (7)  1  Hawkins,  162. 

(4)  E.  V.  Dayis,  Hussell  &  Kyan,  (8)  2  East,  488, 
332.  (9)  1  Hale,  553,  554. 

(5)  Bex  V.  Smith.     1  Mood.,  C.C.  (1^  2  East,  488. 
178.  (2)  1  Strange,  481. 
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OFFENCES  AGAINST  FROFERTY. 


MkUTM. 

c«  96* 


What  buildings 
are  deemed  put 
of  tiie  dwelling- 
honae. 


Entering  a 
dwelling-hoaae 
in  the  night 
vrith  intent  to 
commit  any 
felony. 


Breaking  Into 
any  building 
within  the 
cartilage  which 
is  no  part  o<  the 


part  of  his  family  usually  sleep  at  night.  (3)  An  occupatioik 
by  day,  the  occupier  taking  his  meals  therein,  but  sleeping  in 
another  house,  does  not  constitute  a  dwelling-house ;  but  if 
a  part  of  his  family  or  domestic  servants  sleep  and  have 
their  meals  in  it,  it  will  be  sufficient,  though  the  prosecutor 
may  have  removed  to  another  house,  without  intention  or 
returning;  but  not  when  the  persons  were  employed  in  & 
trade,  and  had  not  their  meals  in  the  house,  though  sleeping 
in  it.  Chambers  in  an  inn  of  court,  or  rooms  in  a  college,, 
are  deemed  a  distinct  dwelling-house  for  this  purpose,  (4) 
and  it  is  probable  that  the  same  would  apply  in  the  case  of 
an  officer's  quarter  in  a  barrack.  (5) 

1 1 88.  The  term  dwelling-house,  in  its  legal  signification^ 
includes  all  out-houses  occupied,  and  communicating  im- 
mediately with  the  dwelling-house ;  but  by  the  present  act 
(sec.  53),  "  No  building,  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house  for  any  of  the  pur- 
poses of  this  act,  imless  there  shall  be  a  communication 
between  such  building  and  dwelling-house,  either  immediate, 
or  by  means  of  a  covered  and  inclosed  passage  leading  &oni 
the  one  to  the  other." 

I  ilSg.  Sec,  54.  "  Whosoever  shall  enter  any  dwelling-house 
in  the  night,  with  intent  to  commit  any  felony  therein,  shall 
be  guilty  of  felony,"  and  liable  to  penal  servitude  not  exceed- 
ing seven  years  nor  less  than  three  (now  Jive)  years,  or  to 
imprisonment  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement.  (6) 

1 190.  Sec.  55.  "Whosoever  shall  break  and  enter  any 
building,  and  commit  any  felony  therein,  such  building 
being  within  the  curtilage  of  a  dwelling-house,  and  occupied 

(3)  The    mere    temporary  absence    special  findiDg. — §  S51-4. 

of  the  owner  and  his  family  .wUl  not  (6)  This  is  a  new  clause,  and  In«^ets 

deprive  the  house  of  the  protection  the  case  where  there  is  not  sufficient 

the  law  gives  it,  as  if  a  man  have  a  proof  that  the  house  has  been  broken 

town  and  country  house,  and  while  he  into,  but  there  is  no  moral  doubt  that 

is  in  the  country,  his  town  house  be  it  had  been  so :  and  also  cases  where 

broken  open:  (1  SaUf  666),  or  if  a  any  door  or  window  has  been  left  open» 

man  lock  up  his  house  and  go  on  a  and  the  prisoner  has  entered  by  it  in 

journey,  and  during  his  absence  it  is  the  night.    Upon  a  trial  for  bui^lary, 

broken  and  entered. — S,  v.  Murray,  with  intent  to  commit  a  felony,  if  the 

2  East,  496.  proof  of  the  breaking  should  fiul,  the 

(4)  1  Hawkins,  163.     1  Hale,  556.  prisoner  may  nevertheless  be  convicted 

(5)  Any  technical  variance  in  the  of  the  offence,  created  by  this  claQ6e»—> 
chiffge  in  this  point  is  of  the  less  con-  Greaves,  107. 

sequence,  as  it  may  be  remedied  by  a 
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therewith,  but  not  being  part  thereof,  according  to  the  24&25^ct 
provision  hereinbefore  mentioned,"  "  or  being  in  any  such 
building  shall  commit  any  felony  therein,  and  break  out  of 
the  same,  shall  be  guilty  of  felony,"  and  liable  to  penal  ser-^ 
vitude  not  exceeding  fourteen  years  nor  less  than  three  (now 
five)  years,  or  to  imprisonment,  as  above,  §  1189. 

1 191.  Sec*  56.  ^^  Whosoever  shall  break  and  enter  any  dweuing-honae 
dwelling-house,  school-house,  shop,  warehouse,  or  coimting-  ISySS^***"* 
house,  and  commit  any  felony  therein,  or,  being  in  any 
dwelling-house,  school-house,  shop,  warehouse,  or  counting- 
house,  shall  commit  any  felony  therein,  and  break  out  of  the 

same,  shall  be  guilty  of  felony,"  and  liable  to  penal  servitude 
not  exceeding  fourteen  years  nor  less  than  three  (now  five) 
years,  or  to  imprisonment,  as  above,  §  1189. 

1 192.  Sec.  57.  "Whosoever  shall  break  and  enter  any  Honaebwaidog, 
dwelHng-house,  church,  chapel,  meeting-house,  or  other  place  to  w^tM^y  ^  - 
of  divine  worship,  or   any  building  within   the  curtilage,  *^^°°^* 
school-house,  shop,  warehouse,  or  counting-house,  with  intent 

to  commit  any  felony  therein,  shall  be  guilty  of  felony," (7) 
and  liable  to  penal  servitude  not  exceeding  seven  years  nor 
less  than  three  (now  five)  years,  or  to  imprisonment,  as 
above,  §1189. 

1 193.  Sec,  58,  "Whosoever  shall  be  found  by  night  armed  Being  armed 
with  any  dangerous  or  offensive  weapon  or  instrument  what-  break  and  enter 
soever,  with  intent  to  break  or  enter  into  any  dwelling-bouse  the  night. 

or  other  building  whatsoever,  and  to  commit  any  felony 

therein,  or  shall  be  found  by  night  having  in  his  possession 

without  lawful  excuse  (the  proof  of  which  excuse  shall  lie  on 

such  person)  any  picklock,  key,  crow,  jack,  bit,  or  other  imple-  or  having  house. 

ment  of  housebreaking,  or  shall  be  found  by  night  having  his 

face  blackened  or  otherwise  disguised  with  intent  to  commit  or  being 

any  felony,  or  shall  be  found  by  night  in  any  dwelling-house 

or   other  building  whatsoever  with  intent  to  commit  any 

felony  therein,  shall  be  guilty  of  a  misdemeanor,"  and  liable 

to  penal  servitude  for  three  (now  five)  years,  or  imprisonment 

not  exceeding  two  years,  with  or  without  hard  labour.  (8) 

(7)  This  is  also  a  new  clause,  and  should  appear  the  breaking  and  entry 
zemedies  an  inconsistency  in  the  for-  were  before  nine  o'clock,  the  prisoner 
mer  law,  by  which  an  act  done  after  might  be  punished  under  this  clause. — 
nine  o'clock  wss  a  felony  punishable  Crnaves,  110  ;  and  m0  §  1189. 
by  transportation,  and  the  same  act  (8)  The  like,  after  a  preTious  con- 
done just  before  nine  only  a  misde-  viction  for  felony,  punisnable  by  ten 
meanor.    On  a  trial  for  burglary,  if  it  years'  penal  servitude. — Sec.  59. 
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OFFENCES  AOAINST  FB0FEBT7. 


9(&.»TIct. 
o«  96* 

Stealing  inft 
dwelUng-house 
to  the  value 
of  6/. 


Stealing  in  a 
dwelllng-houae 
with  xnenaoes. 


WBIOKDrO. 

Stealing  from 
■hip  in  distroaa 
orwzecked. 


1194.  Sec.  60.  "Whosoever  shall  steal  in  any  dwelling-- 
house any  chattel,  money,  or  valuable  security,  to  the  value 
in  the  whole  of  five  pounds  or  more,  shall  be  guilty  of  felony," 
and  liable  to  penal  servitude  not  exceeding  fourteen  years 
nor  less  than  three  (now^ve)  years,  or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement. 

1195.  Sec.  61.  "Whosoever  shall  steal  any  chattel, 
money,  or  valuable  security  in  any  dwelling-house,  and  shall 
by  any  menace  or  threat  put  any  one  being  therein  in  bodily 
fear,  shall*  be  guilty  of  felony,**  and  liable  to  penal  servitude 
not  exceeding  fourteen  years  nor  less  than  three  (now^v«) 
years,  or  to  imprisonment  not  exceeding  two  years  with  or 
without  hard  labour,  and  with  or  without  solitary  confine- 
ment. 

1 196.  Sec.  64.  "Whosoever  shall  plunder  or  steal  any 
part  of  any  ship  or  vessel  which  shall  be  in  distress,  or 
wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  merchan- 
dise, or  articles  of  any  kind  belonging  to  such  ship  or  vessel, 
shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  not 
exceeding  fourteen  years  nor  less  than  three  (now  ^ve)  years, 
or  to  imprisonment  as  above,  §1195. 

1197.  The  act  also  provides  as  to  larceny  or  embezzle- 
ment (9)  by  clerks,  servants,  or  persons  in  the  public  service 

(9)  Embezzlkhekt  is  "when  a  per-  of  the  law  was  remedied  by  Lord 
son  fraudulently  conyerts  to  his  own  Caxnpbeirs  act  for  improving  the  ad- 
use  property  which  he  has  had  au-  ministration  of  criminal  justice,  which 
thority  to  receive,  or  take  possession  became  law  in  1851,  and  this  clanse, 
of,  for  another ;  for  which  reason  as  it  now  stands  in  the  present  act, 
there  could  not  in  this  case  be  a  taking  {sec.  72),  provides  upon  the  trial  of 
of  the  property  to  constitute  larceny,  any  person  indicted  for  embezzlement, 
nor  could  tne  offender  commit  a  felony  fraudulent  application  or  disposal  of 
in  respect  to  it,  at  common  law,  which  chattels,  money,  &c.,  as  a  clerk,  ser- 
gave  the  injured  party  his  remedy  by  vant,  or  person  employed  for  the  pup- 
civil  process.  pose,  or  in  the  capacity  of  a  clerk  or 

It  was  formerly  held,  that  upon  an  servant,   or  persons  in    the  Queen's 

indictment  for  larceny,  if  an  embezzle-  service,  or  in  the  police,  if  it  shall  be 

ment  were  proved,  the  prisoner  must  proved  that  he  took  the  property  in 

be  acquitted,  and  vice  versd.      The  question  in  any  such  manner  as  to 

distinctions    between    these    offences  amount  in  law  to  larceny,  he  shall 

wero  BO  very  fine  drawn,  that  until  the  not  by  reason  thereof  be  entitled  to  be 

facts  wero  disclosed  on  the  trial,  it  acquitted  ;  but  may  be  found  guilty  of 

was  difficult,  even  for  lawyers  by  pro-  simple  larceny,  or  of  laroeny  as    a 

fession,  to  know  tmder  which  head  a  clerk,  servant,  or  person  employed  for 

particular  offence  would  come;   and  the  purpose  or  in  the  capacity  of  a 

although,   in  the  criminal  courts  of  clerk  or  servant  as  the  case  may  be ; 

this  country  it  was  customary  to  in-  and  vice  ifersd,  if  tried  for  larceny, 

diet  a  prisoner  for  laroeny  and  em-  ^S^.  88  makes  a  similar  provision  aa 

bezzlement  in  separate  courts,  failuros  to  obtaining  money,  &c.,  by  false  pre- 

of  justice  were  the  not   unfrequent  tences. — SSs  §  1200. 
result  of  these  subtleties.    This  defect 
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{aec.  67),  "Whosoever,  being  a  clerk  or  servant,  or  being  24&26vict. 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  lianwiy  by 
servant,  shall  steal  any  chattel,  money,  or  valuable  security  Mrvam 
belonging  to  or  in  the  possession  or  power  of  his  master  or  ^^tSoio^iy 
employer,  shall  be  guilty  of  felony,"  and  liable  to  penal  ser-  S?]SS!* 
vitude  not  exceeding  fourteen  years  nor  less  than  three  (now 
fi/ve)  years,  or  to  imprisonment  as  above,  §1195. 

11 98.  Sec.  68.  "Whosoever,  being  a  clerk  or  servant,  or  Embeniemeiit 
being  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  slants.  ^ 
or  servant,  shall  fraudulently  embezzle  any  chattel,  money, 

or  valuable  security,  which  shall  be  delivered  to  or  received 
or  taken  into  possession  by  him  for  or  in  the  name  or  on  the 
account  of  his  master  or  employer,  or  any  part  thereof,  shall 
be  deemed  to  have  feloniously  stolen  the  same  from  his 
master  or  employer,  although  such  chattel,  money,  or  secu-  of  property  in 
nty  was  not  received  into  the  possession  of  such  master  or  possession  oc 
employer  otherwise  than  by  the  actual  possession  of  his  clerk,  *°*    ^*^ 
servant,  or  other  person  so  employed,  and  being  convicted 
thereof  shall  be  liable,"(l)  to  penal  servitude  not  exceeding 
fourteen  years  nor  less  than  three  (noyr  five\  years  or  to  im- 
prisonment as  above,  §1195. 

1 199.  Sec.   74.    "Whosoever  shall  steal  any  chattel  or  lahcentbt 
fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  or  lodoebs. 
lodging,  whether  the  contract  shall  have  been  entered  into  SeSSng  chittd '^^ 
by  him  or  her  or  by  her  husband,  or  by  any  person  on  behalf  hire5iiShOTu»: 
of  him  or  her  or  her  husband,  shall  be  guilty  of  felony,"  and  ®^^»^8*°8»» 
Uable  to  imprisonment  not   exceeding  two  years,  with   or 

without  hard  labour,  and  with  or  without  solitary  confine- 
ment, "  and  in  case  the  value  of  such  chattel  or  fixture  shall 
exceed  the  sum  of  five  poimds,"  shall  be  further  liable  to  if  above  the 
penal  servitude  for  seven. and  not  less  than  three  (now^ve) 
years,  or  imprisonment,  as  above,  §  1195. 

1 200.  Sec.  88. "  Whosoever  shall  by  any  false  pretences  (2)  onEATiKa* 

(1)  Sections  69  and  70  make  simi-  adventares,  or  in  bettiDg  on  the  sides 
lar  {jrovisions  as  to  embezzlement  and  or  hands  of  them  that  do  play,  or  inr 
larceny  by  persons  in  the  Queen's  wagering  on  the  event  of  any  game, 
serrice,  or  by  the  police.  See  also  sport,  pastime,  or  exercise,  win  from 
§  205.  any  other  person,  to  himself  or  any 

(2)  The  8  &  9  Vict,  c  190,  s.  17,  other,  any  sum  of  money  or  valuable 
enacts,  "  That  eveir  person  who  shall  thing,  shall  be  deemed  guilty  of  ob- 
by  any  fraud  or  imlawful  device  or  ill  taining  such  money  or  valuable  thing- 

Sractice,  in  playing  at  or  with  cards,  by  a  false  pretence,  with  intent  to  cheat 

ice,  tables,  or  other  game,  or  in  bear-  or  defraud,  and  being  convicted  there- 

ing  a  part  in  the  stakes,  wagers,  or  of,  shall  be  punished  accordingly." 
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§1201 


MALICIOUS  INJUKIB8  TO  PROPERTY. 


34  2p35  Vict. 
C.96. 


Obtaining 
nionfl7i  £c,  by 
falfle  pretences, 
fk  B&lfldflniefliior* 


No  acquittal  be- 
eanae  the  offence 
aibonntsto 
laicenj. 


Beodveraof 
stolen  property. 


when  the 
original  offence 
wae /etony; 


bow  triable. 


bow  punished. 


Becelrers, 
where  the 
original  offence  a 
misdemeanor. 


obtain  from  any  other  person  any  chattel,  money,  or  valuable 
security,  with  intent  to  defraud,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  (now^ve)  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour 
and  with  or  without  solitary  confinement:  provided,  that 
if  upon  the  trial  of  any  person  indicted  for  such  misdemeanor 
it  shall  be  proved  that  he  obtained  the  property  in  question 
in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
misdemeanor;  and  no  person  tried  for  such  misdemeanor 
shall  be  liable  to  be  afterifeards  prosecuted  for  larceny  upon 
the  same  &cts."  (3) 

I20I.  As  to  receivers  of  stolen  goods,  (4)  it  is  enacted,  by 
sec.  91,  "  Whosoever  shall  receive  any  chattel,  money,  valu- 
able security,  or  other  property  whatsoever,  the  stealing, 
taking,  extorting,  obtaining,  embezzling,  or  otherwise  dis- 
posing whereof  shall  amount  to  a  felony,  either  at  common 
law  or  by  virtue  of  this  act,  such  person  knowing  the  same 
to  have  been  feloniously  stolen,  taken,  extorted,  obtained, 
embezzled,  or  disposed  of,  shall  be  guilty  of  felony,  and  may 
be  indicted  and  convicted  either  as  an  accessory  after  the 
fact,  or  for  a  substantive  felony ;  and  in  the  latter  case, 
whether  the  principal  felon  shall  or  shall  not  have  been  pre- 
viously convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  every  such  receiver,  howsoever  convicted,  shall  be  liable" 
to  penal  servitude  not  exceeding  fourteen  years  nor  less  than 
seven  years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour  or  solitary  confinement.  And 
by  sec.  95,  "  Whosoever  shall  receive  any  chattel,  or  other 
property  whatsoever,  the  stealing,  taking,  obtaining,  or  con- 
verting whereof  is  made  misdemeanor  by  this  act,  such  person 
knowing  the  same  to  have  been  unlawfully  stolen,  taken, 
obtained,  or  converted  shall  be  guilty  of  a  misdemeanor,'* 


(Z)  This  section  also  provides  that 
it  18  not  necessary  to  prove  an  intent 
to  defraud  any  particular  person,  but 
merely  that  the  party  accused  did  the 
act  charged  with  an  intent  to  defraud. 
Sec.  89,  that  the  cheat  is  equally  pun- 
ishable if  the  money  or  thing  be  paid 
or  delivered  to  any  person  other  than 


the  person  making  a  fidse  pretence. 
(4)  It  is  more  common,  in  ca 
where  it  might  be  supposed  that  tho 
court  would  not  award  penal  servitade 
for  the  civil  offence,  to  try  military 
offi^nders  for  disgraceful  conduct^  an* 
der  the  ordinary  provisions  of  th» 
mutiny  act  and  articles  of  war. 
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triable  as  in  the  former  case  (§1201),  and  liable  on  convic-  34  &  25  not, 
tion  to  penal  servitude  for  seven  or  not  less  than  three  (now 
jive)  years,  or  to  imprisonment  not  exceeding  two  years,  with 
or  without  hard  labour  and  solitary  confinement. 

1202.  The  act  also  provides  that  (sec.  92),  In  any  indict-  The  charges 
ment  containing  a  charge  of  feloniously  stealing  any  property  aitemAtiTe, 
^such  as  burglary,  housebreaking,  &c.)  a  count  or  counts  for 
feloniously  receiving  the  same  knowing  the  same  to  have 

been  stolen,  may  be  added,  and  vice  versa  in  any  indictment 
for  feloniously  receiving  any  property ;  and  the  jury  may 
find  a  verdict  of  guilty,  either  of  stealing  the  property  or  of  hot  finding  must 

DO  pieCiBB* 

receiving  the  same,  or  any  part  or  parts  thereof,  knowing 
the  same  to  have  been  stolen.  If  two  or  more  persons  (5) 
are  tried  together,  all  or  any  may  be  found  guilty  either  of 
stealing  the  property  or  of  receiving  the  same,  or  any  part 
thereof,  or  one  or  more  may  be  found  guilty  of  stealing,  and 
the  other  or  others  may  be  found  guilty  of  receiving. 

1203.  The  statute  law  relating  to  malicious  injuries  to  M&ssvict. 
property  was  consolidated  and  amended  by  the  24  &  25  Vict,  absoh  : 

c.  97.    The  wilful  and  malicious  burning  of  the  house  of  at  common  law, 
a/nother  is  a  felony  at  common  law ;  modem  statutes  have 
specified  the  burning  of  the  offender's  own  house  and  nume- 
rous cases  of  arson  which  were  not  otherwise  provided  for.  extended  by 
This  felony  is  no  longer  capital  in  any  case.  *    ^  ' 

1204.  The  absence  of  malice  or  spite  to  the  owner  is  no  i^iiioe, 
defence  in  this  or  any  other  case  of  malicious  injury  to  pro- 
perty, (6)  nor  need  the  intent  to  injure  any  particular  person 

be  stated  in  the  charge.  (7)    As  a  general  rule,  if  the  act  be  howpxored. 

proved  to  have  been  done  wilfully,  it  may  be  inferred  to 

have  been  done  maliciously,  unless  the  contrary  be  proved ; 

but  in  the  case  of  a  man  burning  his  own  property  (§  1203), 

the  intent  to  injure  or  de&aud  must  be  proved  from  other 

circumstances. 

1205.  The  intent  or  an  attempt  to  bum  is  not  sufficient ;  The  setting  on 
the  words  of  the  statute  are  '^  set  fire  to,^^  and  therefore  the 

offence  is  not  complete  without  an  actual  setting  on  fire  to 
the  building,  or  other  property  specified  in  the  statute,  how- 
ever trifling  it  may  be,  or  however  soon  extinguished. 

(5)  B^  see,  93,  sejparate  receivers  (6)  24  &  25  Vict.  c.  97,  s.  58.  As 
ma^  be  tried  together  in  the  absence  of  to  the  legal  use  of  "  Malice/'  «e0  §  1 1 18. 
the  principal.  (7)  24  &  25  Vict.  c.  97,  a.  60, 
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34^35  Yict. 

bat  attempts 
are  pnnishabte 
AoooTding  to  the 
natore  of  the 
deiigxied  oiEenoe. 


Btatntosxe- 
lating  to  Mraon 
and  other  mall- 
cioofl  injuries 
to  property. 


Setting  fire  to  a 
church  or 
chapeL 


Setting  firo  to  a 
dwelling-house, 
any  person 
being  therein. 


Setting  fire  to  a 
house,  outhouse, 
manufactory, 
fsrm  build- 
ing, &c. 


1206.  In  those  cases  where  the  offence,  if  complete,  would 
have  been  felony,  the  attempt  (provided  there  is  proof  of 
some  overt  act)  is  declared  felony, — in  the  case  of  buildings 
or  goods  in  buildings  (jsec.  1-7)  punishable  (sec.  8)  by 
fourteen  years'  penal  semtude, — and  in  cases  of  crops  or 
stacks  {sec.  16,  17)  pimishable  {sec.  18)  by  seven  years' penal 
servitude.  Where  the  complete  offence  does  not  amount  to 
felony  the  attempt  is  merely  a  misdemeanor. 

1207.  The  other  offences,  which  are  punishable  under  the 
act  relating  to  malicious  injuries  to  property,  (8)  and  which 
it  may  be  useful  to  recapitulate,  do  not  appear  to  call  for 
any  observation,  and  will  be  best  described  in  the  words  of 
the  statute. 

1208.  Sec,  1. '' Whosoever  shall  unlawfully  and  maUciouslj 
set  fire  to  any  church,  chapel,  meeting-house,  or  other  place 
of  divine  worship,  shall  be  g^lty  of  felony,"  and  be  liable  to 
penal  servitude  for  life  or  not  less  than  three  {now  five) 
years,  or  to  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confine- 
ment. 

1209.  Sec.  2.  "  Whosoever  shall  imlawfully  and  maliciously 
set  fire  to  any  dwelling-house,  any  person  being  therein,  shall 
be  guilty  of  felony,"  and  liable  to  penal  servitude  for  life  or 
not  less  than  three  (now  five)  years,  or  to  imprisonment  as 
above,  §1208. 

1 2 10.  Sec.  3.  "  Whosoever  shall  unlawfully  and  maliciously 
set  fixe  to  any  house,  stable,  coach-house,  outhouse,  ware- 
house, office,  shop,  mill,  malthouse,  hop-oast,  bam  store- 
house, granary,  hovel,  shed,  or  fold,  or  any  farm  building,  or 
to  any  building  or  erection  used  in  farming  land,  or  in 
carrying  on  any  trade  or  manufacture,  or  any  branch  thereof, 
whether  the  same  shall  then  be  in  the  possession  of  the 
offender  or  in*  the  possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person,  shall  be  guilty  of 
felony,"  and  liable  to  penal  servitude  for  life  or  not  less  than 
three  {now  five)  years,  or  to  imprisonment  as  above,  §  1028. 


(8)  Except  in  cases  calling  for  the 
condign  punishment  provided  by  sta- 
tnte,  malicions  iqjnries  to  property  are 
punishable,  under  the  103rd  article- 
in  the  ease  of  officers,  by  cashiering  or 
other  punishment^  and  in  the  case  of 
soldien,  by  a  regimental  court  mar- 


tial. In  addition  to  any  other  pun* 
ishment  a  court  martial  may  award, 
the  court  may  direct  any  oflfender  to 
be  put  under  stoppages,  until  he  has 
made  good  the  destruction,  damage, 
or  izyury  of  any  property  vhatsoevfr! 
—if.  jr.  130. 
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121 1.  /Sgc.  4.  "Whosoever  shall  unlawfully  and  malicioiisly  S4&3ft7ktw 
set  fire  to  any  station,  engine-house,  warehouse,  or  other  ^ttogiiieto 
building  belonging  or  appertaining  to  any  railway,  port,  JS^^^ 
dock,  or  harbour,  or  to  any  canal  or  other  navigation,  shall  S^m^Sm* 
be  guilty  of  felony,"  and  liable  to  penal  servitude  for  life  or  ^* 

not  less  than  three  (now  five)  year?,  or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour. 

1 2 1 2.  Sec.  5.  "  Whosoever  shall  unlawfully  and  maliciously  setung  An  to 
set  fire  to  any  building  other  than  such  as  are  in  this  act  ^^^ 
before  mentioned,  belonging  to  the  Queen,  or  to  any  county, 

iriding,  division,  city,  borough,  poor  law  union,  parish,  or 
place,  or  belonging  to  any  university,  or  college,  or  hall  of 
any  university,  or  to  any  inn  of  court,  or  devoted  or  dedi- 
<»ited  to  public  use  or  ornament,  or  erected  or  maintained 
by  public  subscription  or  contribution,  shall  be  guilty  of 
felony,"  and  liable  to  penal  servitude  for  life  or  not  less  than 
three  {poYr  five)  years,  or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour. 

1 2 1 3.  Sec.  6.  "Whosoever  shall  unlawfully  and  maliciously  setting  fire  to 
:set  fire  to  any  building  other  than  such  as  are  in  this  act 

l)efore  mentioned,  shall  be  guilty  of  felony,"  and  liable  to 
penal  servitude  for  fourteen  years  or  not  less  than  three 
{noYffive)  years,  or  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour. 

1 2 14.  Sec.  7.  "Whosoever  shall  unlawfully  and  maliciously  settinffUnto 
set  fire  to  any  matter  or  thing,  being  in,  against,  or  under  bnuding  ^ 
any  building,  under  such  circumstances  that  if  the  building  which  is  felony. 
were  thereby  set  fire  to  the  offence  would  amount  to  felony, 

shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  not 
exceeding  fourteen  nor  less  than  three  (now  Jive)  years,  or 
imprisonment  not  exceeding  two  years,  with  or  without  hard 
labour.  (9) 

1215.  Sec.  8.  "Whosoever  shall  unla¥rfully  and  mali-  DeetroTingor 
ciously,  by  the  explosion  of  gunpowder  or  other  explosive  honaewith 
fiubstance,  destroy,  throw  down,  or  damage  the  whole  or  any  penon  being 
part  of  any  dwelling-house,  any  person  being  therein,  or  of 

any  building  whereby  the  life  of  any  person  shall  be  endan- 

f9)  B7MC.  16,  Betting  fire  to  crops  able  by  fourteen  years*  penal  serTitude; 

•of  nay,  00m,  &&,  whether  standing  or  and  by  9eo.  17,  setting  fire  to  any 

4*nt  down,  or  to  any  wood,  coppice,  or  stack  of  com,  hay,  straw,  ftuxe*  tnrf, 

plantation  of  trees,  or  to  any  heath,  coals,  wood,  bark,  &c.,  is  a  felony, 

.gox8e,fiirze,  or  fern,  is  a  felony,  punish-  punishable  by  penal  servitude  for  life. 

II 
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0.97, 


Attempting  to 
destroy 
tmildingi  with 
gnnpowder. 


lUotende- 
moltehing 
church,  hooMy 
ImildiDgy&c. 


Bloten  destroy, 
ing  mMhlnery, 


gered,  shall  be  guilty  of  felony,"  and  liable  to  penal  servitade 
for  life  or  not  less  than  three  (now  five)  years,  or  to  impii- 
somnent  not  exceeding  two  years,  with  or  without  hard 
labour  and  with  or  without  solitary  confinement. 

1 216.  Sec.  10.  "Whosoever  shall  unlawfully  and  mali- 
ciously place  or  throw  in,  into,  upon,  under,  against,  or  near 
any  building  any  gunpowder  or  other  explosive  substance, 
with  intent  to  destroy  or  damage  any  building,  or  any  engine, 
machinery,  working  tools,  fixtures,  goods,  or  chattels,  shall, 
whether  or  Tiot  any  eocplosion  take  place^  and  whether  or  not 
any  damage  be  caused,  be  guilty  of  felony,**  (1)  liable  to 
penal  servitude  not  exceeding  fourteen  nor  less  than  three 
(mm  five)  years,  or  to  imprisonment,  as  above,  §1215. 

1 2 1 7.  Sec.  11.  "If  any  persons  riotously  and  tumultuously 
assembled  together  to  the  disturbance  of  the  public  peace,, 
shall  unlawfully  and  with  force  demolish,  or  pull  down,  or 
destroy,  or  begin  to  demolish,  pull  down,  or  destroy,  any 
church,  chapel,  meeting-house,  or  other  place  of  divine 
worship,  or  any  house,  stable,  coach-house,  outhouse,  ware- 
house, office,  shop,  mill,  malthouse,  hop-oast,  bam,  granary, 
shed,  hovel,  or  fold,  or  any  building  or  erection  used  in  fiEurm- 
ing  land,  or  in  canying  on  any  trade  or  manufacture  or  any 
branch  thereof,  or  any  building  other  than  such  as  are  in 
this  section  before  mentioned,  belonging  to  the  Queen,  or  to 
any  county,  riding,  division,  city,  borough,  poor-law  union, 
parish,  or  place,  or  belonging  to  any  university,  or  college,  or 
hall  of  any  university,  or  to  any  inn  of  court,  or  devoted 
or  dedicated  to  public  use  or  ornament,  or  erected  or  main- 
tained by  public  subscription  or  contribution,  or  any  ma- 
chinery, whether  fixed  or  moveable,  prepared  for  or  employed 
in  any  manufacture  or  in  any  branch  thereof,  or  any  steam- 
engine  or  other  engine  for  sinking,  working,  ventilating,  or 
draining  any  mine,  or  any  staith,  building,  or  erection  used 


(1)  'By9ec»  33,  *'imlawfbllyaiid  ma- 
liciously pullizig  or  throwing  down  or  in 
anywise  defltroying  any  bri(^e  (whether 
over  any  stream  of  water  or  not),  or 
any  viaduct  or  aqnednct^  over  or  nnder 
which  bridge,  viaduct,  or  aqueduct  any 
highway,  railway,  or  canal  shall  pass, 
or  doing  any  ii^juiy  with  intent  and  so 
as  thereby  to  render  such  bridge,  via- 
ducty  or  aqueduct*  or  the  highway, 


railway,  or  canal  passing  over  or  nndep- 
the  same,  or  any  part  thereof,  dangeiy 
ous  or  impassable,"  is  a  felony,  pnniah- 
able  by  penal  servitude  for  life. 

The  act  in  other  sections  provides 
for  the  punishment  of  malicious  injuries 
to  railways,  electric  telegraphs,  works 
of  art,  &c 

As  to  obstructions  on  railways, 
S  1137(3). 
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in  conducting  the  business  of  any  mine,  or  any  bridge,  MfcMVict. 
iraggonway,  or  trunk  for  conveying  minerals,  from  any  mine, 
every  such  offender  shall  be  guilty  of  felony,"  (2)  liable  to 
penal  servitude  for  life  or  not  less  than  three  (now  five) 
years,  or  to  imprisonment,  as  above,  §1215. 

1 2 1 8.  8tc,  1 2.  ^  If  any  persons,  riotously  and  tumultuously  Bioten 
assembled  together  to  the  disturbance  of  the  public  peace,  boudiij. 
shall  unlawfully  and  with  force  injure  or  damage  any  such  ' 
church,   chapel,  meeting-house,  place   of  divine  worship, 
house,  stable,  coach-house,  outhouse,  warehouse,  office,  shop, 

mill,  malthouse,  hop-oast,  bam,  granary,  shed,  hovel,  fold, 
building,  erection,  machinery,  engine,  staith,  bridge,  waggon- 
way,  or  trunk,  as  is  in  the  last  preceding  section  mentioned, 
every  such  offender  shall  be  g^lty  of  a  misdemeanor,  and 
liable  to  penal  servitude  not  exceeding  seven  years  nor  less 
than  three  (now^ve)  years,  or  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour.  (3) 

1 2 19.  Sec.  40.  "Whosoever  shall  imlawfully  and  mali-  KmingormaJm- 
ciously  kin,  maim,  or  wound  any  cattle,  shall  be  guilty  of  *^  ***"*• 
felony,"  liable  to  penal  servitude  not  exceeding  fourteen  nor 

less  than  three  (now^t;^)  years,  or  to  imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labour  and  with  or 
without  solitary  confinement.  (4) 

1220.  Sec,  50.  "Whosoever  shall  send,  deliver,  or  utter,  sending lettws 
or  directly  or  indirectly  cause  to  be  received,  knowing  the  S™ OTdatroy 
contents  thereof,  any  letter  or  writing  threatening  to  bum  ^JtoSTo?!©^' 
or  destroy  any  house,  bam,  or  other  building,  or  any  rick  or  i»i««"^^ 
stack  of  grain,  hay,  or  straw,  or  other  agricultural  produce, 

or  any  grain,  hay,  or  straw,  or  other  agricultural  produce  in 
or  under  any  building,  or  any  ship  or  vessel,  or  to  kill,  maim, 
or  wound  any  cattle,  shall  be  guilty  of  felony,"  liable  to  penal 
servitude  for  ten  years  or  not  less  than  three  (now^ive)  years, 
or  to  imprisonment,  as  above,  §  1219. 

1 22 1.  FoBaBRY  is  the  false  making,  altering,  or  adding  to  -gw^eis 
any  writing  or  document  to  the  prejudice  of  another's  right,  deflned; 
It  is  a  misdemeanor  at  common  law,  and  has  been  declared 

(2)  Upon  the  trial  of  any  person  for  accordingly, 

any  felony  under  this  section,  if  the  ^3)  This  section  does  nob  specify 

jury  or  conrt  martial  are  not  satisfied  solitary  confinement 

that  snch  person  is  guilty  thereof,  but  (4)  The  102nd  article  of  war  applies 

find  that  he  is  guilty  of  any  offence  in  only  to  a  soldier  iU-ireating  hia  horse, 
aec.  12  (S  1218X  he  may  be  punished 

I  I  2 
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24  &  26  YioU 

0.97. 

no  longer 
capitaL 

Eridence  of 
a  general  Intent 
to  defraud 
is  sufficient. 


24  &  2S  Vict. 
0.  98. 

Forgeries, 
by  statute. 


Forging,  utter- 
ing, or  putting 
off  bank  notes, 


felony. 


Forging  wills. 


Forging  «r 
uttering  forged 
bills  of  6Z- 


felony  by  statute  in:  a  great  variety  of  cases,  but  is  no  longer 
capital  in  any  instance.  It  is  not  intended  to  enter  at  all 
into  detail  upon  the  subject  of  forgery.  To  establish  the 
offence,  whether  at  common  law  or  by  statute,  it  is  necessary 
to  prove  that  the  faise  Tnakmg  or  the  aUervng  or  addmg  to 
the  genume  vaatruTnent  was  with  an  intention  to  defraud,  (5) 
but  it  is  not  necessary  to  prove  the  publication  of  the  instru- 
ment by  which  the  fraud  was  purposed  to  be  effected,  nor 
that  any  injury  has  been  sustained,  nor  is  it  any  longer 
necessary  to  allege  or  prove  an  intention  to  de&aud  any  par- 
ticular person.  (6) 

1222.  The  forgeries  which  are  at  all  likely  to  become  the 
subject  of  investigation  by  courts  martial,  will  be  found  in 
the  following  clauses  of  the  24  &  25  Vict.  c.  98,  consoli- 
dating and  amending  the  statute  law  '^  relating  to  indictable 
offences  by  forgery."  {Sec.  12.)  "  Whosoever  shall  forge  or 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  note  or  bill  of  exchange  of 
the  governor  and  company  of  the  Bank  of  England  or  of  the 
governor  and  company  of  the  Bank  of  Ireland,  or* of  any 
other  body  corporate,  company,  or  person  carrying  on  the 
business  of  bankers,  commonly  called  a  bank  note,  a  bank 
bill  of  exchange,  or  a  bank  post  bill,  or  any  indorsement  on 
or  assignment  of  any  bank  note,  bank  bill  of  exchange,  or 
bank  post  bill,  with  intent  to  defraud,  shall  be  guilty  of 
felony,"  and  liable  to  penal  servitude  for  life  or  not  less  than 
three  (now  Jive)  years,  or  imprisonment  not  exceeding  two 
years  with  or  without  hard  labour  and  with  or  without  soli- 
tary confinement. 

1223.  The  following  offences  are  also  declared  felonies  and 
rendered  liable  to  the  same  punishment.  {Sec.  21.)  "  Who- 
soever, with  intent  to  defraud,  forge  or  alter,  or  shall  offer, 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  will,  testament,  codicil,  or  testamentary 
instrument ;"  (sec.  22)  "  Whosoever  shall  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same 

(5)  Where  the  intention  is  merely  to  non-commissioned  officers  or  others 

to  deoeivef  the  offence  does  not  come  on  duty  at  gates  or  saUy-ports,  and 

within  the  definition  of  forgery.    This  similar  acts  of  misconduct,  are  mili- 

observation  might  seem  superfluous,  tary  offences   punishable   under    tlxe 

except  that  this   mistake   has    been  105th  article  of  war. 
made  subject  of  remark  by  the  high-        (6)  24  &  26  Victw  c  98,  s.  44. 
est  authority.  Producing  foiged  passes 
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to  be  forged  or  altered,  any  bill  of  exchange,  or  cmy  accept-  s4&25Y]ot. 
ance,  indorsement,  or  assignment  of  any  bill  of  exchange,  or  chanUor 
any  promissory  note  for  the  payment  of  money,  or  any  in-  ^^^ 


dorsement  or  assignment  of  any  such  promissory  note,  with 
intent  to  defraud.'' 

1224.  Sec.  24.  I*  Whosoever  shall  forge  or  alter,  or  shall  ^ingorden, 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  for  money, 
forged  or  altered,  any  undertaking,  warrant,  order,  autho- 
rity, or  request  for  the  payment  of  money,  or  for  the 
delivery  or  transfer  of  any  goods   or  chattels,  or  of  any 

note,  bill,  or  other  security  for  the  payment  of  money,  or 
for  procuring  or  giving  credit,  or  any  indorsement  on  or 
assignment  of  any  such  imdertaking,  warrant,  order,  autho- 
rity, or  request,  or  any  accoimtable .  receipt,  acquittance,  or 
receipt  for  money  or  for  goods,  or  for  any  note,  bill,  or  other 
security  for  the  payment  of  money,  or  any  indorsement  on 
or  assignment  of  any  such  accountable  receipt,  with  intent 
in  any  of  the  cases  aforesaid  to  defraud,  shall  be  guilty  of 
felony,"  and  liable  to  penal  servitude  for  life  or  not  less  than 
three  (nowj^t;6)  years,  or  imprisonment,  as  above,  §1222. 

1225.  Sec.  25.  ''Whenever  any  cheque  or  draft  on  any  OMteatfag 
banker  shall  be  crossed  with  the  name  of  a  banker,  or  with  cbeqnes. 
two  transverse  lines  with  the  words  "  and  company,"  or  any 
abbreviation  thereof,  whosoever  shall  obliterate,  add  to,  or 

alter  any  such  crossing,  or  shall  offer,  utter,  dispose  of,  or 
put  off  any  cheque  or  draft  whereon  any  such  obliteration, 
addition,  or  alteration  has  been  made,  knowing  the  same  to 
have  been  made,  with  intent,  in  any  of  the  cases  aforesaid^ 
to  defraud,  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life  or  not  less  than  three  (now^t;^)  years,  or 
imprisonment,  as  above,  §  1222. 

1226-49-     The  Tichbome  trial   having  drawn  attention  w&ssvict. 
to  the  law,  it  has  been  enacted  by  the  '^  False  Personation  PtenonaUonin 
Act,  1874":  {Sec.  1)  "If  any  person  shaU  falsely  and  de-  S^y?"^ 
ceitfully  personate  any  person,  or  the  heir,  executor,  or 
administrator,  wife,  widow,  next-of-kin,  or  any  relation  of 
any  person,  with  intent  fraudulently  to  obtain  any  land, 
estate,  chattel,  money,  valuable   security,  or  property,  he 
shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  for 
life,  or  not  less  than  five  years,  or  imprisonment,  as  above 
§1222. 
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No.  I. 

Form  of  WarrarU  under  the  Sign  ManuaZf  empowering  General 
Officers  in  command  at  home  to  assemble  Oeneral  (hurts  Martial, 

(SiGK  Manual.) 

J  2  CO.  ^  porsnance  of  the  provisions  of  the  Matinj  Act,  and  of  Onr 

Articles  of  War,  hereunto  annexed, — ^We  hereby  authorize  you 
from  time  to  time,  as  occasion  may  require,  to  oonyene  General 
Courts  Martial  for  the  trial  of  any  Officer  or  Soldier  of  our  Forces 
under  your  Command,  who  shall  be  charged  with  any  Offence 
against  Military  Discipline,  whether  such  Offence  shall  have  been 
committed  before  or  after  you  shall  have  taken  upon  yourself  your 
Command.  The  said  Courts  Martial  shall  be  constituted,  and 
shall  proceed  in  the  trial  of  the  Offenders,  and  in  giving  sentence 
and  in  awarding  punishment,  according  to  the  powers  and  direc- 
tions contained  in  the  said  Mutiny  Act  and  Articles  of  War. 

125 1.  We  are  further  pleased  to  order  that  the  proceedings  of  every 
such  Court  Martial  shall  be  transmitted  to  Our  Judge  Advocate 
General,  in  order  that  he  may  lay  the  same  before  Us  for  Our 
Consideration,  and  afterwards  send  them  to  Our  Field  Marshal 
Commanding  in  Chief,  or,  in  his  absence,  to  the  Adjutant  General 
of  our  Forces,  for  Our  decision  thereupon.  And  for  so  doing, 
this  shall  be  to  you,  and  all  others  whom  it  may  concern,  a  suffi- 
cient Warrant  and  Authority. 


Given  at  our  Court  at ^  this day  of 

187 — ,  in  the year  of  Our  Beign. 

By  Her  Majesty's  Command. 


(Signature  of  Secretary  of  StaieJ) 


To 


The  General 

or  Officer  Commanding 
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No.  n. 

Form  of  Warrcmt  wider  the  Sign  Manual^  enahltng  Officers  in  com* 
mand  abroad  to  assemble  General  and  District  Courts  Martial^  ^c. 

(SiQN  Makual.) 


1252, 


Ik  pnrsnance  of  the  Proyisions  of  the  Mntiiiy  Act  and  of  Onr 
Articles  of  War  hereunto  annexed, — ^We  do  hereby  anthorize  you 
from  time  to  time,  as  occasion  may  require,  to  convene  Courts 
Martial  for  the  trial  of  any  Officer  or  Soldier  of  Our  Forces  under 
your  Command,  who  shall  be  charged  with  any  offence  against 
Military  Discipline,  whether  such  Offence  shall  have  been  com- 
mitted before  or  after  you  shall  have  taken  upon  yourself  your 
Command. 

And  we  hereby  further  authorize  you  to  confirm  the  Proceed- 
ings of  any  such  Courts  Martial,  and  to  cause  any  sentence  thereof 
to  be  put  in  execution,  or  to  suspend,  mitigate,  remit,  or  commute 
such  sentence  in  accordance  with  the  said  Mutiny  Act  and 
Articles  of  War. 

And  we  do  hereby  further  authorize  you  to  direct  your  War-  1253, 
rant  to  any  Officer  (not  under  the  rank  of  a  Field  Officer)  having 
the  Command  of  a  body  of  Our  said  Forces  authorizing  him  to 
convene  Courts  Martial  for  the  trial  of  any  offence  against 
Military  Discipline  committed  by  any  Officer  or  Soldier  under 
his  Command,  whether  such  offence  shall  have  been  committed 
before  or  after  such  Officer  shall  have  taken  upon  him  his  Com- 
mand, and  also  authorizing  him  to  exercise  in  respect  of  the 
proceedings  of  such  Courts  Martial  all  the  powers  of  a  confirm- 
ing Officer  in  accordance  with  the  said  Mutiny  Act  and  Articles 
of  War;  or  if  you  should  so  think  fit,  directing  him  to  refer  the 
proceedings  of  all  or  any  such  Courts  Martial  to  you,  in  which 
case  you  are  hereby  authorized  to  exercise  in  respect  of  the 
proceedings  so  referred  all  the  powers  of  a  confirming  Officer  in 
accordance  with  the  said  Mutiny  Act  and  Articles  of  War. 

Provided  always,  that  if  by  the  sentence  of  any  General  Court         1 2  544 
Martial  a  Commissioned  Officer  has  been  sentenced  to  suffer 
Death,  Penal  Servitude,  or  to  be  cashiered,  or  dismissed  (1) 
from  Our  Service,  you  shall  in  such  case  as  also  in  the  case  of  any 
other  Oeneral  Court  Martial  in  which  you  shall  think  fit  so  to 


(1)  The  disnsed  form  of  warrant  here  inserted,  "  or  dischaigecL*' 
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do,  transmit  tlie  proceedings  to  Onr  Judge  Advocate  General,  in 
order  that  he  may  lay  the  same  before  Us,  and  afterwards  send 
them  to  Oar  Field  Marshal  Commanding  in  Chief,  or,  in  his 
absence,  to  the  Adjutant  General  of  Onr  Forces,  for  Onr  decision 
thereupon. 
1255.  And  that  there  may  not  in  any  case  be  a  failure  of  justice 

from  the  want  of  a  proper  person  authorized  to  act  as  Jadge 
Advocate,  We  do  hereby  further  empower  you,  in  default  of  a 
person  appointed  by  Us,  or  deputed  by  the  Judge  Advocaite 
General  of  Our  Forces,  or  during  the  illness  or  occasional  absence 
of  the  person  so  appointed  or  deputed,  to  nominate  and  appoint^ 
and  to  delegate  to  any  Officer  duly  authorized  to  convene  a  Grene- 
ral  Court  Martial  the  power  of  appointing  a  fit  person  &om  time 
to  time  for  executing  the  Office  of  Judge  Advocate  of  any  Court 
Martial  for  the  more  orderly  proceedLngs  of  the  same.  And 
for  enforcing  the  sentence  of  any  such  Court  Martial  We  do 
also  give  you  authority  to  appoint  and  to  delegate  to  any  Officer 
duly  authorized  to  convene  a  General  Court  Martial  the  power  of 
^759(4)]  appointing  a  Provost  Marshal  to  use  and  exercise  that  Office 
as  it  is  usually  practised  in  the  Law  Martial.  And  for  executing 
the  several  powers,  matters,  and  things  herein  expressed,  these 
shall  be  to  you,  and  all  others  whom  it  may  concern,  a  sufficient 
Warrant  and  Authority. 

Given  at  Our  Court  at  St.  James',  this day  of , 

187 — i  in  the year  of  Our  Beign. 

By  Her  Majesty's  Command. 

(Signature  of  Secretary  of  State.) 


To 


The  General 

or  Officer  Commanding  the  Forces. 


No.  m. 

Farm  of  Warrant  under  the  Sign  Manual  empowering  the  Com* 
numder  in  Chief  in  the  East  Indies  to  assemble  General  and  other 
Courts  Martial,  Sfc. 

(Si05  Manual.)  • 

1256.  ^^  pursuance  of  the  provisions  of  the  Mutiny  Act  and  of  Onr 

Articles  of  War  hereunto  annexed, 
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We  do  hereby  authorize  yon  from  time  to  time,  as  occasion 
may  require,  to  conyene  Courts  Martial  for  the  Trial  of  any  Officer 
or  Soldier  (2)  nnder  year  Command,  who  shall  be  charged  with 
any  offence  against  Military  Discipline,  whether  snch  offence 
shall  have  been  committed  before  or  after  yon  shall  have  taken 
npon  yonrself  yonr  Command. 

And  We  hereby  further  authorize  you  to  confirm  the  pro- 
ceedings of  any  such  Courts  Martial,  and  to  cause  any  sentence 
thereof  to  be  put  in  ezecutioii,  or  to  suspend,  mitigate,  remit,  or 
commute  such  sentence  in  accordance  with  the  said  Mutiny 
Act  and  Articles  of  War. 

And  We  do  hereby  further  authorize  you  to  direct  your  ^^S7* 
Warrant  to  any  Officer  not  under  the  rank  of  a  Field  Officer 
having  the  Command  of  a  body  of  Our  said  (3)  Forces,  authorizing 
him  to  convene  Courts  Martial  for  the  trial  of  any  offence  ' 
against  Military  Discipline,  committed  by  any  Officer  or  Soldier 
under  his  Command,  whether  such  offence  shall  have  been  com- 
mitted before  or  after  snch  Officer  shall  have  taken  upon  him  his 
Command,  and  also  authorizing  him  to  exercise  in  respect  of  the 
proceedings  of  such  Cpurts  Martial  all  the  powers  of  a  confirm- 
ing Officer  in  accordance  with  the  said  Mutiny  Act  and  Articles 
of  War ;  or,  if  you  should  so  think  fit,  directing  him  to  refer 
the  proceedings  of  all  or  any  such  Courts  Martial  to  you,  in 
which  case  you  are  hereby  authorized  to  exercise  in  respect  of 
the  proceedings  so  referred  all  the  powers  of  a  confirming 
Officer  in  accordance  with  the  said  Mutiny  Act  and  Articles  of 
War. 

And  you  are  also  hereby  authorized  to  exercise  the  like  powers         1258* 
of  a  confirming  Officer  in  respect  of  the  proceedings  of  any 
General  Court  Martial  referred  to  you  by  Our  General  or  other 
Officer  Commanding  Our  Forces  in  the  Presidency  of  Bengal, 
Madras,  and  Bombay. 

We  also  hereby  authorize  you,  in  any  case  in  which  you  shall  1250^ 
think  fit  so  to  do,  to  transmit  the  proceedings  of  any  General 
Court  Martial  to  Our  Judge  Advocate  GbneraL  in  order  that  he 
may  lay  the  same  before  Us,  and  afterwards  send  them  to  Our 
Field  Marshal  Commanding  in  Chief,  or,  in  his  absence,  to  the 
Adjutant  General  of  Our  Forces,  for  Our  decision  thereupon. 

We  also  hereby  further  authorize  you  to  appoint  from  time  to         1260. 

time  as  occasion  may  require.  Courts  Martial  for  the  trial  of 

'-  ■ 

(2)  The  words  "  of  our  forces^  followed  in  this  place  in  the  disused  form  of 
warrant. 

(3)  The  word  **9aid"  has  been  retained,  possibly  from  inadrertence,  as  it 
refers  to  the  words  "  of  oar  forces,"  which  have  been  omitted,  as  mentioned  in 
the  last  note. 
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crixneB  as  proTided  for  by  the  lOlst  Section  of  the  Mutiny  Act, 
1868,  whether  sach  crimes  shall  have  been  committed  before  or 
after  yon  shall  have  taken  upon  yonrself  your  Command;  and  We 
hereby  farther  authorize  you  to  confirm  the  proceedings  of  any 
such  Court  Martial,  and  to  cause  any  sentence  thereof,  to  be  put 
in  execution,  or  to  suspend,  mitigate,  remit,  or  commute  such 
sentence,  in  accordance  with  the  provisions  of  the  said  Section  of 
the  said  Act. 

I26l«  And  that  there  may  not,  in  any  case,  be  a  fisulure  of  justice  from 

the  want  of  a  proper  person  authorized  to  act  as  Judge  Adrocate, 
We  do  hereby  further  empower  you,  in  default  of  a  person 
appointed  by  Us,  or  deputed  by  the  Judge  Advocate  General  of 
Our  Forces,  or  during  the  illness  or  occasional  absence  of  the 
person  so  appointed  or  deputed,  to  nominate  and  appoint  (4)  and 
to  delegate  to  any  Officer  duly  authorized  to  convene  a  General 
Court  Martial  the  power  of  appointing  a  fit  person  from  time  to 
time  for  executing  the  Office  of  Judge  Advocate  at  any  Court 
Martial  for  the  more  orderly  proceedings  of  the  same. 

1262.  And  for  enforcing  the  Sentence  of  eveiy  such  Court  Martial, 

We  do  also  give  you  authority  to  appoint  and  to  delegate  to  any 
Officer  duly  authorized  to  convene  a  General  Court  Martial  the 
power  of  appointing  a  Provost  Marshal  to  use  and  exercise  that 
Office  as  it  is  usually  practised  in  the  Law  Martial. 

And  for  executing  the  several  powers,  matters^  and  things 
herein  expressed,  these  shall  be  to  you  and  all  others  whom  it 
may  concern  a  sufficient  Warrant  and  Authority. 


Given  at  Our  Court  at ,  this day  of 

18 — ,  in  the year  of  Our  Beign* 

By  Her  Majesty's  Command. 

{Signature  of  Secretary  of  State,^ 

The  General  or  Officer 
Commanding  in  Chief 

The  Forces  in  the  East  Indies. 


(4)  The  words  here  used  have  been  held  sot  to  invalidate  the  appointanent 
of  an  officiating  judge  advocate  in  the  army  in  India  by  a  mere  notification  in 
orders  instead  of  by  the  customary  general  or  special  warrant  The  '*  Form  of 
fiecording  the  Proceedings"  in  the  Queen's  Begnlations  (Q.R.  App.  B.  (1.),  by 
specifying  the  reading  of  the  warrant  appointing  the  deputy  or  offidating 
judge  advocate,  does  not  appear  to  countenance  any  deviation  from  the  established 
custom  of  the  service. 
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No.  IV. 

Warrant  under  Sign  Manual  emjpowervng  the  Officer  Oommandtng 
the  Forces  in  the  Presidencies  to  convene  Courts  Martial,  8fc. 

(SiGK  Makual.); 

In  porsnance  of  the  provisions  of  tlie  Matinj  Act  and  of  Our         1263. 
Articles  of  War  hereunto  annexed, 

We  do  hereby  authorize  you  from  time  to  time,  as  occasion  may 
require,  to  convene  Courts  Martial  for  the  Trial  of  any  Ofiioer  or 
Soldier  under  your  Command,  who  shall  be  charged  with  any 
offence  against  Military  Discipline,  whether  such  offence  shall 
have  been  committed  before  or  after  you  shall  have  taken  upon 
yourself  your  Command. 

And  We  hereby  further  authorize  yon  to  confirm  the  proceed- 
ings of  any  such  Courts  Martial,  and  to  cause  any  sentence 
thereof  to  be  put  in  execution,  or  to  suspend,  mitigate,  remit,  or 
conmiute  such  sentence  in  accordance  with  the  said  Mutiny  Act 
and  Articles  of  War. 

And  We  do  hereby  further  authorize  you  to  direct  your  1264* 
Warrant  to  any  Officer  not  under  the  rank  of  a  Field  Officer 
having  the  Command  of  a  body  of  Our  said  Forces  authorizing 
him  to  convene  Courts  Martial  for  the  trial  of  any  offence  against 
Military  Discipline  committed  by  any  Officer  or  Soldier  under  his 
Command,  whether  such  offence  shall  have  been  committed  before 
or  after  such  Officer  shall  have  taken  upon  him  his  Command ;  and 
also  authorizing  him  to  exercise,  in  respect  of  the  proceedings  of 
such  Courts  Martial,  all  the  powers  of  a  confirming  Officer  in 
accordance  with  the  said  Mutiny  Act  and  Articles  of  War  ;  or  if 
you  should  so  think  fit,  directing  him  to  refer  the  proceedings  of 
all  or  any  such  Courts  Martial  to  you ;  in  which  case  you  are 
hereby  authorized  to  exercise  in  respect  of  the  proceedings  so 
referz^  all  the  powers  of  a  confirming  Officer  in  accordance  with 
the  said  Act  and  Articles  of  War. 

Provided  always  that  if  by  the  sentence  of  any  Court  Martial 
any  Commissioned  Officer  either  of  Our  Army  or  of  Our  Indian 
Forces  has  been  sentenced  to  suffer  Death,  Penal  Servitude,  or  to 
be  cashiered  or  dismissed  from  Our  Service,  you  shall  in  such  case, 
as  in  any  other  in  which  you  shall  think  fit  so  to  do,  refer  the 
proceedings  to  the  General  Commanding  in  Chief  Our  Forces  in 
the  East  Indies,  for  him  to  act  in  respect  thereof  as  he  shall 
think  right. 

We  also  hereby  further  authorize  you  to  appoint  from  time  to         126  c 
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time,  as  occasion  maj  require,  Courts  Martial  for  the  trial  of 
crimes  as  provided  for  by  the  101st  Section  of  the  Mutiny  Act, 
1868,  whether  such  crimes  shall  have  been  committed  before  or 
after  you  shall  have  taken  upon  yourself  your  Command;  and  We 
hereby  further  authorize  you  to  confirm  the  proceedings  of  any 
such  Court  Martial,  and  to  cause  any  sentence  thereof  to  be  put 
in  execution,  or  to  suspend,  mitigate,  remit,  or  commnte  such 
sentence  in  accordance  with  the  provisions  of  the  said  Section  of 
the  said  Act. 
1266.  And  that  there  may  not  in  any  case  be  a  failure  of  justioe  firom 

the  want  of  a  proper  person  authorized  to  act  as  Judge  Advocate, 
We  do  hereby  further  empower  you,  in  default  of  a  person 
appointed  by  Us,  or  deputed  by  the  Judge  Advocate  General  of 
Our  Forces,  or  during  the  illness  or  occasional  absence  of  th^ 
[{i3ei(4)]  person  so  appointed  or  deputed,  to  nominate  and  appoint,  and  to 
delegate  to  any  Officer  duly  authorized  to  convene  a  Greneral 
Court  Martial,  the  power  of  appointing  a  fit  person  from  time  to 
time  for  executing  the  Office  of  Judge  Advocate  at  any  Court 
Martial  for  the  more  orderly  proceedings  of  the  same. 
1267*  And  for  enforcing  the  sentence  of  any  such  Court  Martial,  We 

do  also  give  you  authority  to  appoint  and  to  delegate  to  any 
Officer  duly  authorized  to  convene  a  Greneral  Court  Martial,  the 
power  of  appointing  a  Provost  Martial  to  use  and  exercise  tha& 
Office  as  it  is  usually  practised  in  the  Law  Martial. 

And  for  executing  the  several  powers,  matters,  and  things 
herein  expressed,  these  shall  be  to  you,  and  all  others  ^hom  it 
may  concern,  a  sufficient  Warrant  and  Authority. 

Given  at  Our  Court  at  ,  this day  of  y 

18 — ,  in  the year  of  Our  Beign. 

By  Her  Majesty's  Command. 

{Signature  of  Secretary  of  StcUe.) 


To 


The  General 

or  Officer  Commanding  the  Forces 
(Bengali  Madras^  Bombay). 


i 
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No.  V. 

Form  of  Warrant  under  the  Sign  Manual  enahling  Officers  in  OorW' 
mamd  to  assemble  District  or  Oarrison  Courts  Martial,  8fc, 

(Sign  Manual.) 

In  pursnance  of  the  proyisions  of  the  Mutiny  Act  and  of  Onr  •126$* 
Articles  of  War  hereunto  annexed,  We  hereby  anthorize  you, 
from  time  to.  time  as  occasion  may  require,  to  convene  District 
and  GkuTison  Courts  Martial,  for  the  trial  of  any  Soldier  bo- 
longing  to  Our  Forces  under  your  Command,  who  shall  be 
charged  with  any  o£fence  against  Military  Discipline,  whether 
such  offence  shall  have  been  committed  before  or  after  you  shall 
have  taken  upon  yourself  your  Command.  We  hereby  further 
authorize  you  to  direct  your  Warrant  to  any  Officer,  not  under 
the  degree  of  a  Field  Officer,  having  the  Command  of  a  body  of 
Our  Forces  (not  less  than  four  Troops  or  Companies),  authorizing 
him  to  convene  from  time  to  time  such  Courts  Martial  as  occasion 
may  require,  for  the  trial  of  any  Soldier  under  his  Command. 
The  said  District  and  Ghbrrison  Courts  Martial  shall  be  constituted 
and  shall  proceed  in  the  trial  of  the  offenders,  and  in  giving 
sentence  and  awarding  punishment  (not  extending  to  death  or 
to  penal  servitude),  according  to  the  powers  and  directions  con- 
tained in  the  said  Mutiny  Act  and  Articles  of  War. 

And  We  do  hereby  authorize  you,  and  in  your  absence  the  1269. 
■Officer  on  whom  your  Command  may  devolve,  to  confirm  the 
proceedings  of  any  such  Courts  Martial,  and  to  cause  any 
sentence  thereof  to  be  put  in  execution,  or  to  suspend,  mitigate, 
or  remit  such  sentence,  as  shall  be  best  for  the  good  of  Our 
Service. 

And  for  so  doing  this  shall  be  to  you,  and  all  others  whom  it         1270. 
may  concern,  a  sufficient  Warrant  and  Authority. 

Given  at  Our  Court  at ,  this day  of— , 

18 — ,  in  the year  of  Our  Beign. 

By  Her  Majesty's  Command. 

(Signatwre  of  Secretary  of  State,) 

•To 

The  Oeneral  or 

Officer  Commanding  the  Forces. 
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No.  VI. 

Fcrm  of  Warrant  hy  a  Commander  of  the  Forces  (aibroad)  to  a 
BwperioT  or  Field  Officer  atUhorizing  him  to  convene  Courts 
Martial. 

12  J  U       ^7  TTift  Ezoellency  the  General  (or  Officer)  Commanding  the  Foraes 

(or  in  Chief) ,  to  the  General  or  Officer  Commanding 

^  not  under  the  rank  of  a  Field  Officer  (5). 

(N3, — The  names  of  the  Officers  are  not  inserted.  The  Warrants 
under  the  Sign  Mammal  are  not  personal  in  any  case.  The  addiUon 
of  a  seal  is  not  considered  necessary.) 

1272.  Bt  yirtne  of  a  Warrant  nnder  Her  Majesiy's  Sign  Mannal, 

bearing  date  the  day  of 187 — ,  authorizing  me 

(amongst  other  things)  to  direct  my  Warrant  to  any  Officer  (not 
nnder  the  rank  of  a  Field  Officer)  haying  the  Command  of  a  body 
of  Her  Majesty's  Forces,  aathorizing  him  to  conyeno  Courts 
Martial  for  the  Trial  of  any  Offence  against  Military  Discipline, 
committed  by  any  Officer  or  Soldier  under  his  Command;  whether 
such  offence  shall  have  been  committed  before  or  after  such 
Officer  shall  have  taken  upon  him  his  Command,  and  also  author- 
izing him  to  exercise  in  respect  of  the  Proceedings  of  such  Courts 
Martial  all  the  powers  of  a  confirming  Officer  in  accordance  with 
the  said  Mutiny  Act  and  Articles  of  War;  or  if  I  should  .so  think 
fit,  directing  him  to  refer  the  proceedings  of  all  or  any  such 
Courts  Martial  to  me,  in  which  case  I  am  thereby  authorized 
to  exercise  in  respect  of  the  proceedings  so  referred  all  the  powers 
of  a  confirming  Officer  in  accordance  with  the  said  Mutiny  Act 

1274.  and  Articles  of  War:  I  do  hereby  authorize  you  to  convene 
[General  and]  District  or  Garrison  Courts  Martial,  for  the  afore- 
said purposes,  and  according  to  the  powers  and  directions  con* 
tained  in  the  Mutiny  Act  and  Articles  of  War. 

1275.  [And  you  are  hereby  directed  to  cause  the  proceedings  of  such 
Courts  Martial  to  be  transmitted  to  me,  or  other  the  CFeneral  or 
Officer  commanding  the  Forces.] 

1 276.  And  I  further  authorize  you  to  confirm  the  proceedings  of  oa^ 
such  Courts  Martial  except  in  the  case  of  a  Commissioned  Officer 
(or  District  or  Gkurrison  Courts  Martial  only),  a/nd  to  cause  any  sen» 
ience  thereof  to  he  put  in  execution^  or  to  suspend^  mitigate,  remits 


(6)  In  detached  situations  beyond  seas  where  a  field  officer  is  not  in  com- 

mand,  a  captain  may  be  authorized  to  convene  district  or  garrison  courts 

tial.  MJL.6;  §291. 
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w  eommtUey  such  sentence  in  accorda/nce  mth  the  said  MuMny  Act 
and  Articles  of  War. 

And  in  all  cases  of  Oommissicned  Officers  [^or,  and  in  all  cases  of  1 277. 
Commissioned  Officers  who  maj  be  adjudged  to  suffer  death, 
penal  servitude,  or  cashiering,]  as  well  as  in  any  other  instances 
wherein  you  shaJl  think  it  proper  to  suspend  the  execution  of  any 
sentence^  yon  are  to  transmit  the  proceedings  to  me,  or  other  the 
Officer  commanding  the  Forces. 

And  for  executing  the  several  powers  herein  expressed,  these         1 278, 
shall  be  to  you,  and  all  others  whom  it  may  concern,  a  sufficient 
Warrant  and  Authority. 

Given  under  my  Hand  at this 

day  of 

(^Signoiture.) 

By  Order  of Commanding  the  Forces. 

(^Signature,} 
Assistant  Adjutant  Oeneral  (or  Militaiy  Secretary). 

Noie.^Where  it  may  be  deemed  expedient  to  authorize  an 
Officer  at  any  station  to  confirm  certain  sentences,  the  para- 
graphs, in  italic,  §  1276-7,  may  supersede  the  paragraph,  §  1275| 
[within  brackets.] 


No.  vn. 

Form  of  Letters  Talent — Judge  Advocate  General — §  462(2). 

VICTORIA,  by  the  GRACE  of  GOD,  of  the  United  Kingdom         1 279. 
of  Great  Britain  and  Ireland,  Queen  Defender  of  the  Faith,  TO 
ALL  TO  WHOM  These  PresenU  shall  come.  Greeting :  WHERE- 
AS, We  did  by  our  Letters  Patent  under  the  Great  Seal  of  Our 
United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at 

Westminster  the day  of ,  in  the  year  of 

Our  Reign,  give  and  grant  unto  Our  right  trusty  and  well- 

beloved  Councillor  ,  the  Office  and  Place  of  Advocate 

General  or  Judge  Marshal  of  all  Our  Forces,  both  Horse  and  C9i  0)1 
Foot,  raised  or  to  be  raised  for  Our  Service  within  the  said 
United  Kingdom  of  Great  Britain  and  Ireland,  and  in  all  other 
Our  Dominions  and  Countries  whatsoever  (except  Our  Dominions 
where  particular  Advocates  General  or  Judges  Marshal  are  ap- 
pointed), to  hold,  use,  exercise,  and  enjoy  the  said  office  and 
place  unto  him  the  said  ,  by  Idmself  or  his  sufficient 
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Deputy  or  Deputies,  for  and  daring  Oar  Pleasare  as  by  the  said 
recited  Letters  Patent  (amongst  other  things  therein  contained, 
relation  being  thereunto  had),  may  more  fully  and  at  large 
appear :  NOW  KN^O W  YE  that  We  have  revoked  And  detCT- 
mined,  and  by  these  Presents  DO  revoke  and  determine  the  said 
recited  Letters  Patent,  and  eveiy  Clause,  Article,  and  Thing 
therein  contained,  and  FXJRTHEB  Jcnow  ye  that  We  of  Our 
especial  grace,  certain  knowledge,  and  mere  Motion,  and  for  and 
in  consideration  of  the  good  and  acceptable  Services  to  lis  done, 

and  to  be  done,  by  Our  trusiy  and  well-beloved ^  as  also 

for  and  in  consideration  of  the  Learning,  Skill,  and  Ability  of  the 

said  ,  HAVE  given,  and  by  these  Presents  DO  give  and 

grant  unto  the  said  ■  the  said  Office  and  Place  of  Advocate 

1280.  General  or  Judge  Marahal  of  all  Our  Forces,  both  Horse  and  Foot, 
raised  or  to  be  raised  for  Onr  service  within  Our  United  Eangdom 
of  Great  Britain  and  Ireland,  and  in  all  other  Our  Dominions  and 
Countries  whatsoever  (except  Oar  Dominions  where  particular 
Advocates  General  or  Judges  Marshal  are  appointed),  to  HAVE, 
HOLD,  u«e,  exercise^  and  enjoy  the  said  office  and  place  unto  him 
the  said  ■  by  himself  or  his  sufficient  deputy  or  deputies 

for  and  during  Our  pleasare,  the  same  to  be  exercised  according 
to  the  power  and  authorities  given  and  allowed  in  and  by  an  Act 
of  Parliament  made  in  the  first  year  of  the  reign  of  Our  late 
Boyal  ancestor,  King  George  the  First,  entitaled  "  An  Act  for  the 
better  regulating  the  Forces  to  be  continued  in  His  Majesty's 
service,  and  for  the  payment  of  the  said  Forces  and  of  their 
Quarters,"  (6)  and  according  to  such  other  Act  or  Acts  of  Parlia- 
ment as  shall  from  time  to  time  be  in  force,  allowing  the  exe- 
19100(1)]  cuting  martial  law  within  the  places  aforesaid,  together  with  all 
salaries,  fees,  pay,  allowances,  entertainments,  profits,  lodgings, 
and  rooms  for  the  office,  rights,  privileges,  advantages,  and 
emoluments  whatsoever,  to  the  office  and  place  of  advocate 
general  or  judge  marshal  of  Our  said  United  Kingdom  belonging 
or  in  anywise  appertaining  in  as  frdl  and  ample  manner  as  the 

^^  said or  any  other  person  or  persons  hath  or  have  held 

and  enjoyed  the  same ;  And  by  these  presents  give  and  grant 

unto  the  said ,  and  to  his  sufficient  deputy  or  deputies, 

ftill  power  and  authoriiy  at  such  time  and  times  when  martial 
law  shall  be  allowed  to  be  exercised  as  aforesaid,  to  administer 
an  oath  to  any  court  martial  or  to  any  person  or  persons  that 
shall  be  examined  as  a  witness  or  witnesses  in  any  cause,  trial, 
or  hearing  before  a  court  martial  or  any  commissioners  or  persons 


(6)  This  act  (1  Cheo.  1,  at.  2,  c.  3)  was  the  eaxliaat  of  the  three  mutiny  act* 
lABsed  the  first  year  of  this  reign.— iSSw  }  02(1 ). 
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whatsoever  appointed  or  to  be  appointed  to  examine,  hear,  or 
determine  any  matters  or  complaints  toacliing  or  in  anywise 
concerning  any  military  affairs  whatsoever:    AND  WE   DO 

'hereby  likewise  grant  unto  the  said =— ,  or  to  his  deputy 

or  deputies,  full  power  and  authority  from  time  to  time  to  ad- 
minister an  oath  to  any  person  or  persons  in  order  to  the  better 
discovering  of  the  truth  of  any  matter,  cause,  or  thing  which 
shall  be  at  any  time  referred  to  or  brought  before  him  or  them 
relating  to  any  complaint  or  otherwise  in  any  military  matter 
whatsoever,  at  such  time  and  times  when  martial  law  shall  be  [sioo»] 
allowed  to  be  executed  as  aforesaid :  And  for  the  better  advance 
of  Our  service  in  the  execution  of  the  said  office,  Our  express  1282. 
will  and  pleasure  is,  that  all  Officers  and  Soldiers  of  Our  said  Land 

Forces  obey  him,  the  said  ,  as  Our  Advocate  General  or 

Judge  Marshal,  in  that  behalf  constituted  and  appointed  as  afore- 
said :  And  We  also  will  that  the  said observe  such  orders 

as  he  shall  from  time  to  time  receive  from  Us .  or  any  Com- 
manders in-  Chief  for  the  time  being  of  Our  said  Land  Forces,  now 
or  hereafter  to  be  by  Us  thereunto  authorized  and  commission- 
ated:  IN  WITNESS  whereof.  We  have  caused  these  Our  letters 
to  be  made  patent :  WITNESS  Onrself  at  Our  palace  at  West- 
minster, this day  of  ,  in  the —  year  of  Our 

reig^. 

By  Writ  of  Privy  Seal. 


No.  vm. 

Foi'm  ofD^nUationor  Warrant  (GhneraZ) — Deputy  Judge  Adoocate. 

By  the  Et.  Honble.  ,  Judge  Advocate  General  of  Her         1 283. 

Majesty's  Forces,  to , 

Bt  virtue  of  the  power  and  authority  to  me  given  by  Her 
Majesty,  and  by  virtue  of  all  other  powers  and  authorities  to  me 
on  that  behalf  given  by  any  Act  of  Parliament  now  in  force,  or 
hereafter  to  come  in  force,  I  do  hereby  appoint  you,  the  said 

,  to  act  as  Deputy  Judge  Advocate  at  all  trials  by  General 

Courts  Martial,  and  in  all  matters  appertaining  to  that  office 
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wliich  shall  ooncem  any  of  Her  Majesty's  Land  Faroes  firom 
time  to  time  serving  in . 


1284. 


Given  under  my  hand  and  seal  this day  of 

187 — ^  in  the year  of  Her  Majesty's 


{Signaiure  of  the  Judge  Advoeaie  Oeneral,)  (seal.) 


No.  rx. 

Form  of  Deputation  or  Warrant  (8peciaI)^Depuiy  Judge  Advocate. 

By  the  Bt.  Honble.            ■,  Judge  Advocate  General  of  Her 
Majesty's  Forces,  to . 

By  virtue  of  the  power  and  authority  to  me  given  by  Her 

Majesty,  1  do  herelr^  appoint  you,  the  said ^  to  act  as 

Deputy  Judge  Advocate  at  a  (xeneral  Court  Martial  to  be  holden 
for  the  trial  of . 

Given  under  my  hand  and  seal  this dayof 

187 —  in  the  -  year  of  Her  Majesty's  Beign. 

{Signature  of  Judge  Adoocaie  Oeneral.)      (sbal.) 


No.  X. 

Form  of  Warrami^Officiating  Judge  Advocate — AbroctcL 

By  (Hie  Excellency)  the  General  (or  Officer)  Gommandizigr  (<fe 

Forces)  [the  troops] to . 


1285.  By  virtue  of  the  power  by  Her  Majesty  to  me  given  [by 


to  me  delegated],  I  do  hereby  nominate  and  appoint  [appoint]  you, 

the  said ,  to  execute  the  office  of  Judge  Advocate  at  a 

General  Court  Martial  to  be  assembled  at on  the  - 

day  of  ■ 

Given  under  my  hand  at ^  thiff  - 

dayof ^,187—. 

{Signaiwre,) 
Commanding  the  Forces  {or  in  Chief). 

By  order  of  (His  Excellency) Commanding,  Ac 

{Signature,) 
Assistant  Adjutant  General  {or  MOitary  Seoretaiy)* 
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No.  XL 

Form  of  WarraM — President  of  a  Oeneral  Court  Martial, 

To 

&C.  &c.  &c. 

By  virtue  of  Anthority  in  me  vested  [a  Warrant  from  the 1 286. 

Commanding ],  I  do  hereby  appoint  yon  the  said 

to  be  President  of  a  Oeneral  Gonrt  Martial  to  be  holden  at 

on  the  -^-^—  day  of for  the  trial  of  snch  prisoner  or 

prisoners  as  may  be  brought  before  it  [for  hearing  and  examining 
into  all  such  matters  as  may  then  and  there  be  brought  before        [^  27s.] 
it].    And,  for  so  doing,  this  shall  be  to  you  and  all  others  con- 
cerned a  sufficient  Warrant. 

Given  under  my  hand  at ,  this  ■ 

day  of y  187—. 

{Signature,) 
By  Order  of Commanding  the  Forces. 

{Signature.) 
Assistant  Adjutant  General  (or  Military  Secretary). 


No.  xn. 

Form  of  Summons  to  a  Civil  Witness. 


To 


Whereas  a Court  Martial  has  been  ordered  to  assemble         1287. 

^t on  the day  of 187 — ,  for  the  trial  of 

« ,  of  the regiment,  I  do,  by  virtue  of  the  authority 

vested  in  me  by  the  thirteenth  section  of  the  Mutiny  Act, 

summon  and  require  you  A B  to  attend,  as  a 

-witness,  the  sitting  of  the  said  court  at  '  on  the  


day  of  ,  at  — — -  o'clock  in  the  forenoon  [and  to  bring         1288. 

with  you  the  documents  hereinaQ;er  mentioned,  namely ], 

and  so  to  attend  from  day  to  day  until  you  shall  be  duly  dis* 
charged ;  whereof  you  shall  fail  at  your  peril. 

Given  under  my  hand  at on  the 

day  of 187—.    • 

{Signature,) 
Depuiy  {or  Officiating)  Judge  Advocate 

{or  President). 

KX  2 
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1290. 

Paging,}  482. 

Heading. 

Assembly  of 
court,  }490. 


Names,  $  481. 


Time,  §  524. 


PriBoner,  §  478. 


Orden  and  war- 
rants, &o.,  S  493. 


No.  XIIL 

Form  — .  Proceedings  of  a  General  Oourt  Martial^  [§  480]  together 
toith  forms  in  which  some  of  the  more  unusnoL  incidents  in  ike 
examination  of  witnesses^  8fc,^  ma/y  be  recorded,  (1) 


( 1-) 

Proceedings  of  a  Greneral  [District  or  Qwniaon^  &c.]  Court 

Martial  held  at on  the day  of  ,  187 — ^  by 

order  of  — — —  [by  permission  of (2)]  Commanding 

,  dated  the day  of ,  187—. 

President. 


BanJc. 


Members. 
Name. 


Regimewt, 


First  day. 


Bank — Name — Regiment — Deputy  [or  Offici- 
ating] Judge  Advocate. 

At o'clock  the  Court  opens. 

lUmk — Name^-Begim^nt.  [(3)\Nb. — Bank  — 
Name — Begimenf]  or  [No.  —  Bank  —  (Acting 
rank  — )Name  —  Ac]  is  brought  a  prisoner  bo- 
fore  the  Court. 

The  order  for  convening  the  Court  [and 
appointing  of  the  President  (of  minor  courts 
martial)'}^  and  the  warrants  appointing  the 
President  and  Deputy  \_or  Officiating]  Judge 
Advocate  are  read. 

The  names  of  the  President  and  Members  of 
the  Court  are  read  over,  in  the  hearing  of  the 
Prisoner,  and  they  severally  answer  to  their 
names. 

(1)  For  general  and  district  courts  martial  W.O.  Form  642  is  to  be  used— 
Q.BApp.B. 

(2)  In  the  case  of  minor  courts  martial  permitted  to  try  grave  oflfbnees  [§  26^3. 
(8)  If  the  prisoner  is  a  non-commissioned  officer  or  private  soldier  the  x«gi-. 

mental  number  is  prefixed.  Acting  bombardiers  and  lance-corporals  are  ar« 
raigned  as  gunners,  drivers,  sappers,  privates,  or  as  the  case  may  be,  their~ 
acting  rank  being  added  in  a  parenthesis. — See  §387>  688. 
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(2.) 
Qaesidon  by         L  (4)  Do  you  object  to  be  tried  by  zne  as  the 
the  Preaident    President,  or  by  any  of  the  officers  whose  names 
to  ihe  Prisoner,  yon  have  heard  read  over  ? 
Answer.  The  Prisoner  does  not  object  to  any  officer. 


Answer. 
To  prisoner. 

Prisoner. 

Question  by 
Prisoner. 
Answer. 
Question  by 
President. 
Answer. 
Question  by 
Prisoner. 

Decision. 


{The  Prisoner  objects  to  the  Presidents) 
2.  State  your  objection. 

The  Prisoner  thereupon  states  that    —    — . 

The  Prisoner,  in  support  of  his  objection,  re- 
quests permission  to  call . 

■  is  called  into  Court,  and  is  questioned 


by  the  Prisoner,  i 

(The  objection  to  the  President^  together  with  an^ 
evidence,  is  recorded  on  the  proceedings^  and  any 
explanation  or  statement  is  made  by  him,  in  open 
court,  as  by  any  other  officer,) 

The  Prisoner  has  no  further  questions  to  ask 
[nothing  further  to  add]. 

The  Court  is  cleared.     [§  497  n] 

The  Court  by  a  majority  of  two-thirds,  [§  616 
t»,]  disallow  the  objection.     Or 

The  Court  suspend  (5)  their  proceedings,  and 
refer  the  Prisoner's  objection  to  the  convening 
officer. 

At  —  o'clock  the  Court  resume  their  pro- 
ceedings, and  a  letter  (&c.)  is  read  to  the  Pri- 
soner, marked  — ^,  and  attached  to  the  pro- 
ceedings. 


Answer. 
To  the  Pri- 
soner. 
Prisoner. 


Decision. 


{The  Prisoner  objects  to and ) 

3.  State  your  objection  to  [the  senior  of  these 
cfficers,  §  497  n]. 

The  Prisoner,  in  support  of  his  objection,  &o. 
{as  above,  §1293). 

The  Court  is  cleared. 
The  Court  disallow  the  objection. 
The  Court  is  re-opened  and  the  above  decision 
is  read  to  the  Prisoner. 

(4)  **  The  qnestioiiB  are  to  be  numbered  throughout  consecutivelj  in  a  tingle 
series.  The  letters  Q  and  A  in  the  margin  may  stand  for  *  Question'  and 
«  Answer/  reepectiTely."— Q.B.  App.  B  (1). 

(5)  Unlike  the  Articles  of  War,  the  text  of  the  Queen's  Begulations,  &c., 
"  court,"  when  not  used  of  the  place  of  assembly,  throughout  the  form  in  Ap- 
pendix B  is  employed  in  the  plural,  except  that,  B  (8),  [{1332]  the  phrase 
**  brought  before  it"  is  retained. 


Paging,  §482. 

1292. 

Proffer  of  chal- 
leoge,  1495. 

None  made. 


1293. 

President 
challenc^,§497. 
For  canse,  §  500. 


Objection, 
$502^14.J 


Disallowed  by 
court. 

1294. 

Beferred  to  ap- 
pointing antho- 
ritj,§497. 


1295. 

(a-)  Objection  to 
member. 


Challenge  07er* 
rulod  by  conrt 
made  Imown, 
§501. 
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1296, 

(&.)  ETldenoe  re- 
ceived u  to  al- 
leged groond  of 
challenge,  i  600. 


Trial  of  chal- 
lenge. 


Prifloncr's 
remarks. 

Ohallonge  al- 
lowed by  court. 


and  notified  to 
prisoner,  }50. 


The  Prisoner,  in  support  of  his  objection  to  Objection  to 
-,  requests  permission. to  call 

Statement 

by . 

Question  by 
Answer. 
Question  by 
Prisoner. 


{The  member  objected  to)  replies  [explains}  — 
and  with  the  permission  of  the  Presi- 
dent proceeds  to  call . 

(The  Court  has  no  power  to  administer  an  oaih 
to  toitnesseSf  §  500,  bid  they  a/re  examined  in  the 
uBual  order^  §  953). 

The  Prisoner  requests  permission  to  observe. 
The  Court  is  cleared. 

The  Court  allow  the  objection. 

The  President  informs  ^-^—  that  he  is  not 
required  to  serve  on  this  Court  Martial. 

The  Court  is  re-opened,  and  the  above  de- 
cision is  made  known  to  the  Prisoner. 


1297. 

New  member, 
{499. 


1298. 

Court  sworn, 
$520.    (Affirma- 
tion is  allowed. 
5448). 

Consider 
cbaiges, 
(404, 457,  651. 


1299. 

Arraignment, 
$550. 


Plea  of  "guilty' 
or  "  not  guilty  .•• 


1300. 
$669,  943. 


{Bank  —  Name  —  Begimsnt)  takes  his  place  New  member, 
as  a  member  of  the  Court. 

3.  Do  you  object  to  be  tried  by as  a  Question  to 

member  of  this  Court  Martial  P  Prisoner. 

Answer. 

(Any  objection  is  dealt  toith  as  in  the  case  of  an 
original  m&inber, — §  1295.) 


The  President,  Members,  Judge  Advocate,  • 
[Short-hand  writer]  and  officers  attending  for 
instruction,  are  duly  sworn. 

("  Instruction. — No  Court  Martial  should  pro^ 
ceed  to  trial  until  ihey  have  satisfied  themselves  of 
their  competence  to  deal  vnth  the  cha/rge^  both  as 
respects  their  jurisdiction  and  the  precision  vrith 
which  the  charge  is  worded.** — ^Q.R.  App.  B(2)3). 

The    Prisoner   (Bank  —  Name  —  Begivnent, 
\^(No, — Ba/nk — Name — Begim>ent.)'\  is  arraigned 
on  the  following  [Charges]  Charge : — 
(Charge  or  charges  at  letigth.) 

4.  Are  you  guilty  or  not  guilty  of  the  charge  Question  to 
against  you  which  you  have  heard  read  P  Prisoner. 

a.  Not  guilty  or  guilty.  Answer. 

("  Instruction. — It  is  generally  advisable  that 
the  witnesses  be  ordered  out  of  Court  at  this  stage 
of  the  proceedings" — Q.R.  App.  B(2)  1.) 
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Flea. 


Plea. 


Qaestion  to 

Prisoner* 

Answer. 


h.  The  Prisoner  not  pleading  [refusing  to 
plead]  to  the  above  charge,  the  Court  enter  a 
plea  of  "  not  guilty." 

c.  The  Prisoner  pleads (in  bar 

of  trial). 

The  Court  disallow  the  plea  in  bar  of  trial, 
and  require  the  Prisoner  to  plead  to  the  charge, 
or, 

5.  Have  you  any  evidence  to  produce  in  sup- 
port of  your  plea  ? 

(Witness  examined  on  oath.) 
The  Court  are  of  opinion  that  the  Prisoner 
has  not  [has]  substantiated  his  plea,  and  in  con- 
sequence proceed  with  the  trial  [do  therefore 
adjourn  until  further  orders]. 


Prosecution. 


(Bank — Name — Begiment)  appears  as  Prose- 
cutor, and  reads  an  address,  which  is  marked 
— — ,  signed  by  the  President,  and  attached 
to  the  proceedings  [or,  the  following  address, 
(when  not  long)"}. 

The  Prosecutor  proceeds  to  call  witnesses. 


(In  those  exceptional  cases  where  the  prosecu- 
tor is  required  to  give  evidence  for  the  prosecution, 
it  is  given  on  oath,  iri  the  form  of  a  statement,  and 
entered  on  the  proceedings  as  that  of  any  other 
witness.) 
First  witness  (The  Prosecutor)  being  duly  sworn  states, 
for  prosecution.  "I,"  &c. 

Cross-examined  by  the  Prisoner. 


Question. 
Answer. 


6. 


I 


(The  Prosecutor  is  then  cross-eoBomined  by  the 
Prisoner,  unless  he  asks  for  leave  to  defer  it, 
§  577.) 

Or,  The  Prisoner  is  permitted  to  defer  his 
cross-examination. 

Or,  The  Prisoner  declines  cross-examining 
this  witness.  (6) 


(6)  "  Instraedon. — In  every  caee  where  the  prieoner  does  not  erau-examine  a 
ipUnssi  for  the  proeeeuHon^  this  etatement  is  to  be  made  in  order  that  it  may 
appear,  on  thefaee  qf  the  proceedings,  that  he  has  had  the  opportunity  given  him 
of  tffVM-AMmtfiatiofi.''— QJK.  App.  B(3).    See  §  970. 


1301. 

Thepiiaonflr 
ftands  mate, 

1302. 

Pleas  in  box, 
9556^666, 

dieaUowed. 


1303. 
Enqoiztid  Into. 

notaUoired, 
allowed. 


1304- 

Opening  ad- 
dreflsof  proMca* 
tor,  9570. 


1305- 
PitMeootor,  if 
awitneai,ia 
theflnti 
9571,  MS. 


OiTcehlt 
eriduioeia 
chief,  «904  by 
wayof  nan*. 
tion,  §571. 


Froaecator 
croea-ezamined 
by  priaoner,{97Qt 


1306. 

Croas-ezaminft* 
tion  deferred, 

declined. 
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1307. 

WltneM  sworn, 
»445; 

•fflnni,  (402; 
declares,  $403. 


1308. 
Szuniiution 
of 


1309- 

Tlie  prisoner 
defers  his  crofls- 
ktion, 


t677,  or  declines 
»oross- 
examlne. 


The  Proeecntor  proceeds  to  call  witnesses. 

(Bank — Name — Eegimeni)  being  duly  sworn.  First  witness 
[or  haying  made  the  prescribed  solemn  affir-  for  prosecution, 
mation,  or  promise  and  declaration,]  is  exam- 
ined by  the  Prosecutor. 

7.  {^Question  to  witness,  wwinhered^  see  note  4.)  Question. 
{Answer  by  witness,)  Answer. 


a 


Cross-examined  by  the  Prisoner. 


a 


Be-examined  by  the  Prosecutor. 


10. 


Examined  by  the  Court. 


Question. 
Answer. 

Question. 
Answer. 

Question. 
Answer. 


The  witness  withdraws. 
{Witnesses  defposition  read  to  him,  §  578.) 
("  Instruction. — There  is  to  he  a  line  drawn 
between    the    recorded    evidence    of  every    two 
witnesses^ — Q.R.  App.  B  (3).) 


being  duly  sworn  (Ac.,  a^  above^  Second  witnees 


§  1307)  is  examined  by  the  Prosecutor. 
{Question  amd  answer  a^  above,  §  1308) 
The  Prisoner  requests  permission  to  defer  his 

cross-examination  of  the  witness.  (7) 

The  Prisoner  declines  cross-examining  this 

witness. 

The  witness  withdraws. 


for  prosecntion. 


— »— -  being  duly  sworn,  is  examined  by  the  Third  witnofls 
Prosecutor.  for  prosecation. 

{The  examination,  j"c.,  proceeds  as  above,  §  1308.  Question  by,  Ac 


(7)  §577*    When  the  prisoner  defers  the  cross-examination  he  asually 

qnests  permission  to  defer  it  to  the  close  of  the  prosecution.  At  the  tzial  of  I«t« 

Colonel  Crawley,  he  postponed  the  cross-examination  until  the  next  day,  the 

court  making  no  objection  (Q.6).  On  a  similar  occasion  {Sixth  Day,  Q.392)  the 

court  granted  his  request,  with  the  remark  that  it  was  "a  departore  ftouk  the 

ordinary  rules,  on  which  courts  are  generally  conducted." — Prmttd  2VmI,  pp. 
9,80. 
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CoTirt  a^joi^i^*       At  o'clock  the  Court  adjonm  until 

o'clock  on .     {If  trial  continued 

after  four  o'clock,  the  reason  must  be  recorded.) 


Second  day.  On 


the 


of 


187  — ,  at 


^—  o'clock,  the  Court  re-assemble,  pursuant 
to  adjournment,  present  the  same  members  as 
on . 

{Bamk — Na/me — Regiment)  being  absent. 

{The  absence  is  accounted  for)  [dead,  prisoner 
of  war]. 

The  Judge  Advocate  produces  a  medical  cer- 
tificate, which  is  read,  marked  — ,  and  attached 
to  the  proceedings. 
Court  adjourn.       The  Court  adjourn  until . 

The  Court,  being  below  the  number  required 
by  the  mutiny  act,  adjourn  untLL  further  orders. 

There  being  present  {not  less  than  the  least 
number  reguvred  by  the  mutiny  act)  members,  the 
trial  is  proceeded  with. 

On ,  the of ,  187—,  at 


day. 


appointed 
President. 


appointed 
Judge  Advo- 
cate. 


o'clock,  the  Court  re-assemble  in  pursu- 
ance of  a order  by . 

{No  proceedings  can  take  place  in  the  absence 
of  either  President  or  Judge  Advocate.) 

A  warrant  is  read,  bearing  date ,  appoint- 
ing {tJie  senior  member)  President  of  the  Court 
Martial  in  the  place  of who  —  —  — . 

The  trial  is  proceeded  with. 
-     A  warrant  is  read,  bearing  date ,  ap- 
pointing    to  act  as  Judge  Advocate  in 

the  place  of ,  who . 


is  duly  sworn. 

The  trial  is  proceeded  with. 


Surgeon   {Name — Regiment)   questioned    by 
Court,  or 
A  medical  certificate  is  laid  before  the  Court. 


Examination    [  cross-examination,    &o.  ]    of 

continued  [Ac,  as  above,  §1309], 

The  witness  withdraws. 


13  ID. 

Adjonmment 
later  than  four 
if  neoeesaryf 
9524. 


Inddento  on  the 
Court  reanem- 
bling,  $526 : 

aUimeBent. 


Member  absent^ 
9026. 

Member  dck. 


9696. 
9525. 

9526. 


I3I2. 


New  Ftaiident, 
9529. 


I3I3. 

Kew  Jud^ 
advocate  ewom, 
9592. 


I3I4- 
Prifloner  af  ck, 
9535.    Seei69S, 


1315- 
Inddentflln 
the  ezaminaUoil 
of 
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Interpreter 
Bwom,  3477. 


Ab  to  incidents 
on  interpreta- 
tion, $479. 


(■ 


1 3 16. 

Objection  to 
question 


by  opposite 
party,  $574. 


1317. 

Decision  of  conrt 
allowing  qnet- 
ticn. 


1318. 

Question  pro- 
posed by  a  mem- 
ber, questioned, 
$57d. 

Question 
withdrawn. 


1319- 

Witness  claims 
prlTileife  In  not 
answering?  ques- 
tions tending  to 
criminate  or 
degrade,  $  961-9. 


9969. 


1320. 
Oorrectionby 
witness,  before 


-)   dulj    0wom,    and    is    examined witness 

as  inter-  forprosecntion. 


tlirongh  the  interpreter  [or 
preter]. 

(The  interpreter  may  he  noom  at  any  part  of 
the  proceedings^  and  whenever  the  testimony  of  a 
witness  is  received  through  an  interpreter  ii  should 
be  noted  on  the  proceedings.) 


U.  (The  question  is  entered  on  the  proceedings^  Qnestion  bj 
§  576.)  Prosecator. 

The  President  [the  Judge  Advocate]  objects 
to  this  qnestion. 

The  Prisoner  objects  to  this  question  [sub- 
mits that  this  question ,  &c.] 

Answer  by  Prosecutor. 

Beplj  by  Prisoner. 

The  Court  is  cleared. 

The  Court  decides [suggests  an  alter-  Decision. 

otion.] 

The  Court  re-opens  and  the  above  decision 
is  read. 

12.  (If  not  disallowed)   Question   (wumber)  Question 
[as  altered  by  the  Court]  is  put  to  the  witness,    repeated. 


13. 

The 


(Question  by  a  member.)  Question  by 

requests  that  the  sense  of  the  the  Court : 


Court  may  be  taken  as  to  the  above  question.      objected  to : 

The  does    not  wish    to    press    the  withdrawn. 

question  [with  reference  to  the  objection  ob- 
serves   .] 


The  witness  [claims  the  protection  of  the  Objected  to 
Court,]  submits    that    this  question  tends  to  by  witness, 
criminate  [to  degrade]  him. 

The  Court  is  cleared.  Court  cleared 

The  Court  decide . 

The  Court  re-opens  and  the  above  decision  is  Decision* 
read. 

The  question  is  repeated  to  the  witness,  who 
[states  in  reply]  declines  to  answer  it. 


^c,  as  above). 


being  duly  sworn  (is  examined^ 


forprosecation. 


Correction. 
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Upon  the  above  evidence  being  read  over  to 
the  witness, 

a.  He  points  out  that  he  had  said — 

and  not  — • as  has  been  taken  down  — 

(See  above,  Question marked in  the 

margin.  (8)  ) 
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ft.  He  asked  [to  explain]  to  add . 

(The  witness  may  he  examined  and  re-examined 
toith  reference  to  any  fresh  staienfient, — §  960.) 
The  witness  withdraws. 
The  prosecution  is  closed. 

Question  by  14.  Do  you  intend  to  call  any  witness  in 

Judge  Advo-     your  defence  ? 

cate  [President     Yes.  [or  as  it  mmj  heJ] 

of  minor  courts'}.     {If  the  Prisoner  answers  in  the  negative,  the  Pro- 

seeutor  thereupon  addresses  the  Cowrt  a  second 

Ume,  §  582.) 

DEFENCE. 

The  Prisoner  having  been  called  upon  to  make 
his  defence,  a.  says  (taken  down  as  nearly  as 
possible  in  his  otvn  words  and  in  the  first  jpersoii). — 
Q.R.  App.  B.  (4). 

h.  requests  to  be  allowed [hours]  days 

to  prepare  his  defence  [and  to  refer  to  the  pro- 
ceedings]. 

The  Court  grant  this  request,  and  adjourn  at 

o'clock  until ,  the  day  of 

,  at o'clock  A.M. 

The  Prisoner  reads  an  address  [or  requests 

permission  for to  read  his  address  for 

him,  §  586],  which  is  marked and  at- 
tached to  the  proceedings. 

The  Prisoner  proceeds  to  call  witnesses. 

(Bank — Name — Regiment,  8fc.)  is  duly  sworn. 

(The  Prisoner  first  examines  witnesses  to  meet 
the  charge,  and  secondly  to  speak  to  character^ 
§  584.) 

(Witnesses  for  the  defence  may  he  cross-ex- 
amined  hy   the  Prosecutor,   re-examined  hy   the 
Prisoner,  and  questioned  hy  the  court.) 
The  witness  withdraws. 


First  witness 
for  defence. 
Question. 
Answer. 


(8)  Ko  eranire  is  permitted  {see  %  482, 678),  but  a  reference  to  the  correction 
made  in  the  margin  where  the  mistake  occurred. 


leaTing  the  Court, 

(4»60), 

of  a  mistake  ia 

reooxding  hia 

evidence, 


of  an  Inaocnncj 
of  his  own  in 
giving  it. 


The  proeecation 
ifl<do6ed. 


I32I. 
Qnestion  by 
Jndge  Advocate, 
§682a. 

Proeecntor's 
second  address, 
or  as  in  }1328. 


1322. 

Prisoner's 
first  address, 
5683. 

Access  to  pro- 
ceedings, 3483. 


Court  adjourn, 
prescribes 
conditions, 
9488. 


1323. 

Prisoner's  ad- 
dress, $587-fi97. 


^324- 

Witnesses  for 
defence. 


9584. 
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1325- 

"WltnMB  for 
pro&ecvition 
recalled  for 
defeuoe,  $679. 

1326. 

l*rifloner*8 
closing  ad- 
dress,  $598 ; 
(a)takendownb7 
judge  advocate, 
in  first  peraon, 
(6)  prepared 
in  writing. 

$1047. 


§1325 


1327. 

Priaoner'8 
address  is 
deferred  when 
evidence  allowed 
in  reply,  $C03. 


Priaoner'a 
closing  address, 
$605. 

1328. 
Prosecutor's 
reply  restmined, 
$606-7. 


B«}oinder  (9). 


1329. 

Bamming  np 
prepared  in 
writing,  SG08. 

Prosecutor  not 

necessarily 

present. 
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is  again  called  into  Conrt  and  Second  witness 


is  examined  on  his  former  oath. 

(The  examination  of  all  the  witnesses  for  the 
defence  is  conducted  in  the  same  order,  §1324.) 

The  Prisoner  closes  his  defence 
a,  with  the  following  words,  {taken  doton^  as  in 
§  1322).     h.  reads  an  address  which  is  marked 

,  signed  by  the  President,  and  attached 

to  the  proceedings. 

The  Prisoner  lays  before  tlie  Court  certificates 
from  and  which  are  read,  and 


for  defence. 
Qaestion,  Ac. 
Answer. 


are  marked  [copies  thereof  are  marked] , 

signed  by  the  President,  and  attached  to  the 
proceedings. 

("  Instruction. — If  necessary  the  Co^irt  may 
now  he  adjourned  to  enable  the  Prosecutor  to  pre- 
pare  his  reply ;  the  fact  of  adjournment  being 
recorded  as  before" — Q.R.  App.  B  (6).) 

The  Prosecutor  requests  permission  to  bring 
evidence  in  reply. 

The  Prisoner  requests  permission  to  observe 


ApplicatioiL  by 
Prosecntor. 


The  Prosecutor  replies 

(a)  The  Court  decide  the  Prosecutor  is  not  Decision. 
entitled  to  adduce  evidence  in  reply. 

(&)  The  Court  will  receive  evidence  in  reply. 

(Extent  of  Prosecutor* s  examination,  §  601.) 

The  Prisoner  closes  his  defence  (as  ahove^ 
§1326). 


The  Prosecutor  declines  making  a  reply. 

Or,  the  Prosecutor  reads  his  reply,  which  is  Reply, 
marked ,  signed  by  the  President^  and  at- 
tached to  the  proceedings. 

(At  minor  courts  martial  only)  (9) 
The  prisoner  requests  permission  to  (ojfer  observ- 
ations on  the  prosecutor's  reply,    §  606-7) 

At o'clock  the  Court  adjourn  until 

to  enable  the  Deputy  Judge  Advocate  to  pre- 
pare his  summing  up. 

The  Court  i*e-assemble  on ,  and 

the  Prisoner  being  present  the  Deputy  Judge  ' 

Advocate    reads    the    summing   up,   which  is  Summing  up. 

(9)  At  minor  courts  martial,  there  being  no  Judge  Advocate  and  no  somming 
up,  the  claim  of  the  prisoner  to  obserre  on  the  reply  (or  r^oin),  Ib  not  aflboted 
by  the  new  regulations.    See  §  609. 
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Not  goiliy* 
Insane. 

ft 

witness 


-re- 


fer— 
called. 
Qaestion 
by  court. 

QniHy. 
Gnil^  in  part. 


marked ,  signed  by  the  President,  and 

attached  to  the  proceedings. 

Or^  The  Jndge  Advocate  does  not  think  it 
necessary  to  sum  np. 

The  Court  is  cleared  [or  retire]  for  the  pur- 
pose of  considering  the  Finding. 

Finding. 

The  Court  find  that  the  Prisoner  (Eanh — 
Ncms,  4'^.,  or  No. — Bank — Name,  ^c.)  is  not 
guilty  of  the  charge. 

Is  not  guilty  on  the  ground  of  insanity. 

As  to  honourable  acquittal,  see  §  624.) 

is  recalled  and  the  prosecutor  and 

prisoner  being  present  is  re-examined  on  his 
former  oath. 

14.  (Question  by  OouH,  §  613). 
The  Court  is  cleared. 

or,  is  guilty  of  the  charge  [all  the  charges]  ; 

or,  is  guilty  of  the  first  charge  and  guilty  of  the 
second  charge  with  the  exception  of (10) 

or,  is  not  guilty  of  desertion,  but  is  guilty  of 
absence  without  leave —  —  — .  (A.W.  43, 
§  184.) 

Pbooeedinqs  before  Sentence. 

The  Court  being  re-opened,  the  Prisoner  is 
again  brought  before  it. 

{Eamk— Name— Regiment)  is  duly  sworn. 

15.  What  record  have  you  to  produce  in  proof 
of  former  convictions  against  the  Prisoner  P 

I  produce  a  certified  extract  from (Form 

ai  end  of  App.  No,  4)  or.  There  are  none. 

This  document  being  read,  compared  with 
the  original,  and  found  correct  (11),  is  marked 

,  signed  by  the  President,  and  attached 

to  the  proceedings. 

(10)  Instead  of  specifying  the  part  of  the  charge  of  which  the  prisoner  is 
acquitted,  which  was  always  the  more  usual  practice,  and  is  now  prescribed  in 
the  authorized  form,  it  might  in  some  cases  be  preferable  to  recite  that  part  of 
the  charge  only  which  was  proved.    See  also  {  630  n. 

(11)  The  law  having  provided  (A.'W.155,  156),  that  previous  convictions 
may  be  proved  by  the  entry  in  the  court  martial  book  or  defaulter  book,  or  *'  bi/ 
a  certified  copy  ofeueh  entry"  the  comparison  in  court  would  seem  to  be  neces- 
sary only  in  those  cases  where  the  original  books  are  produced,  instead  of  the 
mere  production  of  copies  duly  certified  by  the  officer  to  whose  custody  tho 
books  are  entnuted.    See  §  1028. 


Smnming  up 
witl 
§608. 


dispenwd  with. 


Conrt  deand. 
$454. 


Question  by 
the  President. 
Answer. 


1330- 

Finding  or 
opinion,  }614. 


Insanity,  §090. 
Acquittal 
not  declared, 
}e24. 

1330.* 

'Witness  recalled 
by  court  for 
esaencial  qae»« 
tion. 


1331- 

Conviction. 
Partial— 


Of  Bubetanoe  of 
charge,  §622. 


1332. 

Enqoiry  as  to 
previous  con- 
Tictions,  §626. 
Of  officer,  §627. 


1333- 


610 


§1334 
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1334- 

ITonner  in- 
stances of 
dnmkenneas. 


I33S- 

Enquiry  as 

tonnexpiTcd 

aentenoe. 


In  cases  of 
desertion. 


1336. 

General  cha- 
racter, &c., 
of  officer  is  not 
enquired  into, 
4627  (6). 


Trlsoner  may 
cross-examine 
witness  to 
general  char- 
acter, &c  $680. 


1337- 

Sentence,  96U. 


Death,  §645. 

Tenal  scrTitiide» 
<$64tf-7 ; 
if  nndor  sen- 
tence, $648. 


(Where  soldier  found  guQiy  of  drunkennegs.) 

16.  How  many  times  haa  the  PriBoner's  name  Question, 
been  entered  in  the defaulter  book  for 

dmnkenness.  (12) 

On  referenoe  to  the  regimental  [troop,  batteiy,  Answer, 
or  company],   defaulter  book  now  laid  before 
the  Court,  it  appears  that  the  Prisoner's  name 
has   been  recorded  therein  for  the  crime  of 
dmnkenness times  since  his  enlistment  (13). 

17.  Is  the  Prisoner  under  any  sentence  at  the  Question. 

present  time  ? 

(Penal  Servitude^  Imprisonment,  Forfeiiure  of  Answer. 

Service,  ^c.) 

18.  Did  the  Prisoner  surrender  or  was  he  ap-  Question, 
prehended  ?  (14) 

("  In  a  case  of  desertion  it  is  to  he  asked  amd  Answer. 
recorded  whether  the  Prisoner  surrendered  or  was 
apjprehended" — Q.R.  App.  B  (8)  Instruction. 

(If  a  soldier) 

19.  What  is  the  Prisoner's  general  character  ?  Question. 
(As  to  answer,  see  §  635.)  Answer. 

20.  What  is  his  age  ?  Question, 
2L  What  is  the  date  of  his  attestation?          Question. 

22.  What  service  is  he  allowed  to  reckon  Question, 
towards  discharge  P 

23.  Is  the  Prisoner  in  possession  of  any  de-  Question, 
corations,  good  conduct  badges,  or  honorary  re- 
wards? 

Cross-examined  by  the  Prisoner. 

24.  —    —    —    —    —    —    —    —    —  Question. 

or.  The  Prisoner  declines  cross-examining  this 

witness.     (See  note  6.  §  1306.) 

The  Court  is  again  cleared. 

Sentence. 

The,  Court  sentence  the  Prisoner   (Bank —  Sentence. 
Name — Regiment)    or,  No. — (Banh—Name) — 
Regiment. 

("  Instruction. — The  sentence  is  to  he  margin' 
alhj  noted  in  every  case" — Q.R.  App.  B  (9.) 

a.  to  suffer  death  by  being  shot  [hanged].       Death. 

h,  to  suffer  penal  servitude  for  the  term^of  Penal  servitade 
years  [or  for  life].  


(12)  W.  O.  Form  642.  (H.)  Jan.  1874. 

(13)  See  A.W.78  [§632],  and  Instraction, .Q.R  App.  B.  (8). 

(14)  It  will  be  ol»erved  that  this  instraction  requires  that  the  question  aAuUl 
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Cashiered. 

Eeprimand. 

Fined. 


99        99 


Heductioii. 
Impt.  H.L.  tor 
days. 


c.  to  be  cashiered  [or  dismissed,  discliarged]. 
cc.  to  be  [publicly,  severely,  privately]  repri- 
manded. 

d.  to  be  fined pounds  — —  shillings 

pence. 

e.  to  be  reduced  to  the  ranks. 
/.  to  be  imprisoned  with  hard  labour  [with 

such  labour  as,  in  the  opinion  of  the  medical 
officer  of  the  prison  he  may  be  equal  to]  for 

— ' days. 

84  days'  Impt.  ^.  to  be  imprisoned  for  eighty-four  days, 
H.L.  and  S.C.  forty-two  of  the  said  eighty- four  days  to  be  soli- 
tary confinement  (the  mdximum  of  solitary  con- 
finement)y  such  solitary  confinement  not  to  exceed 
fourteen  days  at  a  time,  with  intervals  between 
the  periods  of  solitary  confinement  of  not  less 
duration  than  such  periods,  the  remainder  of  im- 
prisonment to  be  with  hard  labour  (or  as  inf), 
h.  (when  the  iTrvprisonmeiit  awarded    exceeds 

84  days)   to  be  imprisoned  for days, 

^-^—  of  the  said days  to  be  solitary 


Days' 

Impt.  H.L. 
andS.G. 


Stoppages. 


—  Lashes. 


confinement,  such  solitary  confinement  not  to 
exceed  seven  days  in  any  twenty-eight  days, 
with  intervals  between  the  periods  of  solitary 
confinement  of  not  less  duration  than  such 
periods,  the  remainder  of  the  imprisonment  to 
be  with  hard  labour  (or  as  inf.) 

t.  to  be  put  under  stoppages  of  pay  until  he  shall 
have  made  good  the  following  articles,  viz. : 

[or  until  he  shall  have  made  good  the  sum  of 
as  the  case  may  he,'] 


j.  to  suffer  a  corporal  punishment  of 


Forfeiture 
badges  for 
months. 


Cashiered,  &o., 
9668-«. 

Beprixnandfl, 
$670. 

Fine,  $306, 211. 


Bednetton, 
$687-8. 

1338. 

IiDprlsooxneiit, 
$680^. 


SoUtery,  $681-4{. 


lashes,  and  to  be  imprisoned,  &o.  &c,  (as  inf 
g^  or  h.) 

h.  And  in  addition  to  forfeit  absolutely  [or  for 
any  period  not  less  than  eighteen  months,  as 
the  case  may  be] — (Sere  specify  mmber  of 
badges)  good  conduct  badge  [or  badges]  and 
pay  which  he  has  earned  by  his  past  service. 
Forfeit  amiuiiy  or,  to  forfeit  the  annuity  [gratuity,  medal,  (de- 
scribe the  ineddls)  or  decoration  (here  spec^ 
each)']  which  has  [have]  been  granted  to  him. 

be  asked  at  this  stage  of  the  proceedings.  In  ordinary  cases  eyidence  as  to 
this  fact — as  to  which  the  descriptiye  return  (IkLA.  84),  is  sufficient— ought  to 
hare  been  given  by  the  prosecotor,  as  is  pointed  out  by  the  xegolations. — ^App. 
C.  10,  note. 


(Wliea  not  to  be 
awarded,  $181). 


1339- 

stoppages. 

A.W.  180. 181. 

8689-690. 

Corporal 

panJahment, 

§678. 


1340. 

Additional. 
Forfeitures, 
ft  128. 
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Discharged 
witii  ignominy. 
S126,  IddO. 


I34I. 


Bignatnre  of 
president,  8ic,, 
«692. 


Minute  of 

Oonflrmation. 

$720. 


1342. 

RcTision, 
§721,729. 


Order,  &c.» 
$722-^. 


1343. 
Prescribed  fonp 
of  reTised 
flodings. 


fie&tcxiet* 


or,  to  forfeit  all  or  any  advantage  as  to  pen-  Forfeit  past 
sion  which  has  been  earned  by  past  service.  service. 

OTy  to  forfeit  all  right  to  good  conduct  pay,  Forfeit  past 
and  to  pension  on  discharge  whether  in  respect  and  fntnre 
of  past  or  fiitare  service.  service. 

n.  The  Conrt  do  further  sentence  him  to  be  Dischai^ge  with 
discharged  with  ignominy  from  Her  Majesty's  ignominyv 
service. 
Signed  at ,  this  day  of , 

•  (^Signature.') 

(Signature.^  President, 

Judge  Advocate. 

(**  Space  of  at  lea^t  half  a  page  18  to  he  left  for 
the  remarks  of  iJie  confirming  officer,  who  is  to  state 
the  manner  vn  which  ea^h  case  is  to  he  disposed 
of:'—Q.B..  App.  B.  (10)  Instruction. 


Revision. 


On 


-,  the 


day  of 


-,  at 


o'clock,  the  Court  re-assemble  by  order 
,  for  the  purpose  of  reconsider- 


of  — 

ing  their . 

Present  the  same  members  as  before.  [§  723.] 

The  letter  [order  or  memorandum]  containing 
the  instructions  to  the  Court,  and  the  reasons 
of  the  confirming  authority  for  requiring  a  re- 
vision of  the  finding    (or  sentence)    is  read, 

marked ,  signed  by  the  President,  and 

attached  to  the  proceedings. 

The  Court  having  attentively  considered  the 
observations  of  the  revising  officer,  and  the  whole 
of  the  proceedings  {^or  the  opinion  and  sentencCi 
or  the  sentence,  (if  formal  error  only,)'] 

a,  do  now  revoke  their  former  finding,  and 
are  of  opinion,  &c.,  or, 

h,  do  now  revoke  their  former  sentence,  and 
now  sentence  the  Prisoner,  &c,,  Ac.,  or, 

c,  do  now  revoke  their  former  finding  and 
sentence.  The  Court  are  now  of  opinion,  Ac,,  &c. 

They  now  sentence,  &e.  (as  in  §  1337).  (When 
any  dlteraiion  is  made  in  the  finding,  it  is  laid 
down  [Q.R.  App.  B.  (11)]  as  absolutely  necessary 
that  the  sentence  should  hb  given  afresh  in  cases 
where  the  court  adhere  to  their  former  sentence,) 


Bevised 
finding. 


Revised 
tence. 
Revised 
finding. 


J 
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Signed  at 


d.  do  now  respeotfnllj  adhere  to  the 
sentence  [finding  and  sentence]. 
^  this  —  day  of  —  18 — . 


(^Signahvre). 

President. 


(^SignatureJ) 


(Date.) 


Jndge  Advocate. 
(Half  a  page  for  (xmfirrnaiion,  as  in  ^  1341.) 
(^^No  addiHondl  evidence  for  prosecution  or 
defence  com  he  received  on  the  revision^  and  no 
portion  of  the  original  mmiUes  can  he  altered." — 
Q.R.  App.B.  (11)  "Instruction.") 


Gonfiimed. 

Approved  and  Confirmed.     (See  §  730n,  5). 

I  confirm  the  finding  and  sentence  of  the 

Court,  but  [mitigate— commute]  remit . 

(Date.)  (Signature  of  Confirming  Officer.) 

I  hereby  approve  [As  Civil  Governor  I  further 
approve  [(13)]  the  sentence  of  the  Court  upon 
[rank  and  name  cf  Trxsomaf^  in  behalf  of  Her 
Majesty. 

(Signalure  of  OvoU  ftw6mar.)(14) 


(In  the  case  of  sentence  of  death  or  penal  servi- 
iude  awarded  to  a  commissioned  officer ^  or  a  sen- 
tence of  death  wpon  a  person  other  than  a  com- 
missioned  offi4:er,  for  a  civil  offence  in  India.) 

The  sentence  of  death  [penal  servitude] 
awarded  by  the  General  Court  Martial  held  for 

the  trial  of is  approved  by  the  Gtevemor 

General  [or  Governor]  in  Council. 


(Date.) 


(Signatures.) 


The  Civil  Governor  [Gt)vemor  G^eral   in 
Council,  &c.]  not  having  approved  the  sentence 
of  the  Court,  I  commute  [remit],  &o. 
(Date.)  (Signature  of  Confirming  Officer.) 


(14)  This  approval  on  behalf  of  Her  Majesty  is  equally  neoeseary  to  the 
oanying  into  effect  of  a  capital  eentence  in  those  cases  where  the  confirming 
authority  also  administers  the  civil  goTemment.  [This  is  now  inserted  in 
the  Queen's  Bogulations,  App.  B  (10).] 

LL 


§720. 
BridenoeMto 

prBTlOOfl  OOBTle- 

tk»i«,t7M. 


1344. 

Conflimatlon, 
{790. 

mtlntion,  «7S8. 
Rnimiwlon,  jlM. 
Gommotfttion. 
978&-741. 


1345. 
Approval  of  wn- 
tenoeof  dMthbj 
Oivl]  GoTernor, 
$713-18. 


1346. 
Ooncnrrenoe 
of  OoYemor- 
G«nerat  in 
Council,  $718. 


1347- 

Rerlaed  oon> 

ftrmation, 

$780n. 
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AfPEMDES. 


1348. 

Hdnoonkble 
aoQutttAL 

1349- 

lUffiniiiiinimil*- 
tira  to  xii0i^* 
§698. 
Bemuks,  (700. 


OffTeEfng  iBttSFa 

1350. 


Sepak^te  Lbttbbs. 

The  desire  of  the  Court  to  acquit  an  officer  honoorabfy  is  to 
be  stated  in  a  separate  letter.  [§  624.] 

"  Instruction. — When  the  Court  have  passed  judgment,  and 
desire  to  recommend  the  Prisoner  to  the  &TOurable  [merdfdl] 
consideration  of  the  confirming  authority  [§  798],  or  to  remark 
on  the  conduct  of  the  parties  before  them ;  or  on  the  maimer 
in  which  a  particular  witness  delivered  his  testimony,  dx^,  &c^ 
[§  700]  they  are  to  embody  their  views  in  a  separate  letter,  to 
be  signed  by  the  President,  and  forwarded  with  the  proceedings 
to  the  confirming  authority,  or  to  the  Judge  Advocate  General, 
as  the  case  may  be." — Q.B.  App.  B.  (12). 

As  to  covering  letter,  see  §486  n. 

When  the  court  abstains  from  sentencing  a  soldier  convicted 
of  disgraceful  conduct  to  the  forfeiture  of  good  conduct  paj, 
pension,  medals,  Ac,  a  separate  letter^is  no  longer  required. 


No.  XIV. 

Form  of  Warrant  wnder  Sign  Manual  for  convening  General  Oourii 

Martial  for  the  Auxiliary  Forces, 

(Sign  Manual.) 

1351*  Undeb  the  Provisions  of  ''  The  Regulation  of  the  Forces  Ad, 

1871,'*  and  in  pursuance  of  the  Provisions  of  the  Mutiny  Act, 
and  of  Our  Articles  of  War,  We  hereby  authorize  and  empower 
you  from  time  to  time,  as  occasion  may  require,  to  oonvene 
(General  Courts  Martial,  for  the  Trial  of  any  Officer  or  Soldier  of 
the  Militia,  Yeomanry,  and  Volunteers  under  your  Command, 
who  shall  be  charg^  with  any  Offence  against  Military  Disci- 
pline for  which  he  is  liable  to  be  tried  by  (General  Court  Martial, 
whether  such  Offence  shall  have  been  committed  before  or  after 
you  shall  have  taken  upon  3rourself  your  Command.  The  said 
Courts  Martial  shall  be  constituted,  and  shall  proceed  in  the  trial 
of  the  Offenders,  and  in  giving  Sentence  and  in  awarding 
Punishment,  according  to  the  powers  and  directions  contained  in 
the  several  Statutes  relating  to  the  said  Militia^  Yeomanry,  and 
Volunteers  respectively,  and  in  the  Mutiny  Act  and  Articles  of 
War. 

1352.  We  are  further  pleased  to  order  that  the  Proceedings  of  every 

such  Court  Martial  shall  be  transmitted  to  Our  Judge  Advocate 
Oeneral,  in  order  that  he  may  lay  the  same  before  Us  for  Our 
consideration^  and  afterwards  send  them  to  Our  lield  Marshal 
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Conrmanding-in-Chief^  or,  in  his  absence,  to  the  Adjutant  General 
of  Onr  Forces,  for  Onr  decision  thereupon. 

And  for  so  doing,  this  shall  be  to  jon,  and  all  others  whom  it 
may  concern,  a  sufficient  Warrant  and  Authority. 

CKven  at  Onr  Court  at ^  this day  of  — , 

187— ,  in  the Tear  of  Our  Reign. 

By  Her  Majesty's  Command. 

{Signaifwre  of  Becretaay  cU  Staie,) 
To 

The  General 

or  Officer  Commanding  in 


No.  XV. 

Judgment  of  the  Court  of  Error  in  the  Exchequer  Ohamber — 

Dawkins  v.  Lord  Bokeby.  [§  332».] 

(Law  Beporis,  6  Q.  B.  262->278.) 

The  judgment  of  the  Court  (Kelly,  C.B.;  Marian,  Bramwell,        1353- 
Channel],  Pigott,  and  Cleasby,  B.B. ;  Byles,  Keating,  Brett,  and 
Grove,  J.J.)  was  delivered  by  Sir  FitzBoy  Kelly,  Chief  Baron, 
on  the  Ist  of  February,  1873  :— 

"  The  plainti£r,  a  colonel  in  the  army,  having  been  reported  to  1354- 
have  exhibited  on  several  occasions  a  want  of  deference  to  some 
of  his  superior  officers,  and  to  have  been  gwltj  of  other  unofficer- 
like  conduct,  and  also  to  have  made  certain  charges  against 
several  of  his  brother  officers ;  his  Boyal  Highness  the  comman- 
der-in-chief was  pleased  to  direct  that  a  court  of  inquii*y  should 
be  assembled,  and  that  these  matters  should  be  inquired  into  and 
reported  upon  to  him.  A  court  of  inquiry  was  held,  and  the 
defendant^  Lord  Bokeby,  also  an  officer  of  rank  in  the  anny,  was 
required  to  attend,  and  did  accordingly  attend  as  a  witness  before 
this  court.  Being  examined  as  a  witness,  he  gave  certain  vivd 
voce  evidence ;  and  when  the  examination  was  closed,  handed  in 
to  the  court  a  written  paper,  containing  in  substance  a  repeti- 
tion of  the  evidence  which  he  had  given  by  word  of  mouth,  with 
some  additions  upon  the  same  subject ;  and  this  paper  was  re- 
ceived by  the  courts  and  it  must  be  presumed  formed  part  of  the 
minutes  of  the  proceedings.  A  report  was  duly  made  to  the 
commander-in-chief,  and  certain  consequences  followed,  but 
which  did  not  appear  in  evidence  on  this  record.  It  was,  how- 
ever, stated  that  the  plaintiff  applied  to  the  proper  military 
authority  for  a  court  martial  on  the  defendant^  and  that  such. 

L  L  2 
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military  anthorit j,  baying  power  to  grant  or  Tefnse  the  said  court 
martial,  refosed  to  allow  it  to  be  belcL  Tbereapon  tbe  plaintiff 
brongbt  tbe  present  action,  in  wbicb  in  tbe  first  connt  be  cbai^ges 
tbe  written  paper  above  referred  to  as  a  libel ;  and  in  tbe  second 
connt  tbe  vivd  voce  evidence  as  verbal  slander. 

1355.  1^6  above  &cts  appear  to  bave  been  admitted  at  tbe  trial ;  and 

tbe  connsel  for  tbe  plaintiff  fortber  offered  to  prove  that  tbe 
defendant,  in  delivering  in  tbe  written  sta^^ement  and  giving  tbe 
vivd  voce  evidence,  act'Cd  maid  fide  and  witb  actnal  malice,  and 
tbat  tbe  statements  were  made  witbont  any  reasonable  or  pro- 
bable canse,  and  witb  a  knowledge  on  tbe  part  of  tbe  defendant 
tbat  they  were  false.  I  need  scarcely  observe  tbat  neitber  tbe 
cbarge  of  malice  and  wilfnl  falsebood,  alleged  on  tbe  part  of  tbe 
plaintiff  to  be  capable  of  prooi  against  tbe  defendant,  nor  any 
cbarge  of  misconduct  of  any  kind  reflecting  upon  tbe  plaintiff  ia  to 
be  taken  to  be  true :  (1)  sndi  cbarges  having  merely  been  assumed 
to  be  proveable  for  the  pnrpose  of  argument,  and  in  order  to  raise 
the  questions  to  be  determined  in  this  cause.  Upon  these  admis- 
sions and  allegations  the  defendant's  counsel  insisted  that  ihe 
action  was  not  maintainable,  and  the  learned  judge  who  tried  tbe 
case  declared  his  opinion  that  the  evidence  so  offered  was  im- 
material and  irrelevant,  and  that  as  matter  of  law  tbe  action 
could  not  lie,  if  the  verbal  and  written  statements  complained  of 
were  made  by  the  defendant,  being  a  military  officer,  in  the  course 
of  a  military  inquiry  in  relation  to  the  conduct  of  the  plaintiff 
he  being  also  a  military  officer,  and  with  reference  to  the  subject 
of  that  inquiry ;  and  this  even  though  the  plaintiff  should  provo 
that  the  defendant  had  acted  moM  fide,  and  with  actual  malioe, 
and  without  any  reasonable  and  probable  cause,  and  with  tbe 
knowledge  that  the  statements  made  and  handed  in  by  him.  as 
aforesaid,  were  false.  Thereupon  the  counsel  for  the  plaintiff  ob- 
jected to  the  ruling  of  the  learned  judge,  and  this  court  was  now 
called  upon  to  decide  whether  the  judgment  should  be  allowed. 

^35^*  We  are  all  of  opinion  that  the  ruling  of  the  learned  judge  at 

the  trial  was  right,  and  that  the  exception  must  be  disallowed.  (2) 

The  authorities  are  clear,    uniform,  and  conclusive  tbat  no 

action  of  libel  or  slander  lies,  whether  against  judges,  counsel, 

witnesses,  or  parties,  for  words  written  or  spoken  in  the  ordinary 

(1)  Loid  Hartington,  then  Under-Secretary  of  State  for  War,  had  stated  in. 
the  House  of  Commons,  on  May  26th,  1866,  that  "  They  (the  court  of  in- 
qniiy)  added,  and  the  commander-in-chief  was  most  anxions  that  tall  promi- 
nence should  be  given  to  this  addition — ^that  nothing  had  come  before  them 
which  was  in  any  manner  prejudicial  to  the  character  of  [Lieutenant-]  Gcdonel 
Dawkins  as  an  officer  and  a  soldier."— 3  Bansard,  clxxiz.  896. 

(2)  The  learned  judge  in  deliyering  the  judgment  added:  "Though  w«haT« 
not  been  entirely  agned  as  to  all  the  reasons  for  our  decision." — 7%rml 
Peb.  18, 1873. 
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course  of  any  proceeding  before  any  conrt  or  tribunal  recognized 
by  law." 

After  quoting  other  decisions  to  that  effect  the  Chief  Baron  con-        1 3  57* 
tinned: 

"  Finally,  in  Bawkins  v.  Lord  BoJceby,  (3)  an  action  between 
the  present  parties,  tried  before  the  late  Mr.  Justice  Willes,  that 
most  learned  and  lamented  judge,  in  alluding  to  the  very  evi- 
dence given  by  the  defendant  before  the  court  of  inquiry,  which 
is  the  subject  of  the  present  action,  observed :  '  What  he  stated 
before  the  court  he  stated  in  the  capacity  of  a  witness;  and 
assuming,  apart  from  the  reasons  which  I  have  already  given, 
that  no  action  would  lie  against  him  for  what  he  did,  there  is  the 
farther  overwhelming  reason  that  witnesses  are  protected  from 
actions  for  what  they  have  stated  in  evidence  in  a  court  of 
justice ;  other?nse  everybody  in  the  witness-box  would  speak  in 
fear  of  litigation,  and  no  man  who  is  called  on  to  give  evidence 
would  be  safe  from  some  troublesome  action  being  brought 
•against  him.*  Upon  all  these  authorities  it  may  now  be  taken 
to  be  settled  law  that  no  action  lies  against  a  witness  upon  evi- 
dence given  before  any  court  or  tribunal  established  according 
to  law. 

:  But  it  is  insisted,  on  the  part  of  the  plaintiff,  that  a  court  of 
inquiry  is  not  a  court  of  law  or  a  court  of  justice,  and  that  wit- 
nesses before  such  a  court  are  not  within  the  protection  of  the 
law.  On  the  other  hand,  it  is  contended,  on  the  part  of  the  de- 
fendant, that  the  evidence  given  by  an  officer  in  the  army  before 
a  court  of  inquiry  is  a  privileged  communication,  and  cannot  by 
law  be  made  the  subject  of  an  action  for  defamation.  It  is  farther 
objected  that  any  such  evidence  is  part  and  parcel  of  the  minutes 
of  the  proceedings  of  the  court,  which,  when  reported  and  deli- 
vered to  the  commander-in-chief,  are  received  and  held  by  him 
on  behalf  of  the  sovereign,  and  as  such  ought  not,  except  by  Her 
Majesty's  command  or  permission,  to  be  produced,  and  are  there- 
fore wholly  inadmissible  in  evidence ;  we  are  all  of  that  opinion, 
and  hold  that,  on  that  ground  also,  the  exception  must  be  dis- 
allowed. 

It  may  be  convenient  to  consider  this  point  at  once ;  for  if  it  135^* 
appear  that  the  whole  matter  upon  which  the  action  is  founded, 
whether  the  written  statement  handed  in  to  the  court  or  the  oral 
testimony  of  the  defendant,  together  with  all  secondary  evidence 
of  the  one  or  the  other,  is  inadmissible  by  law,  and  ought  not  to 
have  been  received  or  permitted  to  be  read  at  the  trial,  it  is  difficult 
to  see  how  the  action  can  be  maintained.    A  court  of  inquiry, 


(8)  4  Foster  and  flnlsyeon,  806. 
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though  not  a  court  of  record  nor  a  court  of  law,  nor  coming 
within  the  ordinary  definition  of  a  conrt  of  jnstice,  is,  nererthe- 
lees,  a  conrt,  dnly  and  legally  constituted  and  recognised  in  the 
articles  of  war  and  many  acts  of  Parliament. 

1359'  The  12th  section  (sic)  of  the  articles  of  war  provides :  *  That 

if  any  officer  shall  think  himself  wronged  by  his  commanding 
officer,  and  shall,  npon  due  application  made  to  him,  not  reoeiTe 
the  redress  to  which  he  may  consider  himself  to  be  entitled,  be 
may  complain  to  the  general  commanding  in  chief  of  onr  &rces 
in  order  to  obtain  justice ;  who  is  hereby  required  to  examine 
into  such  complaint,  and  either  by  himself^  or  by  our  secretary 
of  state  for  war,  to  make  his  report  to  us  thereupon,  in  order  to 
receive  our  further  directions.' 

1360.  Now  the  mode  in  which  the  commander-in-chief  ezamines  into 

any  such  complaint  is  by  instituting  a  court  of  inquiry.  A  court, 
therefore,  so  called  into  existeDce  has  all  the  qualitiflB  and  in- 
cidents of  a  court  of  justice.  It  is  convened  in  pursuance  of 
the  provision  in  the  articles,  and  so  under  the  express  authority 
of  Parliament,  and  of  the  Queen's  Beg^nlations,  whidi,  as  set 
forth  upon  this  record,  (4)  provide  as  follows : — ^  A  court  of  in- 
quiry may  be  assembled  by  any  officer  in  command  to  assist  him 
in  arriving  at  a  correct  conclusion  on  any  subject  on  which  it 
may  be  expedient  for  him  to  be  thoroughly  informed.  With  this 
object  such  court  may  be  directed  to  investigate  and  report  upon 
any  matter  that  may  be  brought  before  it ;  but  it  has  no  power 
to  administer  an  oath,  nor  to  compel  the  attendance  of  witnesses 
not  military.'  From  this  it  follows  that  a  militaiy  witness  is 
compellable  to  attend  and  to  give  evidence.  The  regulations 
proceed : — ^  A  court  of  inquiry  is  not  to  be  considered  in  any 
light  as  a  judicial  body.  It  may  be  employed,  at  the  discretion 
of  the  convening  officer,  to  collect  and  to  record  information  only« 
or  it  may  be  required  to  give  an  opinion  also  on  any  proposed 
question.  The  proceedings  are  to  be  recorded  in  writing  as  &r 
as  practicable  in  the  form  prescribed  for  courts  martial,  signed 

(4)  The  puzagraphB  here  quoted  formed  no  part  of  the  Qoeen's  BeeuUtioiis 
for  the  army  on  the  14th  Febraarr.  1865.  when  Lord  Bokebv  made  &e  m 


ments  before  the  court  of  enqoizy  which  gave  occasion  for  the  legal  prooeedings 
referred  to  in  the  judgment 

Tfa^  were  transferred  from  the  pages  of  a  former  edition  of  the  praeent 
work  to  the  Queen's  B^golations  in  1868 ;  and  consequently,  as  a  matt^'  of 
&ct,  they  were  to  be  found  in  the  regulations  when  the  judgment  was  deliTeT«d. 
But  it  cannot  have  been  contended  that  these  regulations  had  any  retro- 
spective action ;  and  it  is  open  to  remark  that — ^however  &r  the  iket  of  the 
authoz's  statements  remaining  unchallenged,  from  their  first  publieatioin  in 
1830  until  they  were  adopted  by  authority  in  1868,  may  be  accepted  as  a  pnx^ 
of  their  correctness — the  custom  of  the  service  was  not  alone  relied  upon,  or  the 
questionable  reference  to  the  regulations  would  not  have  been  imported  into  the 
argument.— ^tfttor,  1875. 
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by  each  member  and  forwarded  to  the  coziTeniiig  auihoriiy '  (in 
this  case  the  commander-in-chief)  ^  by  the  president.' 

Under  these  regulations,  officers  in  the  army,  if  required  by  1361. 
competent  military  anthoriiy  to  attend,  are  compellable  to  attend 
and  giye  evidence,  not,  indeed,  by  means  of  any  known  legal 
process,  or  nndor  any  penaliy  imposed  by  law,  but  in  obedience 
to  the  duty  they  owe  to  the  sovereign,  and  under  peril  of  dis- 
missal at  the  pleasure  of  the  sovereign  in  case  of  disobedience. 
The  evidence  so  given  is  in  truth  a  communication  made  at  the 
command  of  the  sovereign,  through  the  commander-in-chief,  by 
a  nulitary  officer,  to  an  assembly  of  other  military  officers,  upon  a 
military  subject,  to  be  reported  to  the  commander-in-chief,  and 
by  him  to  the  sovereign,  and  all  this  in  strict  accordance  with 
the  Queen's  Regulations.  There  is  therefore  no  sound  reason  or 
principle  upon  which  such  a  witness,  called  upon  to  give  evidence 
in  such  a  court,  should  not  be  entitled  to  the  same  protection  and 
immunity  as  any  other  witness  in  any  of  the  courts  of  law  or 
equity  in  Westminster  Hall.  He  is  equally  compellable  to  appear 
and  give  evidence,  and  punishable  in  case  of  refusal.  And  it 
would  be  unreasonable  and  unjust  to  hold  him  liable  to  a  heavy 
punishment  if  he  refuse  to  answer  the  question  put  to  him,  and 
liable  to  an  action  at  law  for  damages  if  he  answer  them  and 
his  answers  happen  to  reflect  upon  the  character  of  another.  It 
may  be  said  that  if  the  evidence  given  in  a  court  of  law  be  false, 
the  witness  is  indictable  for  perjury ;  and  that  if  he  go  out  of 
his  way  to  slander  another  by  uttering  irrelevant  and  defamatory 
matter  he  may  be  fined  or  imprisoned  for  a  contempt  of  court. 

But,  besides  that  no  punishment  inflicted  on  a  false  witness  1 362. 
affords  compensation  or  redress  to  the  'peartj  injured,  a  witness 
before  a  court  of  inquiry,  if  he  defames  the  character  of  another 
by  false  and  malicious  statements,  whether  relevant  or  not  to 
the  matter  inquired  into,  is  equally  subject  to  punishment  with  a 
witness  in  a  court  of  law,  and  may  be  put  upon  his  trial  before  a 
court  martial,  and  if  found  guilty  may  be  dismissed  the  service 
or  otherwise  dealt  with  as  justice  mo,j  require.  And  in  this  very 
case  the  plaintiff  sought  redress  by  demanding  a  court  martial 
upon  the  defendant.  And  we  must  presume  that  his  complaint 
was  shown  to  be  groundless,  as  the  court  martial  was  refused. 
And  it  was  upon  this  refusal,  as  it  should  seem,  that  he  brings 
this  action  in  a  court  of  law. 

But  another  ground  on  which  this  action  must  fail,  and  which        1363. 
embraces  the  great  variety  of  cases  in  which  statements  made, 
whether  orally  or  in  writing,  are  privileged  and  protected,  is, 
that  by  reason  of  the  occasion  on  which  they  are  made,  the 
making  of  them  is  not  such  a  publication  as  will  support  an  action 


1364- 
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for  libel  or  slander.  On  this  ground,  whatever  is  said,  however 
false  or  injurious  to  the  character  or  interests  of  a  complainant,  hj 
judges  upon  the  bench,  whether  in  the  superior  courts  of  law  or 
equity,  or  in  county  courts,  or  sessions  of  the  peace,  by  counsel 
at  the  bar  in  pleading  causes,  or  by  witnesses  in  giving  evidence, 
or  by  members  of  the  legislature  in  either  House  of  Parliament, 
or  by  ministers  of  the  Crown  in  advising  the  sovereign,  is  ab- 
solutely privileged,  and  cannot  be  inquired  into  in  an  actioii  at 
law  for  defamation.  The  case  of  Home  v.  BenUnck^(5)  when  care- 
fully considered,  although  decided  upon  a  bill  of  exceptions  to 
the  rejection  of  evidence,  is  really  an  authority  that  the  present 
action  cannot  be  maintained ;  and,  being  a  decision  of  the  Ex- 
chequer Chamber,  may  be  taken  to  have  settled  the  law  upon  this 
important  subject. 

In  that  case,  as  in  this,  a  court  of  inquiry  had  been  held 
touching  the  conduct  of  the  plaintiff,  convened  by  the  Duke  of 
York,  then  commander-in-chief,  and  a  report  had  been  made  and 
delivered  personally  by  the  president  to  his  Royal  Highness,  and 
the  action  was  brought  by  the  plaintiff  against  the  president,  the 
declaration  charging  the  report  as  a  libeL     The  minntes,  consist- 
ing of  the  evidence,  and  the  report  were  produced  at  the  trial  by 
the  militaiy  secretary  of  the  commander-in-chief,  and  it  was 
objected  that  these  minutes  ought  not  to  be  admitted  and  could 
not  be  read  in  evidence  on  behalf  of  the  plaintiff.    Abbott^  C.  J., 
held  the  evidence  inadmissible,  and  it  was  rejected  accordingly. 
The  plaintiff  then  offered,  as  secondary  evidence,  a  copy  of  the 
minutes ;  but  this  was  aJso  held  inadmissible,  and  rejected  bj  the 
Lord  Chief  Justice.    Upon  a  bill  of  exceptions  to  the  rejection 
of  this  evidence,  the  case  came  before  the  Exchequer  Chamber, 
and  was  very  elaborately  argued,  and  all  the  authorities  bearing 
upon  the  points  in  question  were  brought  before  the  court  by  the 
late  Mr.  Joshua  Evans.     The  courts  however,  disallowed  the  ex- 
ception, and  their  judgment  clearly  shows  that  the  entire  pro- 
ceeding before  a  court  of  inquiry  is  privileged,  and  cannot  be 
produced  or  read  in  evidence  in  any  trial  at  law.    The  oonrt  of 
inquiry  was  held  to  be  'an  official'  proceeding,  directed  by  the 
commander-in-chief,  for  the  purpose  of  obtaining  that  infbixna- 
tion  which  he  was  bound  to  obtain  as  to  the  conduct  of  every 
officer  holding  a  commission  in  the  army,  and  in  furtherance  oi 
the  exercise  of  his  public  duty,'  whatever  it  might  be  upon  the 
I^^         result  of  such  inquiry.     The  duty  of  the  then  defendant  as  the 
presiding  officer  was  held  to  be  imperative  upon  hiyw^  and  the 
report  which  he  had  made  an  act  of  duty  imposed  upon  hirn  as  a 

(6)  2  Broderip  and  Bin^iam,  130. 
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militaay  man  by  his  superior  o£Glcer  the  commander-in-chief, 
whose  order  he  was  bonnd  to  obey.  It  is  impossible  to  deny  that 
it  was  equally  a  duty  imposed  upon  the  defendant  in  the  present 
case  to  attexid  as  a  witness  and  to  give  evidence  npon  the  court 
of  inqniiy,  as  called  npon  to  do  by  the  president  himself,  acting 
Tinder  the  orders  of  the  commander-in-chief,  and  which  orders 
the  president  and  the  defendant  were  alike  bonnd  by  their  duty 
to  tike  sovereign  to  obey.  And  it  was  observed  by  Dallas,  C.  J., 
in  delivering  the  judgment  of  the  court  in  Home  v.  Bentmck,  (6) 
that  it  was  impossible  not  to  see  that  the  plaintiff  in  that  case, 
when  he  became  an  officer  in  the  army,  in  point  of  fact  voluntarily 
subjected  himself  to  that  court  of  inquiry  to  which  he  must  have 
known  that  officers  in  other  instances  had  been  made  amenable. 
After  remarking  that  the  evidence  had  been  returned  and  de* 
posited  vdth  the  commander-in-chief,  the  Chief  Justice  proceeds : 
•  The  question  then  is,  whether — I  will  not  say  Sir  Henry  Torrens 
would  have  been  compelled  to  produce  the  result  of  this  inquiry, 
— ^but  whether  if  he  under  a  mistake  had  been  disposed  so  to  do, 
it  would  not  have  been  the  bounden  duty  of  the  learned  judge 
before  whom  the  cause  was  tried,  considering  that  this  document 
was  a  secret,  not  the  privilege  of  the  party  holding  it,  but  of 
which  he  was  a  trustee  on  behalf  of  the  public,  to  have  inter- 
posed and  prevented  the  admission  of  such  evidence.'  And, 
further :  *  This  is  an  inquiry  directed  to  be  made  by  the  com- 
mander-in-chief with  a  view  to  ascertain  what  the  conduct  of 
the  party  suspected  might  have  been ;  in  the  course  of  which  a 
number  of  persons  may  be  called  before  the  court  and  may  give 
information  as  witnesses,  which  they  would  not  choose  to  have 
disclosed ;  but  if  the  minutes  of  the  court  of  inquiry  are  to  be 
produced  in  this  way,  or  an  action  brought  by  the  party,  they 
reveal  the  name  of  every  witness  and  the  evidence  given  by  each. 
...  It  seems,  therefore,  that  the  reception  of  the  minutes  would 
tend  directly  to  disclose  that  which  is  not  permitted  to  be  dis- 
closed; and  therefore,  independently  of  the  character  of  the 
court,  I  should  say,  on  the  broad  rule  of  public  poHcy  and  con- 
venience, that  these  matters,  secret  in  their  natures,  and  involving 
delicate  inquiry  and  the  names  of  persons,  stand  protected.' 
And  finally :  '  It  seems,  therefore,  to  us,  upon  the  broad  principle  1 366. 
of  State  poHcy  and  public  convenience,  and  upon  the  principle 
of  all  the  cases  cited,  that  the  Chief  Justice  of  the  Court  of 
King's  Bench  was  perfectly  right  in  not  suffering  these  minutes 
to  be  brought  forward  at  the  trial.'  Surely  this  case — the  deci- 
^  eion  of  a  court  of  error — is  a  conclusive  authority  that  a  court  of 

(6)  2  Broderip  and  Bingham,  at  pp.  161-164. 
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inquiry  is  a  tribunal  anthorized,  recognized,  and  sanciumed  bj 
law,  and  tbat  tbe  proceedings  of  sacb  a  oonri  are  privileged  against 
publication,  and  are  inadmiBsible  upon  the  trial  of  an  actum  like 
this.  We  cannot  donbt,  therefore,  that  if  the  attention  of  the 
judge  who  tried  the  cause  had  been  called  to  this  decision,  although 
the  parties  had  admitted  the  evidence  in  question,  as  given  before 
the  court  of  inquiry,  he  would  have  felt  it,  to  use  the  language 
of  Chief  Justice  Dallas,  '  his  bounden  duty  to  have  interposed 
and  prevented  the  admission  of  such  evidence.'  K,  then,  in  the 
present  case  the  evidence  of  the  proceedings  before  the  court  of 
inquiiy  were  inadmissible  by  law,  and  ought  never  to  have  heen 
permitted  to  be  produced  in  court,  how  is  it  possible  that  this 
action  can  be  maintained  ? 

But  there  is  another  and  higher  ground  upon  which  we  are  of 
opinion  that  the  defendant  is  entitled  to  the  judgment  of  the 
court.  The  whole  question  involved  in  the  cause  is  a  military 
question,  to  be  determined,  as  we  think,  by  a  military  tribnual, 
and  not  cognizable  in  a  coart  of  law.  The  attendance  of  the  de- 
fendant as  a  witness,  the  duty  to  give  evidence  when  called  upon, 
the  validity  of  the  order  to  hold  the  court  of  inquiry,  the  effect 
of  the  evidence  on  the  military  character,  and  upon  the  military 
rights  and  liabilities  of  the  plaintiff  and  indeed  of  the  defendant, 
are  purely  questions  of  a  military  nature.  The  evidence  itself 
was  given  by  the  defendant,  a  military  officer,  in  his  military 
capacity  apon  a  military  subject  at  the  conmiand  of  his  military 
superior,  and  concerned  the  military  conduct  of  another  military 
officer.  It  may  well  be  that  the  truth  or  falsity  of  the  evidence 
given  is  also  a  military  question,  though  apparently  in.  terms  a 
question  of  fact ;  and  that  which  the  plaintiff  might  allege  and 
a  court  of  law  or  a  jury  might  hold  to  be  false,  a  military  tribunal 
might  hold,  and  rightly  hold,  to  be  true  ;  and  as  if  the  defendant 
had  deposed  that  he  had  given  an  order  to  the  plaintiff  which  it 
was  his  duty  to  have  obeyed,  but  which  he  had  disobeyed.  The 
order  might  have  been  to  seize  a  battery,  and  the  plaintiff  might 
have  alleged  that  he  had  done  all  that  could  be  done,  and  that  it 
was  impracticable,  and  that  the  defendant  knew  that  it  was  so ;  and 
a  jury  might  find  all  this  to  be  true.  But  an  assembly  of  military 
officers  noight  hold,  and  justly  and  truly,  that  the  order  might  and 
could  and  ought  to  have  been  obeyed.  With  reference,  therefore, 
to  such  questions,  which  are  purely  of  a  military  character,  the 
i*easons  of  Lord  Mansfield  and  the  other  judges  in  SuUon  v. 
Johnstone  (1),  and  the  cases  In  re  Mansergh  (2)  and  OrcurU  v. 


(1)  1  Term  Reports,  493. 

(2)  1  Best  and  Smitb»  400 ;  30  Law  Journal  (Q.  B.)  296. 
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Gould  (3),  Barwia  v.  Keppd  (4),  KeigMy  v.  BeU  (5),  Dawhins  r. 
Lord  Boheby  (6),  and  Dawhwis  v.  jLotcI  jP.  Pa«2e<  (7)  are  all 
authorities  to  show  that  a  case  inyolving  questions  of  militarj 
discipline  and  military  duiy  alone  is  cognizable  only  by  a  military 
tribunal,  and  not  by  a  court  of  law. 

On  the  other  hand,  the  case  for  the  plaintLBT  when  attentively  1 3^8. 
considered  is  really  destitute  of  all  authority  to  support  this 
action.  No  decision  can  be  found  that  an  action  for  libel  or 
slander  is  maintainable  upon  evidence  given  before  any  tribunal 
constituted,  sanctioned,  or  recognised  by  or  according  to  law. 
There  is,  indeed,  in  the  eloquent  and  powerful  reasoning  of  Lord 
Chief  Justice  Cockbum,(8)  in  Dawkins  v.  Lord  F.  Paulet,  much 
that  is  opposed  to  the  view  we  take  of  the  incompetence  of  a  oourt 
of  law  to  deal  with  purely  military  questions  arising  before  a  mili- 
tary tribunal.  But  the  opinion  thus  delivered,  though  resting 
upon  high  authority,  is  no  decision  on  the  question  before  us,  or 
upon  any  cognate  questidn.  And  it  is  satisfactory  to  us  to  feel 
that  the  general  question  of  privilege  as  applied  to  communication 
between  military  authorities  upon  military  subjects,  and  whether 
before  a  military  tribunal  or  otherwise,  though  governed  and,  as 
we  think,  for  the  present  decided  by  the  decisions  referred  to  in 
the  Exchequer  Chamber,  is  yet  open  to  final  consideration  before 
a  oourt  of  the  last  resort. 

It  remains  to  us  only  to  consider  two  cases  upon  which  the  13^* 
plaintiff  has  relied  as  authorities  in  his  iavour.  And,  first. 
Warden  v.  Bailey  (9),  which,  however,  merely  shows  that  the 
adjutant  of  a  regiment  of  militia  has  (10)  no  authority  to  order  a 
private  to  attend  school  and  pay  eightpence  a  month  for  instruc- 
tion, and  that  trespass  lies  for  causing  him  to  be  imprisoned  in  a 
common  jail  for  disobedience  of  such  order.     This  was  not  an 

rs)  2  H.  Blackstone,  69.  (4)  2  Wilson,  314. 

[5)  4  Foster  and  Finlayeon,  768. 
[61  4  Foster  and  Finlayson,  806. 

(7)  Law  Reports,  5  Q.  B.  94. 

(8)  The  conclusion  at  which  Sir  A  Cockbnm  amyed  was  as  follows : — "  I 
cannot  bring  myself  to  think  that  it  is  essential  to  the  well-being  of  our  military 
or  naval  force,  that  where  authority  is  intentionally  abused  for  the  purpose  of 
ixgustice  or  oppression,  where  charges  are  preferred,  which,  to  the  knowledge 
of  the  party  preferring  them,  are  intentionally  uigust ;  where  representations 
are  made  which  the  party  making  them  knows  to  be  slanderous  and  false ;  the 
party  ix^ured,  whose  professional  reputation  may  hare  been  blasted,  is  to  be 
told  that  the  Queen*s  Courts,  in  a  country  whose  boast  it  is  that  there  is  no 
wrong  without  redress,  are  sjiut  to  his  just  complaint." — DawkiM  t.  Pavlet, 
Law  Iteports,  6  Q.  B.,  108-9. 

(9)  4  Taunton,  67. 

(10)  <*Ha8**~rather  had  in  1811,  for  the  32nd  article  of  war  [{215]  was 
added  with  reference  to  this  yeiy  case,  and  now  renders  absence  from  the 
ganison  or  rogimental  school,  after  a  due  order  to  attend  punishable  as  dis- 
obedience of  orders. — EiUcr, 
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act  done  which,  though  in  excess,  was  in  the  exercise  of  zniHtarj 
authority  or  in  the  discharge  of  military  duty,  bat  was  simply  a 
wrongful  and  illegal  act,  without  any  colour  of  law,  as  if  an 
officer  had  ordered  a  soldier  to  be  imprisoned  in  a  debtors'  prison 

1370.  ^^^  non-payment  of  an  alleged  debt.  Dickson  y.  Lord  WUion  (1), 
also  relied  upon  by  the  counsel  for  the  plaintiff,  is  disting^aiahable 
in  this,  that  the  libel  there  charged  was  a  communication  made 
by  the  defendant  to  a  higher  military  authoriiy,  not  in  any  pro- 
ceeding before  a  militaiy  tribunal,  or  in  obedience  to  the  order 
of  a  superior  military  officer,  but  which,  though,  as  he  alleged, 
in  the  discharge  of  his  duty,  was  contended  by  the  plaintiff  to 
have  been  made,  and  was  in  isct  made,  voluntarily  and  of  his 
own  accord.  But  were  the  ^ts  of  the  two  cases  identical  ?  We 
think  with  the  majority  of  judges  in  Dawkina  t.  Lord  F.  Paulet 
(2),  that  the  motives,  as  well  as  the  duty,  of  a  military  officer, 
acting  in  a  militaiy  capacity,  are  quertionB  for  a  miHtary  fcriboiial 
alone,  and  not  for  a  court  of  law  to  determine. 

1371*  It   may  also  be  observed  that  the  case  of  Dickson  v.  Lord 

WiUon  was  a  mere  ndsi  prvas  decision,  and  not  reviewed  upon 
motion  for  a  new  trial ;  and  that  the  ruling  of  Lord  Campbell, 
that  the  communication,  charged  as  a  libel,  though  held  by  the 
secretary  at  war  on  behalf  of  the  Grown,  should  be  produced 
from  his  office  and  read  in  evidence,  was  directly  at  variance  with 
the  judgment  of  the  Exchequer  Chamber  in  Home  v.  BenUnek  (3); 
and  the  decision  that  the  communication  itself  was  for  the  consi- 
deration of  the  jury  upon  the  question  of  malice  was  inconsistent 
with  the  great  mass  of  authorities  above  referred  to. 

On  these  grounds  we  are  all  of  opinion  that  the  exception  in 
this  case  should  be  overruled,  and  that  the  defendant  is  entitled 
to  the  judgment  of  the  court." 


(2) 


(1)  1  Foster  and  Unlayson,  419.        (3)  2  Broderip  and  Bingham,  ISO. 
Law  BeportB,  6  Q.  B.  94. 
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Abduction,  1147-9;  wife  competent  to 

proye,  926 
Abettors,  1068 

Abominable  crime,  see  Infamous 
Abortion,  feloniously  procuring,  1151-2 
Abroad,  oppression  or  crimes  commit- 
ted ponishable  at  borne,  753 
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minute,  1831 
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is  always  given  in  the  navy,  426ii 
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AccmBiiTAL  death,  1109 
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form,  624 ;  objectionable,  630fi,l 33  lf» 
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ening to  destroy,  1220 
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Allowance,  see  Expenses 
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Coi^firmatian 
Approver,  what,  996.   See  JceompUoa 
Aqueduct^  destroying,  1216ft 
Anuonrer,  66 


INSZX 


527 


ABU 


BBE 


Arms,  seUing  or  losing,  215,  263 ;  cast- 
ing airay,  201 
what  constitotes  loaded,  1130 
officer  drunk  on  duty  under,  157 
placing  in  hands  of  prisoner,  566 
of  execution  party,  759« 
Axmjt  disdosnres  as  to,  148-150,  215 
law  as  to  standing,  90 
service  corps,  CK.  in,  310 
Arraignment  of  prisoner,  550 
Arrangement  of  court,  492 
Array,  challenge  o^  496 
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142,  215 
misconduct  in  (A.W.92),  213,  369 
Birch  rod,  1132 
Birth  of  child,  concealing,  1 153 
Blake,  case  of  Lieut  James,  57 
Blamx  cartridge  for  execution  party, 
57911 
returns,  signing,  215 
Blowing  up  buildingB,  &c.,  1215-6 
BoABD  on  loss  of  medal,  387 

of  enquiry,  830 
Boiling  water,  injuries  by,  1137f» 
Bombudier,  acting,  not  awarded  reduc- 
tion, 688 
Books,  public,  how  proved,  1028 ;  how 
fieur  evidence,  1026 
recommended,  list  of,  462n 
used  to  refresh  memory,  809 
BoTTMrr,  recruit  deserting,  forfeits,  198 
deserter  re-enlisting,  refunds,  1 88, 689 
Breach  of  duty,  proved  by  prosecutor, 
830 
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"Breach  of  aitides  of  war,  in/'   an 

oboolete  form,  403 
BBiiXDro  and  entering  bnildinga,  1 183- 
1198 ;  for  plunder,  200 

arreet,  365,  363 

out  of  hospital,  218 
Bzevet  officers  amenable  to  military  law 

on  full  or  half  pay,  59 
Bridge,  destroying  public,  1218ii 
"  Brigade,"  name,  intended  for  district 

or  ganison  court  martial,  291fi 
Brigi^e-dep6t,  B.OJSi.  in,  310 
Bristol  riots,  1098,  1099 
Broad  arrow,  obliteraUng,  1087m 
Brothel,  affiray  in,  624n 
Brotherton,  Sir  T.,  anecdote  of,  373 
Brougham,  Lord,  on  martial  law,  100 
Broughton,  case  of  C!oL,  621 
BuxLDntos,  blowing  up,  1125n 

breaking  into,  1185-92 

burning,  1209 ;  goods  in,  1214 

riotous  destruction  of,  1217-8 

found  in,  by  night,  1189 
Burden  of  proof,  rule  as  to,  829 
Burglary,  1183  ;  proof  failing,  834 
Burgoyne,  case  of  General  Jcmn,  64 
Burning,  see  Arson,  Crope,  Farm  JFVv- 

duoe.  Ships 
Bushe  (C.J.)  on  lawful  command,  594fi 

CADETS,  Woolwich,  tried  by   court 
martial,  58n 
Caffires,  how  sworn,  448n 
Cambridge,  Duke  of,  on  recommendation 

to  mercy,  697 
Camp  followers,  34, 71 ;  in  India,  59, 71; 
during  autumn  manoBUTres,  ib.  n 
Campbell's  Act,  Lord,  845-8 
Canada,  martial  law  in,  462» 
prisoner  released  by  Habeas  Corpus 
in,  396 
Capacxtt  to  commit  offence,  1055 
by  insane,  587 

by  persons  under  constraint,  593 
Cafttai.  offences,  militaiy,  169,  200 

civil,  1052n 
Capitulation,  when  punishable,  196-9 
Captain  may  confirm  district  court  mar- 
tial, when,  2,  291,  1271a 
Capture  of  member  by  enemy,  522,  526 
Carnal  knowledge,  evidence,  1140 
Carnally  abusing  child,  1144-5 
Cabbiagbs,  abusing  drirers  of,  215 

furious  driving  of,  1138 
Cashiered,  "to  be  hereby  aocordwglg^ 

not  to  be  awarded,  69 
Cashxkuino,  1 15 ;  not  neoessarilp  award- 
ed for  conduct  unbecoming  an  offi- 
cer, 159;  general  order  to  that 
effect,  839;  commuted  by  Queen, 
736 ;  execution  of,  788 
mitigated  to  dismissal,  116 


CHA 

Casting  away  arms,  201 
Casting  vote,  president  has,  when,  456, 
574,  619 ;  why,  619 ;    when  not, 
616,  648 
Cat-o'-nine-tails,  762 
Cathedral  chapter,  members  of,  on  mili- 
taiy law,  I97n 
Catholics,  oath  of  Boman,  447 
Cattlb,  stealing  or  killing,  1167 
killing  or  maiming,  1219, 1220 
Causes  of  desertion,  188n,  1014ii 
Caxjtion  in   admitting   drcumstantiAl 
evidence,  876 ;  confessions,  992-4; 
accomplices,  917 
Cellar,  breaking  into,  200 
Cephalonia,  insurgents  tried  at,  282 
Certainty  in  charge,  405-7 
Cebtzficatbs  of  acquittal  or  eonviotiiOOf 
1012 
of  good  conduct^  See  Charaeier 
of  previous  oonvieiions,  when  produced, 
626-7,  975;    on    revision,    724; 
what    sufficient    evidence,    1013, 
1028,  1333i».;  minute  of,  1832-3 
signing  in  blank,  215 
Certified  copy  when  evidence,  1028 ;  not 
compared  in  court,  1333« 
faise,  giving,  1030 ;  uttering,  1031 
medietU,  as  to  prisoner,  635,  672; 
member,  526 
Chains,  murderer  not  hung  in,  645» 
Challbngb  proffered  to  prisoner,  495- 
514 
peremptory,  why  not  possible,  514 
of  president,  497 ;  of  membexs,  ib, ; 

forms  of  minute,  1292-7 
valid,  causes  of,  502-12;  on  appeal, 

508 
by  crown,  495(7) 
by  parties  in  an  appeal,  495n 
to  fi^t  duel,  226-8,  835n,  1113 
Changing  place  of  imprisonment,  781-4 
Chaplain,     peremptory    punishment, 
143 ;  absence  of,  215 ;  violence  to, 
215 
of  ipilitaiy  prison  may  recommend 
remission  of  sentence,  787 
Chabactib,  certificates  of  (not  evidence), 
may  be  read  in  defence,  1046 ;  how 
annexed  to  proceedings,  ib, ;  mi- 
nute, 1326 
evidence  to,  produced  by  prisoner, 
when,  584,  825  ;  effect  of,  if  bear- 
ing on   Qhaige,   828 ;    subject  to 
cross-examination,  977 ;    may  be 
rebutted,  825 
general, court  enquires  into,of  soldier, 
633;  who  may  rebut  un£ur  evi- 
dence, 635n,  826;    and  cross-ex- 
amine, 635,  826  ;  from  whom,  626, 
634;  minute,  1332 
but  not  of  officer,  627» 
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CHA.1UCTBB,  question  degrading  to,  when 
necessarily    answered,    964;    by 
woman,  965;  when  at  option  of 
witness,  968 ;    must  be  entered  on 
proceedings,  969,  1319 
witnesses'  CKdit  impeached  by,  983  ; 
enquiry  must  be  general,  >6.,  81dn; 
except  of  women  alleging  rape,  965, 
1141n 
Chasgb,  see  Framing^  Joint  Trial 
general  description  of,  386-7  ;  Tagne- 
ness  condemned,  380,  457;  must 
be  in  terms  of  A.W.    to  induce 
special  punishment,  406-7 
neither  preferred  unnecessarily,  nor 

delayed,  381 
not  to  include  minor  irregularities, 

397,  398,  400 
additional,  not  entertained  after  ar- 
raignment, 415 
signed  by,  or  by  order  of,  convening 

authority,  494 
copy  to  prisoner,  416  ;  may  be  altered 

until  arraignment,  385,  414,  418 
not  altered  after  airaignment,  414; 

except,  f^.,  845-8 
objection  to,  when  taken,  568;  want 
of  specification  may  be  objected 
to    on   arraignment,  t6. ;    or  re- 
served for  defence,  ih.\  but  this 
course  damaging  to  the  character 
of  officers,  ib, 
Bufficiencv  of,  question  for  the  con- 
sideration of  court,  457,  1298 
court,  taking  objection  to,  adjourns 

and  reports,  458,  551 
if  not  supportable  by  law,  no  punish- 
ment adjudged,  413 
why  not  read  to  witness,  952 
Ohratino,  a  misdemeanor,  1200 
at  play,  criminal  charge,  1200n 
Cheques,  crossed,  1225 
Ohild,  examined  on  oath,  922,  1141  ; 
trial  not  suspended  to  instruct,  ib.n 
leading  questions  to,  955 
indecent  assaults  on  female,  1144-5 ; 

attempts,  1146 ;  evidence,  1144» 
concealing  birth  of,  1153 
Chloroform,  administering,  1133 
Choke,  attempt  to,  1126,  1132 
Christian  man's  oath,  444fi 
•Christmas-day,  524 
Chttbch,  brei^ng  and  entering,  1192 
maUciously  setting  fire  to,  1208 
demolishing,  &c.,  1217 
irreverent  behaviour  at,  215,  259 
Churchyard  epitaph,  58n 
Cintra,  Convention  of,  334n,  339n 
Circumstances  can  lie,  875 
CiBCUMSTANTiAi.  evideucc,  873-6 

variety  consistent  with  truth,  986 
CrnL  gaols,  committal  to,  776 


COM 

governor  approves  capital  sentence, 

712 
magistrate  refusing  assistance  to,  165 
offences,  enlarged  definition  of,  1050» 
charge  of,  subjects  to  militsjy  con- 
finement, 360 
tried  by  court  martial,  1050 
officer,  tried  at  home,  40» 
jxfwer,  aid  to,  1100 

apprehension  of  deserters  by,  364 
CmuAs,  guilty  of  contempts,  436-7 
offences  against,  by  soldiers,  225, 282 
required  as  witness,  890,  896;   ex- 
penses of,  906 
not  to  officiate  as  judge  advocate,  463ii ; 

exception,  462n 
cannot  be  prosecutor,  472 
Claims  at  half-yearly  inspections,  373 
CijIssificatiok  of  offences  as  to  punish- 
ment, 110 
as  to  competence  of  tribunal,  257-62 
Clearing  the  court,  454 
Clkbk,  entry  of  letters  by,  1039 
embezzlement,  &c.,  by,  1198 
Client,  privil^e  of,  as  to  professional 

confidence,  930 
Close  arrest,  355 

Olothino,  complaint  as  to ;  341  fieilse  re- 
turn as  to(A.W.88),  142, 162,  215; 
making  away  with  (A.W.102),  215 
Co-defendant,  competent  witness  for 
defence,  915;  but  not  when  ar- 
Taigned  together,  918-9;  whether 
for  prosecution,  916 
Co-conspirators,  evidenceagainst,  820-4, 

864 
Coin,  offences  relative  to,  1077 
counterfeit,  what,  1085 
current,  what,  1077» 
foreign  f  1077« 
possession,  what,  1085 
CoLLATBBAL  facts,  evidence  of,  814-6 ; 

to  prove  intent,  815 
Colonies,  documentary  evidence,  how 
authenticated  in,  1029  ;   including 
India,  1029» 
having  foreign  laws,  trial  of  soldiers 
in,  76 ;  martial  law  in,  102-6 
Colonial  and  regular  officers,  association 

of,  on' court  martial,  23 
Colour-seijeants  not  sentenced  to  be  re- 
duced to  platoon  seijeants,  127» 
CoxKAND  of  army  by  sovereign,  81 
lawful,  signification  o^  595 ;  disobey- 
ing, 178,  257,  596 
CoiocAMDSB-iN-GHiiiF  must  attend   as 
witness,  893-5 
disrespect  to  (A.W.41),  215 
may  commute  death,  737 
ComcANDiNO  OFFICBB,  how  tried,  20 
when  objectionable  as  member,  510 
appeal  against  awazd  of,  366-7 


HH 


630 


INDE3L 


COM 


COB 


COMHAITDIKO  OVFICEB,  rodzeSB  of  WTODgS 

by,  367,  376 
Commencement  of  sentence,  penal  ser- 
yitude,  647,  772 ;  impriBonment,  686 
CommiBsion,  9ee  Ctmrt  MarHal 
Commissariat  officers,  liable  to  conrt 

martial  duty,  12 
Commons,  House  of,  witness   before, 

1001 ;  members  of,  67 
Communications,  privil^ed,  930-3,  894 
CoioctTTATiON  bj  CTOwn  onl J  by  enact- 
ment>  735 
of  cashiering,  736 
corporal  punishment,  740 
power  of,  by  commanding  officer,  in 

no  other  case,  735 
death  to  penal  servitude  by  confirming 

authority,  737 
penal  serritude,  730 
Comparison  of  himd-writiiig,  1042 
Compassing  the  Qneen's  death,  1067 

to  levy  war,  1076 
Competency,  tee  Incompetency 
Complaint,  mme<2taf0,  confirms  eridenoe 
of  injury,  862 ;  delayed,  raises  pre- 
sumption against,  1141 
CoiCFLAiMTS  of  sMiers,  341;    at  in- 
spection, 372;  jealousy  as  to  in- 
terference with,  ib. 
Composition  of  general  CM.,  271 ;  for 
trial  of  officers,  18-20 
district  CM.,  290 ;    for  trial  of  war^ 

rant  officers,  304 
regimental  CM.,  310 
Compound  larceny,  1159» 
CqppulBion,  inevitable,  what,  594-7 

wife  acting  under,  of  husband,  1060 
Comrade,  stealing  £rom,  222 
CoNCBALUEMT  of  birth,  1153 
of  evidence,  effect  of,  866 
Concert,  trial  of  ofibnces  in,  402,  620 
Concurrent  jurisdiction,  32,  224 
Condonation  of  offence,  565-6,  2l6n 
CoKDUCT,  see  Disgraceful,  Scandalous, 

Good 
CoNFEDERATB,  See  Accomplioe 

evidence  against,  821-3,  864,  1004 
CoKFBSsioN,  not  evidence  against  others, 
822,  1004;  whole  statement  to  be 
received,  1003;  must  be  voluntary, 
995;  sworn  to  by  two  witnesses, 
when,  993n 
when  excluded,  996 
before  court  of  enquiry,  1001 
obtained  when  drunk,  997 ;  by  deceit, 
998 ;  in  answer  to  questions,  997 ; 
by  religious  inducements,  ib. 
of  desertion,  before  magistrate,  not 
conclusive,  1014n ;  to  commanding 
officer,  216  ;  evidence  of,  1016 
CoNFiDXNTiiJ.  communications,  930-^ ; 
see  Privileged,  Beport. 


CommcxMENT,  352 ;  su  Solitary^  Escape 

of  soldiers  on  minor  chazj^s,  358 
CovFoauLTias  of  sentence,  710 
by  sovereign,  711 ;    channel   of  re- 
ceiving, 717 
on  warrant  officers,  305 
minute  on  proceedings,  720, 1344 
of  witness,  980,  981 
ComFxicT  OF  uLws,  rule  in  case  of,  84 

precaution  against,  84 ;  in  IndiA»810it 
Confix>nting  witnesses,  944 
Consideration  to  feelings  of  soldiers,  759« 
Consent  of  parties  cannot  affect  consti- 
tution of  court,  528 ;  may  inflaeoce 
the  reception  of  evidence,  tfr. 
CoKSPnucT,  evidence  of,  820 
to  murder,  1124 
to  mutiny,  170 
Construction  of  writings,  1044-5 
Constructive  breaking  (into  house),  1 185 

presence,  1057;  tiding,  1198 
Contempts,  by  military  persons,  434 
senior  to  president  of  court,  435 
by  civilians,  436 

constructive,  not  punishable  snmnia* 
rily,  434 
CoNT&ADicnON  of  wituess,  970,  976-8 

of  own  witness,  985 
Contradictory  statement,  witness  called 

on  to  reconcile,  678,  960,  971 
Control  department,  59 
ComncmoNs,  fbevious,  see  Certifieates 
notice  of,  not  required,  419;    when 

advisable,  ib, 
against  officer,  627 

evidence  as  to,  received,  when,  626 ; 

from  officer,  626;    not  adjutant, 

634;   at  improper  time,  725;    on 

revision,  724 

minute  of,  1322 

evidence,  what  sufficient^  629 ;  efibct 

of,  628 
cross-examination  as  to,  979 
admissible  to  rebut  evidence  of  good 
character,  825 
Convicts,  military,  not  sent  home  with- 
out order  of  committal,  770» 
Copies,  when  admissible  as  secondary 
evidence,  1037 
made  b^  authorized  officer,  equivalent 

to  onginal,  1028 
of  private  writings,  how  authentic 

cated,  1038 
of  documents,  sufficient  to  annex  to 
proceedings,  1046 
Copper  money  includes  bronze,  1077n 
Copt  of  proceedings,  how  obtained,  48& 
of  chaise  to  prisoner,  416 
certified,  when  evidence,  1113,  1116-> 
6,  1028-9,  1039;  when  not,  1039 
CoBPOBAL  PUKisHMBNT,  used  only    of 
flogging,  76111 ;  when  only  to  be  re- 
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aorted  to,  119 ;  not  to  exceed  ffty 
lashes,  119;  bnt  imprisonment 
may  be  added,  674 

sentence  of,  673 ;  not  to  warrant  offi- 
cers, 804 

execution  of,  762 ;  not  on  Sunday, 
766;  after  escape,  667;  in  prison, 
7^9 

cautions  before  ordering,  768 

irregular  infliction,  762 

second  mfliction  of,  illegal,  765 

commuted,  733, 740,  769 
CoBBBcnoK    of  evidence    by  witness, 
960  ;7subject  to  cross-examination, 
ib, ;  when  suspicious,  960» ;  form, 
1320 

of  proceedings,  by  addition,  not  era- 
sure, 482,  578,  960;  suggested  by 
member,  482;    by  witness,  960; 
form,  1820 
CoBBxsPOKDSNCS  with  enemy,  169,  194 

caution  as  to,  in  field,  150 
Conoboration  of  accomplice,  917 
Corrostye  fluid,  1137 
CouKCXL  OF  toar,  objections  to,  197 

defence    in    French    senrice,    197 ; 
adopted  by  Duke  of  Wellington, 
194n 
Counsel,  see  Adviser 
Counterfeit  coin,  1085 ;  passing,  1079- 

83 
Court,  bow  arranged,  492 
CooBT  OF  BKQUiBT,  wheu  resorted  to, 
365 ;   how  constituted,  331  ;   how 
composed,  839 ;  howprotected,  1366 

whether  preferable  to  C.M.,217 

in  volunteer  force,  349 

Duke  of  Wellington  on,  333» 

duties  undefined,  333  ;  except,  340-9 

has  no  power  to  administer  an  oath, 
334 ;  except,  332,  348 

held  under  articles  of  war,  341; 
statute,  349 

compulsion  of  witnesses  to  attend, 
arises  only  from  the  order  of 
superior  authority,  334 

investigation  by,  whether  limited  as 
to  date  of  transactions,  340 

may  sit  with  closed  doors,  337 

the  person  whose  conduct  is  the  sub- 
ject of  enquiry  may  refuse  to 
answer  questions  put  by,  produce 
documents,  or  to  take  part  in  pro- 
ceedings of,  335-6 ;  should  be  cau- 
tioned not  to  criminate  himself, 
335n ;  has  right  to  be  present^  337 

for  redress  of  wrongs,  341 

on  maimed  or  ii^jured  soldier,  345 

to  record  illegal  absence,  347 

on  prisoners  of  war,  348 

proceedings  of,  reduced  to  writing, 
389 ;  attested  by  signatore  of  i£l 


ecu 

members,  t5.,  not  produced  with- 
out consent  of  Crown,  331 ;  or 
superior  military  authority,  1007 ; 
not  evidence  of  &cts  detailed 
therein,  1021 ;  except  of  absence 
without  leave,  347,  1015;  evidence 
of  statements,  1021 

admission  before,  not  evidence  before 
court  martial,  1001 

numbers  of,  ineligible  for  subsequent 
court  martial,  512 

COUBT  XABTIAL  act|  11 

book,  488,  347» ;  officers,  627n ;  evi- 
dence, 620 
commission,recommendation  of,  1271, 
205,  417n;  evidence  before,  461fi, 
462n,  463fi,  970n 
CovBTs,  common  law,  supremacy  of,  32, 
73 ;  foreign  acts  of,  how  proved, 
1029 
of  law,  concurrent  jurisdiction,  32, 
222 
CouBTs  MABTiAL,  sse  Warrants,  General, 
JHsiriet,  Naval,  Regimental,  Com" 
position.  Jurisdiction,  Powers,  Pro-> 
ceedings.  Sentence,  Revision 
origin  of  name.  In 
Her  Majesty  constitutes,  2 ;  as  may 

officers  in  certain  cases,  3,  4,  284 
for  trial  of  marines,  22,  441  ;  native 
troops  in  India,  6 ;  when  Indian 
evidence  act  applies,  81  On 
the  creature  of  the  legislature,  810 
authority  limited  within  realm,  10 
for  purposes  of  enquinr,  31,  317 
in  certain  cases,  supply  place  of  com- 
mon law  courts,  74,  1050 
form  of  application  for,  384n 
convened  ^  warrant,  2,  6 ;  authority 
of  articles  of  war,  3,  310;  virtue 
of  mutiny  act,  4,  278 
composition  of,   12;    association    of 

services  on,  22-4 
application  for,  384 ;   officers  cannot 

demand,  368 
arrangement  of,  492 
assembly,  490 ;  order  for,  426 ;  hour 
of,  524 

open  to  public,  454 ;  clearing,  (5. 
books  laid  before,  490,  462n 
swearing  in,  440,  520;    resworn  on 

each  trial,  521;  affirmation,  443 
maj  repress  contempts,  434,  437 
adioum  by  order  of  president,  525 
deliberate  with  closed  doors,  454 
to  examine  charge,  457,  551,  1298 
may  question  witnesses,  577,  1330 
how  rar  to  assist  prisoner,  977n 
whether  originate  evidence,  948 
remark  on  conduct  of  prosecutor,  701 ; 
on  conduct  of  witness,  705;   on 
charges  and  their  origin,  703 ;  on 
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points  eoim6eted  with  discipline, 
706  ;  animadversion  should  be  pre- 
cise, not  general,  708  ;  not  action- 
able, 707  ;  in  separate  letter,  700 
officer  cannot  insist  on,  368 
cannot  be  held  on  board  ships  of  war, 

42,48 
lield  for  enquiry,  81,  310 
cannot   be  interfered  with    by  the 
highest  military  authority,  459  ; 
except  as  to  sentenceofsolitaiy  con- 
finement, 83,  681 ;  but  proceedings 
may  be  suspended  in  Indian  forces, 
522 
exist  till  dissolved,  522 
when  dissolved  without  passing  judg- 
ment, 527 
reduced  below  legal  number,  526 
under  martial  law,  23,  104,  282,  441 
Covering  letter,  486fi,  1350 
Cowardice,  195 

Crawley,  Lt.-Col.,  incident  on  trial  of, 
426,  459n,  480n,   492,  571,  572, 
574,  971»  980,  1018 
CBBDiBiLmr   OF   WITNESS,  €€€  Incom- 
j^eteney 
objection  to,  raised  when,  910;   not 
by  party  calling  him,  983 ;    but 
contrary  proof  admissible,  985 
impeached     by,     cross-examination, 
965,  963-8,  971-7.  979;   not  by 
proofs  of  piuticular  acts,  975, 980 ; 
out  of  general  character,  ib. ;  which 
may  be  rebutted,  ib. 
proof  of  contrary  statement,  981-2 ; 
in  some  matter  relevant  to  charge, 
975 ;  and,  if  in  writing,  first  shown 
to  the  witness,  976 
proof  of  bad  motives,  &c.,  974 
Ci^t,  crying  down,  144-5 
Cbihx,  written,  360;  see  Offences,  Charge 

infeunous,  what,  1178ii. 
Cbdcbs,  definitidti   of  militaiy,   110; 
arrangement  of^  ib, 
not  capital,  205-229;  (A.W.105)215 
Cbiuikaii  CEAJtOBS,  uot  joiuod  with  mili- 
tary, 401;  why  here  referred  to, 
1054 
Cbikinal  offekcbs,  soldiers  tried  by 
courts  martial  for,  when  not  applied 
for  by  civil  magistrate,  165-7i  222 
officers  and  soldiers  tried  for,  to  the 
exdusion  of  civil  judicature,  33, 34, 
77, 1050 
Criminate  himself  no  man  bound  to, 
335, 961 ;  except  before  native  CM. 
in  India,  SlOfi 
but  questions  to  that  effect  may  be 

put,  968 
how  £&r  court  bound  to  caution  wit- 
ness, 969ft 
Crops,  burning,  1214(3) 


attempts  to  bum,  1206 

CaOSS-XXAlONATIOK,  971-7 

prisoner  may  defer,  577,  584.  963 
not  restricted  in,  970,  1309 
improper  interference  with  npsets 
trial,  576,  970 
rule  as  to  writings,  976 
as  to  collateral  facts,  815,  975 
as  to  previous  statements,  977 ;  if  in 

writing,  978 
as  to  previous  convictions,  979 
of  woman  ravished,  965 
leading  questions  allowed  on,  970, 971 
as  to  motives,  &Cn  of  witness,  955, 
974 ;  to  test  the  veracity  of,  975-9 
Crossing  of  chec^ue,  altering,  1225 
Cross-reference  in  minutes,  I046n 
Crown,  command  of  army,  81 
power  of  to  make  articles,  2, 10, 39, 72 
exclusive  to  pardon,  731 
none  to  commute  except  by  law,  735* 
Cbueltt,  punishment  of,  225, 1219 

in  execution  of  sentence,  762 
Crying  down  credit,  144-5 
CuiXKN,  case  of  Ensign,  21n,  535,  915 

examined  for  co-d<rf6ndant,  915 
CuxuiATiVB  punishments,  687 
sentences  on  expiration  of  previous, 
647.  686 
Cunningham,  case  of  Paymaster,  57 In, 

607 
Current  coin,  defined,  1077». 
Curtilage,  buildings  in,  1190 
CusTOH  OF  WAR  defined,  80,  58 lis 
how  originating,  page  ix.  82 
referred  to  in  membez^s  oath,  440 
will  justify  deviations  from  preee- 
dents  of  civil  courts,  6Sln ;    but 
not  in  respect  of  evidence,  1005 


DMA-RTTTNfl  with  letter, abolished, 
)     119f» 
Damages,  &c,  assessed  by  court,  205, 
689;  apportioned  to  sevexHl  pri> 
soners,  402.    See  Stoppages 
Danish  corps  in  England,  58ti 
Datv,  president's  signature  to  santencev 
692 ;  form,  1341 
variances  in,  849-51 
Dawkins,  case  of  Lt.  Col.,  3^2,  1353 
Deaf  and  dumb  witness,  950 
Dean  Sutdiffe  on  military  law,  1  (3),  197 
Dbath,  sbmtkncb  of,  616 
two-thirds  must  concur  in,  6 1 6m 
wording  of,  645 

militaiy  offences  punishable   by,  at 

home,  169 ;  in  foreign  parts,  20O  ; 

in  reign  of  James  II.,  169» 

civil  offences  punishable  by,  105Sia 

not  peremptory  in  any  case,    38»; 

militazy,  114, 118;  oreivil«  1052  ' 
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DxATH,  to  be  proTod  hy  ciril  goTernor, 
712-3  ;  may  be  referred  to  Queen, 
716.  1254;  from  India,  1259 
commutation  of,  by  Queen,  &c,  729 
execution,  759 ;  warrant  for,  ib.n 
Death,  knowledge  of  impending,  supplies 

place  of  oath,  860 
Debt,  soldier  taken  out  of  serrice  for, 

168 
Deceased  persons,  dying  declaration  of, 
860;    docaments  in  hand-writing 
of,  1039 
Decision  of  incidental  questions,  456 
when  Totes  equally  divided,  619 
as  to  sentence  by  absolute  majority, 
616;    not    according    to    private 
knowledge  of  member,  947 
in  capital  cases  by  two-thirds,  616(4) 
Dbglabations,  dying,  when  eTidence,859 
of  confederates,  when  evidence,  864 
on  attestation,  when  evidence,  1014 
in  lieu  of  oath,  452 
Decorations,  forfeiture  of,  117 ;  by  offi- 
cer, 117 
Decorum,  offences   against,  cognizable 

as  military  offences,  158,  841-2 
Defaulter  book,  evidence^  on   charge 
of  drunkenness,  214,  1334 
sufficient  evidence  of  previous  convic- 
tions, 629,  1013,  1332 
Defects,  cured  by  finding,  850-6 
Defence,  583-9,  598,  604^;   special 
justification,  589-97 
evidence  for  prosecution  not  received 
after  prosecution  closed,  and  pri- 
soner on  his,  600,  602,  948 
time  to  prepare,  583,  605,  1322,  1326 
matter  not  to  be  expunged  by  court, 
725  ;  nor  prisoner  restricted  in,  ih. 
see  Address  of  Prisoner 
Defiling  women  and  girls,  1142-6 
Definition  of  military  crime,  110 

of  evidence,  808 
Defraud,  see  Disgraceful  Conduct 
a  particular  persoHj  when  not  neces- 
sary to  prove  intent  to,  1221 
Deohadation,  non-commissioned  officer, 
to  lower  rank,  126n 
process  of,  792n,  see  Discharge 
Degrading  question,  see  Character 
Delaying  trial,  350,  382 
Deubkbation  takes  place  with  closed 
doors,  454 
as  to  punishment  in  certain  cases, 
superseded  by  prescribed  peremp- 
tory punishments,  636 
Dbuandino  with  menaces,  1172,  1177 

by  letter,  1176,  1178 
Demerara  court  inartial,  23n 
Depositions,    not   received   at  'CM., 
1020 ;  Duke  of  Wellington  desir- 
ous of,  ib,n 


DET 

DEPOsmoNS,  on  former  trials  how  used, 

528,  1019 
Deputation  of  court  cannot  receive  evi- 
dence, 530;  gtury  as  to  view  of 
place,  429 
Description,  variances  in,  389,  847 

return  of  deserter,  1889t;  made  evi- 
dence, 1014  ;  admits  of  improve- 
ment, 189it,  1014n 
Desert,  inducing  soldiers  to,  1089 
Dbsebtebs  may  be  transferred,  187 ; 
before  conviction,  193» 

apprehension  of  suspected,  851, 364 

misapplication  of  term,  359»,  10147t; 
preferable  description,  351 
Desertion,  see  Absence^  Confessumt  de- 
fined, 179 ;  time  not  criterion,  182 ; 
nor  distance,  183 

includes  absence  without  leave,  1 82n  ; 
which  may  be  found  if  the  more 
grave  offence  not  proved,  184,  837 

not  triable  bv  regl.  CM.,  263,  813 

charged  and  absence  found,  184, 
837 ;  minute,  1331 

a  prisoner  may  be  arraigned  for  seve- 
ral acts  of,  at  once,  181,  401 ;  but 
not  several  prisoners  for  simple 
desertion,  402fi. 

evidence,  collateral,  of  intention  to 
commit,  816  ;  unexplained  absence, 
presumptive  of,  878 

proceedings  of  Court  of  Enquiry  are 
evidence,  348 

proved  by  fraudulent  enlistment,  181 

witness  may  not  characterise  absence 
as,  957n 

sentence,  death,  &c.,  169 ;  forfeitures 
incidental  to,  185 

stoppage  to  make  good  bounty  ob- 
tained by,  188,  689 
Design,  evidence  of,  879,  1204,  1221 
DESTBOTiNa  or  damaging  stores,  200, 
1087 ;  necessaries,  &c,  stoppages 
how  awarded,  689 

buildings,  &c.,  1215-8 

malicious,  punishable  by  A.W.,  1207 

destructive  substance,  sending,  1137; 
administering,  1125 

attempt  to  administer,  1126 
Detachments,   officers   comkansino 
of  ordnance  corps  may  hold  regl. 
CM.,  310 

not  under  rank  of  captain,  may  hold 
detachment  CM.,  319 ;  or  on  line 
of  march,  &c.,  of  any  rank,  ib. 
Detachment  CM.,  and  regimental,  dis- 
tinction between,  823 
Detachmbnt-oeneral  court  martial, 
278;  held  only  on  complaint  of 
inhabitant,  279,  285 ;  have  powers 
of  general  court  inartial,  280 

confiimation,  special  proviso,  284 
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DBTACHMKHT-OSmDUX.  OOrBT  1C4BTIAL, 

ooostitutiont  peculiarity  in,  4,  288 
available  under  martial  law,  282 
Detail  of  members,  12,  18-21,  427 
Detaining  supplies,  154 
De  Vere,  muraer  of  Major,  11 22* 
Direct  and  circumstantial  eridence,  873 
Disapproval  of  sentence,  721,  730 
DiacHABOB    with  ignominy,  126;  sen- 
tence, form  of,  1340 ;  how  carried 
into  effect,  792-5 ;  forfeitures  con- 
sequent on,  139 
soldiers  entitled  to,  trial  of,  254 
of  men  sentenced  to  penal  servitude, 
773 
Discipline    Act,    position    of   soldier 

changed  by  Naval,  43-51 
Disclosures,  making  improper,  149 
Discrediting  own  witness,  985 
Discrepancy  between  orders,  84 
DiscBBnoN  OF  court  as  to  charge,  457> 
551 ;  evidence,  619 
superior  as  to  trial,  368, 884 ;  charge, 
414;  sentence,  709,  711 
Discretionary  punishments.  111 ;  appli- 
cable to  officers,  144-7 ;  to  warrant 
officers  and  non-commissioned  offi- 
cers, 126-131;  to  soldiers,  118-125 
Disease,  feigning  (A.W.  51),  215 
DiBGSACBFUL  coxDUCT,  offisuces  charged 
as,   217 ;    indiscriminate   use   of 
term    in    charge   to  be    avoided, 
217»,  225  ;  facts  to  be  clearly  set 
forth,  413 
imputation  may  be  thrown  out  and 

offender  punished,  848 
includes  felonies,  224 
Disguise,  using  at  night,  1193 
Disjunctive,  charge  not  in,  396 
Dismissal,  sentence  of,  115 ;  less  severe 

than  cashiering,  116 
DisoBBouQccB  of  lawful  command,  178, 
595 
garrison  orders,  178,  262 
Disorders,  quelling,  147»  215 
Disputes  enquired  into  by  Regimental 

Court  Martial,  317 
Disrespect,  charge  must  specify  par- 
ticulars, 409  ;  in  absence  of  third 
person,  869 ;    collateml  evidence 
of,  818 

DiBBBSFKCTFUL  WORDS,  prOOf  Of,  833 

against  Royal  Family,  142,  215 
Dissolution  of  court,  526, '527,  535 
Distinctive  jurisdiction,  252 ;  see  Juris- 
diction 
Distinct    punishments,    not    awarded, 
687  ;  unless  expressly  authorised,  ib. 
DisTBicT  oouBT  1CA.RTIAI.,  oouveued  by 
officers  authorized  by  warrant,  291 
constitution  of,  3,  291 ;  composition, 
292-8 


DTI 
DiSTBICT  OOtTBT  XASTXAI,  dotieS  of  pTfr- 

fiident,  294,  430-1 
offences,  cognisable  by,  259-63 
general  officer  may  extend  jurisdie- 

tion  of;  268 
punishments  applicable  by,  295-9 
confirmation  of  sentence  of,  302 
transmission  of  proceedings,  303 
for  trial  ofwarroMt  officer,  proviso  as 
to  members,  292,  304 
Disturbing  proceedings  of  CM.,  215, 

484 
Divine  service,  misconduct  at,  215,  259 
Docmaam^  see  Writimgs 

by  whom  read  to  courts  573, 1 137 
notice  to  produce,  890,  899,  1035 
originab  when  annexed  to  proceed- 
ings, 1046 
tendering  false,  1031 
Douglas,  case  of  Capt.  A.,  351» 
Drawing  and  quartering,  1071 
Dress  of  officers  at  CM.,  491 
Driving,  furious,  1138 
Drown,  attempt  to  murder,  1126 
Dbuo,  administering  feloniously,  1125— 
6, 1133 ;  to  aggrieve  or  annoy,  1135 
intoxication  from,  157 
Drum-head  court  martial,  251 
Drumming  out,  792 

Dbunx,  not  on  duty,  distinctive  juris- 
diction, 218 
under  arms,  157 

witness  if,  examined  when  sober,  920 
Dbunxbnubss,  habitual,  211 
fine  for,  211-3 

simple  act,  not  separate  diarge,  400 
no  palliation  of  offisnce,  591 
from  effects  of  opium,  157 
Duces  tecum,  890,  1288 
DuBL,  criminal  charge,  all  parties  prin- 
cipals, 1113 ;  fatal,  835 
articles  on,  226-8 
Danish  trooper  beheaded  for,  58i» 
Dumb  witness,  950 
Dunkin,  case  of  Lieut.,  842 
Duration  of  mutiny  act,  85,  94 
Dutch  articles  of  war,  lf» 

regiments  in  England,  58i» 
Duty,  refusing  to  assist  officer  in  execn* 
tion  of  (A.'W.  68X  122 
drunk  on,  157*  213;  what  is,  213 
court  martial  taken  by  roster,  21 
tour  of  court  sworn  counts  as,  538 
hiring  to  do  (A.W.  101),  215 
noglect  of,  not  presumed,  830 
Dwelling-house,   definition  of,  for  the 
purposes  of   house-breaking  and 
burglanr,  1187;  found  in  at  night 
with  felonious  intent,  1189 

DmfO  DBCUUZATIONS,  859 

of  wife  against  husband,  926 
in  favour  of  prisoner,  860 
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EAST  INDIA  COMPANY,  see  In- 
dian,   Matiny  act  repealed,  68n 
Electric  telegraph,  1216 
Elephants,  inlae  muster  of,  143n 
Emoarked  in  Qaeen*8  ships,  regulations 

for  troops  when,  43 
Embezzlbkent,  what,  1197;  of  stores, 
&c.,  by  persons  in  chajrge,  20d 
by  non-commissioned  officer  or  soldier, 

207 
of  military  stores  (a  civil  offence), 

1087 
in  clerk  or  servant,  1198 
by  civil  servants  or  police,  1198» 
charged,  larceny  found,  1197n 
Eksmt,  Queen's,  who,  1070 
abandoning  post  to,  196 
falling  into  hands  of  (A.W.  66),  142, 

216 
relieving,   not  expressly  noticed  in 

mutiny  act,  194 
misbehaving  before,  not  synonymous 

with  cowardice,  195 
improper      communications      with, 
(A.W.61),  194;  (A.W.69),  142 
Engineers,  persons  hired  to  be  employed 

under,  subject  to  mutiny  act,  68 
England,  when  soldier   cannot  claim 

trial  by  law  of,  79 
English  law  referred  to  on  trials  for 

civil  offences,  76,  98,  1060-4 
Enquiiy,  courts  martial  for  purposes  of, 

31,  31 7» ;  see  Court  of  Enquiry 
Enrolled  pensioner,  68if 
Entering  house  in  night,  1189 
EzTTBiBS,  making  false,  142,  216 

refreshing  memoiy  by,  969 
Equality  of  votes,  see  Votes 
Ebasubss  in  proceedings  not  allowed, 
482,  678 
vrilftdljr  making  (A.W.87),142,  216 
Ebbobs  m  proceedings,  corrected,  482, 

678,  960,  1320 
Escape,  prisoner  effecting,  363  ;  cannot 
be    re-committed    for    equivalent 
period  of  imprisonment,  784 ;  sub- 
ject to  immediate  infliction  of  pre- 
vious sentence  of  corporal  punish- 
ment, 767 
aiding  to,  1060;  preventing,  1107 
Etymology,  false,  of  "Court  martial," 

111 
Evu>E27CB,    see   Hearsay,  Presumptive^ 
Hules,   Secondary^   Writings,  Wit- 
nessj  Perjury,  Character 
definition  of,  808 

admissibility  of,  question  for  court, 
674;  president  has  casting  vote, 
466,  619;  judge  advocate  points 
out  deviation  from  law,  466,  469 ; 
minute  of  decision,  969,  1317, 1319 
questionable,  admitted,  or  rejected, 


maj  be  brought  to  the  notice  of 

confirming  authority,  619» 
can  court  originate,  948 
tested  by  cross-examination,  971 
laws  qft  same  at  CM.  as  in  English 

courts  of  common  law,  811,  1006 
on  former  trial,  how  taken  on  fresh 

trial,  628 
of  previous  convictions,  see  Convic- 
tions 
all  to  be  recorded,  673,  676 
read  to  witness,  678,  960 
weighing,  611,  986 
EzAJCiKATiON,  see  Cross-  and  JRe-exami- 

nation 
of  witnesses,  order  of,  677,  681,  963 
separate,  943  ;    but  witness  present 

IS  not  incompetent,  ib, 
in  open  court,  673,  940 ;  at  bedside  of 

sick  or  disabled  witness,  941 
of  natives  in  India,  941 
by  question  and  answer,  480,  964 ; 

except  prosecutor's,  67 In 
leading  questions  not  allowed,  970 ; 

but  suggestive  to  assist  memory,  or 

introductory,  ib. 
prevaricating  under,  439 
refreshing  memory  under,  969 
as  to  best  of  belief,  966 
as  to  opinion,  when  allowed,  967 ;  of 

medical  man  as  to  sanity,  967» 
of  witnesses  confronted,  944 
Excess  of  jurisdiction,  436ii 
Exciting  to  mutiny,  1089 
Excusable   homicide,  not   punishable, 

nil 

ExBcunoK  of  office,  see  Office 
qf  sentence,  7 67-S07,  1107;  for  trea- 
son, 1071 
party,  how  detailed,  769fi 

'  Excuses  of  witnesses,  904-6 ;  tender  of, 
when  necessary,  891 

Experte,  evidence  of,  967,  968,  1042 

Explosive  substances,  injury  to  person, 
1136  ;  to  proper^,  1216 

Extension  of  jurisdiction  by  superior, 
263 ;  provided  he  is  authorized  to 
convene  the  superior  court,  264, 380 

Extorting  by  threats,  1172,  1177;  by 
threatening  letters,  1176,  1178 

Extracts,  when  not  received,  1033, 1036 ; 
why  not,  1004» 

Eyes,  tampering  with,  269 


FAIB  copy  of  proceedings  prepared 
daybyday,  479,  610 
Fair  play,  forms  at  CM.  intended  to 

promote,  660 
Faxab  accounts,  163 ;  alarms,  162, 267»y 
262n;  certificates,  163,  1030;  re- 
turns, &c,  162 ;  musters,  142 
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FAX.SB  answers  by  recruits,  261 
pretences,  obtaining  by,  1200 
confession  of  desertion,  216 
reports  in  action,  148 

Farm  buildings,  burning,  Sec,  1214 

Feigning  disease  (A.W.81),  215 

Fdodesc,  Ul2n 

Felukt,  definition,  1073 
admittedly  unpractical,  1073<i 
homicide    for  prevention  of,   1100, 

1107 
assaults  with  intent  to  commit,  1139 
disguised  to  commit,  1103 
tri«l  in  civil  court  causes  militaiy 
forfeitures,   139;     but  no    longer 
civil,  1073» 
cognizable  by  CM.  at  home,  222 
Fenian  trials,  precedents  at,426, 497(  10), 

916 
Field  offickbs,  courts  for  trial  of,  18, 
272 
an  officer  below,  cannot  be  deputed 
to    convene    general    or   district 
courts  martial,  2,  1253,  1257 ;  ex- 
cept, 1271» 
Figures,  as  well  as  words  in  sentence, 

388n,  ] 337 
FiNDiMO  of  court,  610-26 

may  be  special,  on    each    part    of 
charge,  621 ;  or  with  reference  to 
variance  in  proof,  847-65 
must  extend  to  each  part,  622 
separate  when  allowed,  918-9 
should  be  precise,  623 
revision  of,  see  Revision 
FiNB  for  embezzlement,  206 

drunkenness,  211 ;   how  disposed  of, 

212» 
by  commanding  officer,  212»;  scale, 
ih. ;  appeal  against,  ib. 
Firing  at,  with  intent,  1126,  1 130 
Fitzgerald,  Lieut.,  refusal  to  plead  be- 
fore   naval    court    martial,  51n; 
supported  by  Duke  of  York,  bin 
Fixtures,  stealing,  1199 
Followers  of  the  camp,  71-2,  76;  in 
India,  71 1 59n ;  at  autumn  manoeu- 
vres, 59» 
Foot  Ghiards,  trial  of,  26 
FoBCiNQ  safeguard,  204 ;  sentry,  i&. 

seamen  ashore,  1105n 
FoBBiON  coin,  1077» ;  passing,   1081 ; 
counterfeiting,  1082 
corps  in  Her  Majesty's  service,  58, 

478 
enlistment  act  (1870),  1086 
orders,  accepting,  1086» 
states,  serving,  1086 
Forfeited  sorvjce,  restoration  of,  791 
FoRFBrrons  of  hundred  pounds,  141 
of  good  conduct  pay,  by  sentence  of 
court  martial,  123 ;  consequent  on    I 


QAZ 

conviction,  139 ;  case  d  reduced 
non-oommissioned  officers,  128 
of  pay  and  service,  790 ;  during  im- 
prisonment* &C.,  135;  during  il- 
legal absence,  consequent  on  ooo- 
viction,  136 
of  past  service,  consequent  on  oonric- 

tion  of  desertion  or  felony,  189 
of  past  and  future,  maj  be  awarded 
by  general  or  district  CM.  for  any 
offi9nce,123;   how  remitted,  742; 
how  restored,  791 
of  prize  money,  137 
of  money  in  savings  bonk,  138 
for  treason    and    felony    abolished, 
1073» 
FoBOED  evidence,  uttering,  1031 

pass,  1221n 
Foigery,  1221-4 
FoRXEB  trial  bars  second,  660 

evidence  at,  when  admissible,  528; 
on  trial  for  perjury,  &c,  1018 
Forms  of  warrants,  &c,  1260-1286 
of  oath,  440,  477 
of  application  for,  CM.,  384(5) 
of  charge,  models,  223,  397 
manslaughter,  llldn ;  murder,  lll$ii 
Fortress,  surrender  of,  196 
Fraxiko  charoes,  386-414 ;  see  Charges 
in  disjunctive,  369,  1202 
including  distinct  offences,  401 
of  serious  nature  ought  not  to  include 
offences  which  are  summarily  pun- 
ishable, 397-8 
irregular,  when  nevertheless  sufficient 

for  conviction,  406 
must  follow  article,  &c.,  to  induce  a 
special  punishment,  406-7 
Frattdulext,  see  Confession,  JHsgraeefid 
enlistment,  181,  188 
misapplication,  see  Embezzlement 
Frays,  disobeying  orders  in,  147 
French  military  law,  198,  711 »»  759ft 
Friend,  prisoner  allowed  assistance  of, 
474 ;  if  not  witness,  942 ;  but  per- 
mission   may    bo    revoked,    474; 
allowed  to  read  address  if  not  pro- 
fessional adviser,  586 ;  see  Admser 
Frye,  case  of  Lieut.,  749,  459ji 
Furious  driving,  1138 
Furlough,  desertion  off,  180 
wrongful  extension  of,  262 


GAOLS,  imprisonment  of  soldiers  in« 
776 
Garrison  orders,  disobeying,  178,  215 
Garotting,  1 132 ;  whipping  for,  ib. 
Garrison  C.M.,  sre  District 
Gavin,  case  of  Wolton  v,  Mejor,  360 
(Gazette,  evidence  of  promotions,  &&, 
1024 
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GhofnuL  oontT  mabtiajl,  270*7>  343n ; 
oomposition  of,  lg-20,  271-4 
punishments  applicable  by,  113^182 
reduced  below  tne  legal  number,  626 
for  trial  of  ciril  crimes,  1050 ;  how 
convened,   1051 ;    must   refer   to 
English  law,   1052-3 ;    except  in 
In<&a,  1052n;    power  to  commute 
death,  1052 ;  see  Court  Martial 

General  officers,  how  tried,  19 

German  legion,  58n 

Gestures,  menacing,  434;  proTokiBg, 
215,  227 

GKbbs,  case  of  Capt,  840 

Gibraltar,  trial  of  civil  offences  at,  1050 

Girls,  abusing,  1144-5  ;  see  Abduction 

Good  conduct  pay,  forfeiture  of,  123, 
140 

Good  Friday,  624 

Grant,  case  of  Seijt.,  65 

Gross  insubordination,  268 

GvABD,  commander  of,  to  receive  pri- 
soners, 360 ;  and  report,  361 
leaving,  (A.W.66),  142, 199,  213 

GvABDS,  life  and  horse,  how  tried,  25 ; 
when  detached,  28 
officers  of  foot,  how  tried,  26 ;  when 
other  corps  are  interested,  27 

Gttiltt,  plea  of,  though  recorded,  evi* 

donee  to  be  proceeded  with,  553 

prisoner  pleading,  may  cross-examine 

and  adduce  evidence  as  to  fact  aud 

character,  554  ;  legal  effect  of,  1005 

Gunpowder,  see  Explosive 

Gustavus  Adolphus,  articles  of,  In 


HABEAS  CORPUS,  for  bringing  up 
prisoner,  68 ;  witness,  903 
on  application  of  prisoner,  751 

Habitual  drunkenness,  211 

Halp-fat    OFFXCRB8,    whether  within 
terms  of   mutiny  act,  60~3 ;  not 
amenable  to  military  law,  62 
amenable  to  justice  for  offences  when 
in  actual  service,  57 

Half-yearly  {now  annual)  inspection, 
complaints  at,  373 

Hallilay,  case  of  Capt.,  562 

Handwriting,  how  proved,  1041 

Hanoverian  regiments,  58» 

Haad  labour,  672,  680 ;  when  modified 
sentence  awarded,  684 
now  applicable  to  officers,  115 

Heady,  case  of  Quarter-master,  617 

Hbabsat,  what,  857  ;  not  evidence,  856 ; 
swept  words  or  writings  considered 
as  acts,  &c,  858, 861 ;  expressions, 
subject  of  charge,  858  ;  complaint 
of  recent  iqjury,  862  ;  declarations 
of  associateis,  864 ;  dying  declara- 
tions, 859 


lOK 

Hbabsat,  to  impeach  credit  of  witness^ 
981 
conversation  of  prisoner,  861 ;    of 
third    person,    when    admissible, 
864 
Heiress,  abduction  of,  1147 
Heniy  VIIL,  his  articles,  299i 
Hessian  regiments,  68» 
Highway  robbery,  1171 ;  see  Bobbary 
Hindus,  oaths  of,  447 
Hiring  substitute  to  do  duty,  215 
Home,  case  of  Col.,  331 
HoMiciDB,  justifiable,  1107;  excusable, 
1109;  felonious,  1112 ;  see  Murder 
Jurisdiction  in.  Act,  1122» 
malice    presumed  ifrom,  unless  re- 
butted, 880,  1121 
Honorary  rank,  15 
HoKOUB,  affiiirs  of,  226-8 

sense  of,  in  all  raiiks,  624n 
Honourable  acquittal,  not  entered  on 
proceedings,   625;   nor  expressed 
m  case  of  soldiers,  f^.;  the  Buke 
of  Wellington  hereon,  ib,  n 
HoBSB,  stealing,  1167 ;  maiming,  1219; 
ill-using,  making  away  with,  216, 
262 
Guards,  trials  in,  25 
HosFFTAL,  rules,  breach  of,  218 
time  in,  counts  for  sentence,  783 
apprentice,  punishment  of,  131 
Hostile  witness,  contradicting,  985 

leading  questions  to,  955 
HoVB  of  courts'  assembly,  524 ;  noted, 
525 
of  ac^oumment,  525;    noted,  525; 

may  be  extended,  624 
when  stated  in  charge,  394 
Houghing  cattle,  &c.,  1219 
HousB  breaking^  in  the  night,  see  Bur^ 
glary\    what  amounts   to,   1185; 
possession  of  tools  for,  1193 
burning^  see  Arson 
demolishing,  1217 
Hull,  Danish  corps  landing  at,  68» 
HusBAWO,  being  prosecutor,  wife  may 
give  evidence,  927 
coercion  of,  excuses  wife,  1060 
and  wife  incompetent  to  give  evi- 
dence for  or  against  each  other, 
925 ;  except  on  a  criminal  assault 
on  the  person  of  either,  926 
Hydcr,  case  of  Lieut. j  704?!,  1034 


IDENTIFICATION  of  prisoner,  390 ; 
passing  under  different  names,  (530 
by  accomplice  requires  confirmation, 
917 
Idiot,  incompetent  witness,  920;  how 

far  capable  of  crime,  687 
Ignominy,  see  JHscharge 


538 


INDEX 


laN 


INT 


Ignorance,  no  excuse,  598 

Illegality  of  second  trial,  726 

Illness  of  prisoner,  535;  pro8ecntor,637; 

witness,  941 ;  member,  526 
Ill-treating  landlords,  215,  367;   sol- 
diers, 215 
Impartiality  of  witness,  how  impeached, 

976 
Impeding  provost-marsha].  156 
Impbisonmsztt,  674-686,  774-785;  ex- 
tent by  general  and  district  C.M., 
297,    680;    by    regimental  CM., 
314,  680;   sentence  expressed  in 
days,  685 ;   modified,  684 ;  of  of- 
fenders under  sentence,  686 ;  word- 
ing of  mixed,  1338,  g.h. 
in  ci^-il  prisons,  when,  776 
period  how  calculated,  686,  779 
of  offenders  under  sentence,  686 
place  not  appointed  by  court,  686, 

774;  may  be  changed,  780-4 
caution  in  observing    the  due  for- 
malities, 780n,  781 
when  to  commence,  686 
remission  of,  785;   in  military  pri- 
sons, 789 
time  in  hospital,  reckoned,  788 
soldier  sentenced  to,  forfeits  pay  and 

service,  135 
see  Hard  Labour^  Priaon^  Solitary 
Incapacity  to  serve,  not  awarded,  668  ; 
out  unfitness  may  be  declared,  56, 
668 
Inciting  to  mutiny,  1089 

IXCOMFETRNCY  OF  WTTKESS,  910 

objection  when  raised,  910 

does  not  arise  from  infamy  or  in- 
terest, or  com'iction  ofde86rtion,912 

from  infancy,  insanity,  &c,  920 

from  marriage  with  prisoner,  913, 
925;  statute,  913;  but  not  from 
cohabiting  with,  928 

from  being  collectively  chax^ged  for 
the  same  crime,  918;  such  evi- 
dence, if  important,  may  be  ob- 
tained, 918*9;  persons  separately 
arraigned  not  incompetent,  916 ; 
see  Credibility 
Inconsistency  of  evidence,  984;  witness 

required  to  reconcile,  971 
IvDECENT  conduct,  see  Disgraceful 

assault  on  male,  1 156 ;  on  female,  1146 
Independence  of  CM.,  459 ;  not  to  be  • 

weakened,  746 
India,  powers  of  commander-in-chief 
in,  711 ;  warrant  to,  1256 

evidence  wrongly  rejected  in,  970 

modification  of  English  law  in,  1052; 
but  not  as  to  eviaence  before  CM., 
810 ;  why  objectionable,  810» 
Ijvdia,  cm.  assembled  under  anv  war- 
rant in,  11;  followers,  male  and 


female,  tried  by,  71 ;  oaths  before, 

447 
irrecalar   appointment    of  judge 
advocates,  1261» 
officers  imprisoned  in,  1 35» ;  cashiered 

in,788n 
tampering  with  secrecy  in,  47 In 
trial  of  criminal  offences  by  CM.  in, 
1052;   according  to  Indian  penal 
code,  1052i» 
witnesses,  privileges  of  native  in,  941 
Iio^iJLK  Army  subject  to  MA.,  59 ;  ex- 
cept natives,  6 
forces,  suspension  of  trials  in,  522; 

whence,  ib,n 
native  troops,  trials  in,  6,  810a 
evidence  act,  does  not  extend  to  statu- 
tory CM.,  page  ▼,  84ii,  810f» 
penal  code,  1052fi 
staff  corps,  115 
Indictment,  see  Charge 
Inducement  invalidates  confession,  995 
Imfamous  crixb,  defined,  1178i» 

threats  to  accuse  of,  1178-9 
ImrAirr,  when  admissible  as  witness,  922 
defiling  female,  1143-6 
male,    punishable   for   rape,    1141 ; 
sodomy,  1155 
Inferior  court,  extending  powers    of, 

268-7 
Infernal  machine,  1127 
Infidbl,  atheist,  examined  on  declara- 
tion, 458,  923 
"  deist  or  heathen,  examined  on  oath, 

444-6,  447,  450,  923 
Infiiction     of    sentence,    commanding 

officer  responsible  for  due,  763 
Inform,  sense  in  which  used,  472a 
Information,  publishing  unauthorized, 

148-150 
Informer,  see  Accomplice 
Ikjubibs,  malicious,  to  property,  21$, 
262,  1207;  to  self,  219;  to  other 
soldier,  221 ;  or  other  person,  1 131 
inflicting  grievous  bodily,  1129 
Innocence,  presumption  of,  877 
IifSAinrr  of  prisoner,  590;  questions  to 
medical  witness,  957a 
of  witness,  921 
Iksfbctxon,     annual    {formeriy    ha^f^ 
.VMffy),  report,  756;  complaints  at, 
378 
of  place,  &c,  by  court,  523,  809 
Insubordinate  language,  172,  395,  409 
Insubordination,  216*;  extended  juris- 

diction  to  repress,  268 
Imtbnt,  how  proved,  879-881 ;  in  bur- 
glary, 1188a 
to  defraud  or  ii^jure  any  particular 
person  not  necessary  to  azaoo, 
1204;  forgery,  1221;  falsa  pre- 
tences, A^,  1200a 
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how  stated  in  charge,  407 

IiiTEirriON  characterises  desertion,  179 
of  stealing,  necessary  to  larceny,  1162 
presumption  aa  to,  879 

Interest  does  not  render  witaess  incom- 
petent, 912 

Inteiference  with  ordinary  course  of 
justice,  166-7,  1122f» 

Interior  economy,  complaints   arising 
out  of,  342,  372 

Interlineations,  initialed  by  president, 
482 

Interpreter,  477-9,  930,  949 

Interrogation  of  prisoner,  forbidden,  913 

Intoxication,  9U  Drunkenness 

Iiregnlarity,  minor,  not  included  in 
charge,  398 

Irregulars,  Indian,  6 

IrreleTant  facts  not  evidence,  814 

Irons,  prisoner  not  kept  in  before  trial, 
except  for  security,  359;  struck 
off  at  trial,  473 

JAMAICA  court  martial,  special  con- 
stitution of,  21n.     See  Culien 
Jekyll,  case  of  Capt.,  699» 
Jenris,  case  of  Capt,  see  Simla 
JoiXT    TBiJX  of  offenders,  402,   918 ; 
when  not,  402 ;  separate  proffer  of 
challenge,  495 ;  arraignment,  550  ; 
finding,  620 
accessories,  &c.,  in  absence  of  prin- 
cipal, 1064 
offences,  402 ;  what  not,  ib. 
JxTDXciAL  KOTiCB,  what,  809 
of  A.W.  in  all  courts,  82,  1023 
of  regulations  at  CM.,  1022 
of  other  matters  without  proof,  809, 
1022 
Judges,  members    of   courts   martial 
sworn  as,  440 

JtmOB  IDTOGATB,  460-71 

how  disqualified,  465 

professional  lawyer  not  selected  by 
general  officers,  463» ;  nor  by 
J.A.  General,  463 

assisted  by  counsel,  467 

sworn  to  secrecy,  471 ;  questionable 
practice  in  Bengal,  47 1» 

duties  of,  466;  now  enlarged,  463, 
470 ;  during  finding,  612  ;  during 
sentence,  469 ;  not  legally  respon- 
sible, 469,  468n ;  how  itLT  morally, 
469n 

should  represent  defects  in  charge 
before  the  trial,  414 

summons  witnesses,  889 ;  subject  to 
the  judgment  of  the  court  after 
assembly,  t».f> 

no  longer  allowed  to  prosecute,  472 

competent  witness  for  defence,  946; 
evidence  taken  by  president,  480 


KIL 

JuDOB  ASTOCATB,  essential  to  the  juris- 
diction of  court,  464 ;  may  be  re- 
lieved, 582 

opinion  of  judge  advocate  general 
as  to  right  of  recording  opinion, 
471 ;  summing  up,  608  n 

hoV  fiff  president  of  minor  courts 
acts  as,  294 

warrant,  464, 1283-5 ;  in  India,  1 26ln 
JuDOB    Advocatr    Gsksbal,    letters 
patent,    1279;    his  duties,  462», 
749,  771 

proceedings  forwarded  to,  485-6 

supplies  copy  of  proceedings,  489 

may  administer  oaths,  334n,  1281 
Judgment,  see  Finding^  Sentence 
Junior   officers,    when    invested    with 

authority,  147,  435 
JuBiSDxcnoM  OF  courts  martial,  30 

over  persons,  ordinary,  4  In,  58-9;  in 
field,  34;  during  proclamation  of 
martial  law,  37 ;  in  default  of  any 
other  court,  1105«i 

over  offences,  military,  37 ;  and  con- 
current with  civil  courts,  and  cer- 
tain criminal  charges,  32,  146, 
222,  224;  exclusive  over  treason, 
felonies,  &c.,  1050 

limited  by  time,  52  ;  as  to  place,  40, 
42 

excess  of,  435f> ;  doubts  as  to,  dis- 
cussed when,  if  occurring  to  court, 
447,  551 ;  if  raised  by  prisoner, 
496,  556 

plea  to,  556 ;  cannot  be  decided  till 
court  sworn,  496  ;  minute,  1302-3 

DiSTiKCTiVB,  over  persons,  254-6 

over  offences,  of  D.C.M.,  259-61 ;  of 
B.C.M.,  262 

of  minor  courts,  extended,  263 ;  ex- 
cept, in  what  cases,  ib.,  by  whom 
only,  264,  380 

authority  for  extension  of,  to  be  re- 
corded in  the  heading  of  the  in- 
ferior court,  265,  1290;  and 
noticed  in  monthly  return  of  courts 
martial,  265,  755 
Jurisdiction  in  Homicides  Act,  1122» 


KAFIRS,  how  sworn,  448fi 
Killing  cattle,  1219 
KnxiNO,    what    constitutes    murder, 
1116, 1121 ;  when  excusable,  1109 
by  correction,  1109 
m  defence  of  chastity,   1108;    life, 
1110;  property,  1108;   relations, 
1108,  1110,  1113 
in  duel,  835n,  1113;  fight,  1 1 10, 1 1 13 
by  officers  of  justice,  1107 
for  prevention    of  felonies,    1108; 
murder  in  what  case,  ib. 
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KnjJKO,  upon    provocation     murder,  < 
1113 ;  mansfaaghter,  ib, 

of  rioters,  when  only  justifiable, 
1107  I  indemnity  for,  1104 

by  unfair  adrantBge,  murder,  1113 

without  intention,  whilst  doing  an- 
other act,  may  be  m,urder,  man- 
slaughter, or  misadventure,  1109, 
1114 
Krr,  selling  or  losing  (A.W.  102)  229, 
262 ;  Talue  not  stated  in  cbaige, 
387,689;  charge  not  in  disjunctive, 
229,  396 

free,  of  deserter  re-enlisting,  to  be 
paid  for,  188 ;  and  value  to  be 
stated  in  chaige,  ib.n 

court  of  enquiry,  record  of  deficiency 
by,  247  ;  received  in  evidence,  347, 
1015;  effect  of,  182 


LABOUB,  9ee  Hard  Labour 
Lance  corporals,  &c.,  designated  as 
such  in  charge,  387n 
Lance-bank,    confers  valid    authority, 
I6811 ;  leduction  from,  not  awarded 
by  CM.,  688 ;  bars  trial,  661 
Landlords,  ill-treating,  (A.W.  92)  215, 

367 
Language,  insubordinate,  172,  215 
Larcbnt,  1 160-6 ;  simple  punishment, 
1159;  compound  or  mixed,  1159n 
from  dwelling  house,  1191 ;  building 
in  curtilage  with,  1190;  furnished 
lodging,  1 1 99 ;  person,  1 169 
by  clerk  or  servant,  1197;  lodger,  1 199 
property  of,  bailee,  1161 ;  corporation, 

&c.,  393,  1166»;  partners,  1166 
may  be  found  on  charge  of,  burglary, 

robbery,  834 
may  be  tried  and  punished  on  charge 
of   obtaining   on  false  pretences, 
1200;  or  embezzlement,  1197» 
Laudanum,    feloniously  administering, 

1125,1133 
Lawful  comhiand,  what,  595-6 

disobeying,  178,  257,  596 
Law-officers  of  Crown  as  to  trial  of 

felonies  by  court  martial,  222 
Laws  for  the  guidance  of  CM..  80-4  ; 
in  the  order  of  their  sanction,  82 
common  and  statute,  guide  CM.,  in 

trial  of  civil  offences,  100,  1052 
conflict  of,  precautions  against,  84, 
810n 
Lawyer  may  not  read  defence,  586 
Lazaret,  breaking  from,  1  ]  05 
Leading  question,  955,  971 
Legal  adviser,  see  Adviser 
Letter  D,  marking  abolished,  119n 
Lbtteb  of  recall,  disobeying  Her  Ma- 
jesty's, 1086 


Lbttbb,  separate,  attached  to  proeecd- 
ings,  1348 
covering  to  J.  A.  G.,  48Gfi 
Lrttebs,  effect  in  evidence,  1043 

of  prisoner,  when  admitted  agalsst 

him,  821-2,  998,  1043 
official,  are  technically  included  un- 
der private  documents,  1010  ;    in 
what  case  made  evidence,  216, 1016 
original,    to     be    produced,    lOM ; 

passages  not  extracted,  1038 
copies  of,  may  be  annexed  to  pro* 

clings,  1046 
landing  in  quarantine,  1105 
anonymous,  see  Threats 
patent  of  J.  A.  6.,  1280 
Letter-book,  when  evidence,  1039 
Lex  loci,  CM.  do  not  adopt,  84,  810i» 
Life-guards,  courts  for  the  trial  or^  25 
Liberty  of  speech  to  prisoner  on  trial, 

688 
LiMiTATiOK,  capital  punishment^  38 
corporal  punishment,  119 
of  trial  of  offences  as  to  time,  52 
Line  of  march,  courts  mailial  on,  268, 
285,   312;    including    halts,    &c., 
268 
List  of  witnbsses,  to  be  fumiahed  to 
prisoner,   416-422 ;    not  required 
from,  424 
placed  before  court,  426,  679 
"Listed  or  in  pay,"  63 
Local  legislation  cannot    bind    C^^ 

810n 
Loaded  arms,  what,  1130 ;  for  execntion 

party,  759n 
Lodger,  stealing  by,  1199 
Loose  charges,  reprehended,  398 
Lords,  protest  by,  178 
Loss  OF  FROCBBDXKGS,  provision  against, 
484 
when  confirmed,  how  remedied,  747-8 
Lunacy,  see  Insanity 

Lunar  months,  intended  by  month,  779 
Lushington,  Mr.  Yernoo,  Q.C,  426 


MACHINERY,  destruction  of;  mali- 
cious, 1216;  riotous,  1217 
McCartliy,  case  of  Seijt.,  916 
HcNaughton,  case  of,  590,  957» 
Maoistratb,  aiding  civil,  llOO 
refusing  to  assist,  167 
limits  to  duty  of,  1099 
Mahomedan,  oath  of,  447 
Maim  or  mutilation,  wilAiI,  219 
proceedings  of  CM.  on  convietioii  of, 

forwarded  to  Chelsea,  487 
(criminal  charge),  1129 
another  soldier,  221 
Majobitt,  necessary  to  pass  judgment, 
must  be  absolute,  not  relktivti,  641 
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Majohitt,.  on  interloeatory  decisions, 
456 
to  disallow  challenge  of  president^ 

497 
of  two-thirds,  how  calculated,  61 6» 
Malicb,  defined,  1118  ;  presumption  of, 

880,  1121,    1204;    how  rebutted, 

828 
collateral  proof  of,  817-8,  1120 
Malicious  ii^uries  to  property,  1203 ; 

military  charge  under  special  article 

ofwar,  1207» 
not  necessary  to  prove  personal  spite, 

1204 
Halingering,  217 
Kanslaoghter,    1113-4  ;    punishment, 

1115 
Manufactory,     riotously    demolishing, 

1217 
March,  line  of,  tee  Line 
Mabdcbs,  officers  of,  may  sit  on  courts 
martial  with  land  officers,  22,  96 
oaths  on  trial  of,  441 
soldiers  serving  as,  51 
Marking  deserters,  &c.,  abolished,  119» 
Marks,  obliterating,  1087^ 
Mabtial  law,  power  to  declare,  36 ; 
jurisdiction  of  courts  martial  dur- 
ing, 35  ;  law  of  Ensland,  and  not 
local  code,  dispensea  under,  102-4 ; 
supersedes  ordinary  law,  35,  101 ; 
trials  under,  23,  104,282 
oaths  under,  441 
occasionally  concurrent  with  ordinary 

law,  85fi 
military  distinguished  from,  36, 100» 
false  etymology  of.  In 
civilians  act  as  judge  advocates  under, 

463«i 
Lord  Brougham  on,  100 
Master  of  ship,  1 105,  ib,n 
Mauritius,  French  law  in,  166 
Meaning  of  words,  1044 
Medals,  forfeited,  123;  by  officer,  117 
restoration  of,  79 1» 
pawning,  &c.,  229,  262  ;  lost,  348* 
disposal  of,  790 
MiEDiCAi.  examination  before  trial,  672 ; 
before  corporal  punishment,  768 
certificate,  672,  693 
tritnees,  opinion  of,  957,  ih,n 

'MtnrvmtA  OF  00UBT8  IIABTXAL,  who  may 

be,  12 
how  detailed,  21,  42,  427-8 
in  waiting,  427 
challenge  to,  500-14 
may  make  affirmation,  443 
when  liable  to  other  duty,  525 
queetums   by,  how   proposed,    574; 

subject  to  revision  of  court,  575 
responsibility  of,  459 
abience  during  the  reception  of  evi- 


dence prevents  return,  530 ;  cause 
to  be  recorded,  526 
prisoner  of  war,  526 
promotion  of,  481 ;  over  president,  491 
retirement  of,  526 
amenable  to  superior  o6urt8  of  law 

for  illegal  proceedings,  750 
withdrawing  those  above  minimum 

oondemn«l,  617 
each  votes  as  to  punishment,  637 ; 
opinion  of  law  officers  on  this  sub- 
ject, 640 
competent  to  give  evidence,  511,  947 
Members  of   parliament,   not  exempt 
from  mutiny  act,  67.;  their  arrest 
notified  to  house,  68n 
Mbxobt,  sbfbbshdto,  of  witness  by 
memorandum,  959 
of  court,  809 
Mjsnacbs,  robbery  by,  1173, 1177 

letters  containing,  1176,  1178,  1220 
Merchant  shipping  act,  1105n 
MxRCT,  recommendation  to,  697,  1349 
doubt  thrown  into  scfde  of,  618,  643 
Merger,  the  doctrine  of,  never  regarded 
as  to  military  charges,  396 ;  now 
obsolete  in  civil,  848 
Merge,  minor  offiances  when  allowed  to, 

in  the  more  grave,  381,  397 
Merit«,  defects  may  be  amended  which 

do  not  affi»ct,  389,  846,  850-4 
Mess,  stealing  from,  222,  393 
MiLrrABT,  interference   of  the,  when 
warranted,  1100 
law,  persons  subject  to,  58 
Manosuvres  act,  59ii 
murders,  act  as  to  so-called,  1122n 
offencee,  alone  ordinarily  cognizable  by 
courts  martial,  20;    certain  dvil 
offences  by  soldiers  cognizable  as, 
222 ;  unless  the  civil  power  applies 
for  the  prisoners,  165 
training,  illegal,  1092 
MnJTU,  when  subject  to  mutiny  act, 
23, 59 ;  attached  to  regular  service, 
59 
officers  of,  and  of  regular,  cannot  be 
associated  on  courts  martial,  23 ; 
exceptions,  ib. 
Militiaman,  enlisting,  181f» 
MiU,  destroying,  1217  ;  baming,  1210 
Ministers    of   C.M.,  law   proceedings 
against,  limited,   752;    who  are, 
ib,n 
MiwoB  courts  martial,  what,  252 
duties  of  president,  294,  431 
extension  of  jurisdiction,  »u  JuriS" 

dictum 
punishments,  awarded  by  commanding 
officer,   366;    appeal    against,    to 
court  martial,  when  allowed,  367. 
212» ;  on  board  Queen's  ships,  50 
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MnroB  ootnts  martial,  may  be  pleaded 
in  bar  of  trial,  561 ;  eTidenoe  of, 
1024 
Hinatefl,  see  Proceedinas,  RevitUm 
Misadventure,  homicide  by,  1109 
Miecarriage,      feloniously     procoriiig, 

1161-2 
Misconduct  in  action,  195 
Misdate,  how  obriated,  849-52 
MisDEMXAKOB,  defined,  1073 
abettors  in,  punished  as  principals, 
1058 ;  statute,  1065 
Misfortune  or  chance,  when  an  excuse 

for  offence,  590, 1109 
Misnomf»r,  immaterial  in  charge,  889, 

ll66it 
MisTAKK,  witness  may  correct  hi$  own, 
in  siring  eridenoe,  578,  960 ;  any 
made  in  taking  his  words  down, 
578 ;  form  of  minute,  1830 
MrnoATiON  of  sentence,  by  commuting 
cashiering,  736  ;  death,  737 ;  penal 
senritude,  738;  corporal  punish- 
ment, 733 
by  remission,  711,  733-7»  785-8 
Mixture  of  officers  on  CM.,  23,  96,  441 
MoiTBY,  obtaining,  by  false  pretences, 
1200 
misapplication  of  public,  163,  205 ; 

when  not  fraudulent,  168 
forging  order  for  payment  of,  1224 
Monomania,  921 
Month,  how  meant,  779 
Monthly  return,  tee  Returns 
Moore,  action  against  Sir  John,  708» 
Moravian,  affirmation  of,  452 
Mordaunt,  case  of  Sir  John,  948» 
Morgan,  Sir  Charles,  opinions  ascribed 
to  him  on  insufficient  grounds,  340fi 
MoTiTBS  of  witness  enquired  into,  974 

prosecutor  remarked  on,  701-2 
Mullins,  case  of  Col.,  152 
MuBDKa,  1116-22;  see  Killing,  Malice 
attempts  at,  1125-7 
death  must  be  within  year,  1117 
form  of  charge,  1116 
manslaughter  found  on  charge  of,  835 
conspiracy  to  commit,  1124 
letters  threatening,  1128 
military,  special  trial  of,  112292 
no  need  to  specify  manner,  1117 
punishment  of  accessory,  1122» 
Musprat,  case  of,  919 
Muster,  false,  evading  orders  relative 

to,  164 
Mute,  standing  obstinately,  555;    by 

visitation  of  God,  bbbn 
Mutilation  of  self,  217  ;  other  soldier, 

219;  ffcnerally,  1129 
Munmr,   defined,    170;    distinguished 
from  sedition  and  mutinous  con- 
duct, ib. 


MuTiNT,  evidence  of,  820-4,  864 
.  may  be  tried  summarily,  418 
conspiracy  to,  170 ;  firriting  to,  1089 
MmxT  ACT,  firstv  2jt ;  first  of  amnial 

series,  92n 
paramount  authority  of,  82,  84 
peroons  subject  to,  58-9 
specifies  offences  punishable  by  death 

within  the  realm,  38;  empowea 

Her  Majesty  to  make  artidsi  of 

war,  37,  93 
continuance  of,  85 ;  in  force  lAroait  ib, 

from  and  alter  publication  in  ot- 

ders,  ib. 
allowed  to  expire,  2,  91 
£,  I.  Company's  repealed,  58a 


NAMES  of  WTSons,  388-98,  1166; 
variances  now  amended,  389, 846-7 
unknown,  person  tried,  390 
of  office,  &C.,  instead  of  proper  name, 
1166n 
Napier,  Gen.  Sir  C,  466ii,  606,  634« 
Native  troops  in  India,  trial  of,  6 
articles  of  war,  58i»,  11  On 
witnesses  of  rank,  941 
Naval  courts  martial,  sentence  of,  com- 
plete  without  confirmation,  650^, 
669,  710n 
courts  of  enquiry,  337 
regulations,  33 7n,  426)»,  Page  vl  (h) 
witnesses  before,  9059» 
stores,  having  in  possession,  1087 
Necessaries,  su  Kit 
Necessity,  pleaded  as  defence,  594 
Neglect  of  duty  not  presumed,  but  to  be 

proved  by  prosecutor,  830 
Neglecting  to  obey  orders,  178 
New  trial,  when  illegal,  560,  728;  when 

aUowed,  527,  535.  728 
Newcastle,  articles  of  Earl  of;  466ii 
NiOHT,  definition  of,  for  purpose  of  bar* 
glary,  &c.,  1184 
armed  or  disguised  at^  1193 
^  Nolle  prosequi,  effect  of,  916» 
NoN-comossioifSD    oFFicBBSt    to    be 
placed  in  arrest,  358 
punishments  of,  126-8, 687-8;  some- 
times extreme,  127 
are  within  all  provisions  as  to  sol- 
diers, 126,  254n 
reduction  of,  see  Reduction 
Northumberland,  articles  of  Earl  of,  19S 
Notes,  witness  mtiy  refer  to,  959 
NuncB  of  trial,  416-9 
to  produce  writings,  what  sufficient 
to  let  in  secondiuy  evidence,  1035 
Noxious  thing,  administering,  1135 
NxTUBEB,  regimental,  of  soldier,  888 
sufficient  to  compose  court,  14,  271* 
279,  292,  304fi,  810 
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NvMBBB,  court  lednced  below,  626 
yariance  in  allegation  of,  855 
of  witnesses,  868-871 


OATH,  definition  of,  444 
attendant  ceremony,  447 

of  members,  administration  of,  440, 
520 ;  if  peers,  446 ;  form  of  words, 
440n;  adapted  for  purposes  of  en- 
quiry, 817 ;  on  trial  of  marines,  441 

of  judge  advocate,  words,  440n ;  why 
modified,  471 ;  how  understood  in 
Bengal,  ib.n 

of  savages,  dispensed  with,  453 

of  witnesses,  445,  673 ;  words,  445 

may  be  administered  on  the  common 
prayer  book,  447 

substitution  of  affirmation,  or  declara- 
tion, 45-23 ;  words,  ib. 

false,  146,  439,  907-9 

what  religious  principle  is  required 
by  the  law,  923 

not  administered  at  courts  of  enquiry, 
334 ;  except,  347 

nor  on  trial  of  challenge,  500 

taken  in  form  witness  declares  bind- 
ing on  his  conscience,  449,  451 

unlawfol,  administering,  1090 
Objection  to  juriadictwn  of  court,  559 

not  made  till  court  is  sworn,  496, 
552,  556 

an  individual  member,  496;  not  to 
court  coUectiyely,  ih.  \  except  as  to 
jurisdiction,  659;  see  Challenge 

witneu,  when  made,  910 

particular  gvMtion,  574 ;  how  tried, 
576 ;  witness  ordered  out  of  court, 
572 

may  be  in  writing,  574,  958 

entered  on  proMedings,  574;  mi- 
nute, 1318 

by  prisoner,  recorded,  969,  1316 
Obutbbatino    crossing    on    cheques, 
1224;  will  or  oodicU,  1168 

broad  arrow  or  marks,  1087i» 
Obstructing  civil  justice,  1657 
Obstructions  on  railroads,  1137n 
Obtaining  by  false  pretences,  1200 
Offences,  classification  of,  110,  256, 
1066 

beyond  sea  tried  at  home,  10,  41 ; 
punished  as  if  committed  at  home, 
10,41 

at  home  may  be  tried  abroad,  10,  41 

cognizance  of,  extends  beyond  limits 
of  the  command  of  the  officer  con- 
vening the  court  martial,  10,  853 

grave,  not  to  be  tried  on  indefinite 
charge,  265,  380 

cognizable  by  general  court  martial, 
257-8,  1050-1225;  by  general  or 
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district  court  martial,  259-61 ;  by 
any  court  martial,  262 

punished  peremptorily  by  mutiny 
act,  141 ;  by  articles  of  war,  142 

militarVt  punishable  by  death,  169; 
penal  servitude  only,  205;  for- 
feitures of  pay,  211;  by  other 
punishments,  215-229 

criminal  or  civil,  1050-1225;  noft 
tried  with  military,  401 ;  what 
punishable  with  corporal  punish- 
ment, 1132,  1175 

prisoner  found  guilty  of  minor,  in- 
cluded in  that  charged,  831 

under  former  acts  cognizable  under 
existing  mutiny  act,  99 

to  be  investigated,  when    possible, 
where  they  occur,  40 
Offenders,  when  release  precludes  trial, 

566-7 
Offer  of  violence,  172n 
Office,  execution  of,  172,  1122n;  con- 
structive, 174;  the  fact  must  ap- 
pear in  charge,  406 

name  of,  1166» 
Officers   of  military   prisons,  a  civil 

establishment,  176 
Officebs,  complaint  by,  not  to  be  per- 
emptorily disposed  of  by  superior 
officer,  report  must  be  submitted 
to  Her  Mfjesty,  370 

cannot  be  cashiered^  suffer  deaths  qt 
penal  servitude,  but  with  consent 
of  Her  Majesty,  711;  except,  since 
1813,  in  India,  711 ;  and  more 
recently  in  the  Crimea  and  China« 
711» 

striking  or  ill-treating  soldier,  215 

wrongs  of,  how  redressed,  369 

in  command  abroad,  subject  to  trial 
by  civil  court  in  England  for  acts 
of  oppression,  &c.,  753,  1109i» 

court  martial  book,  627 

disputes  of,  227-8 

punishments  of,  114-7 

see  N.-C.  officers 
Official  secrets  privileged,  894,  932» 
1007-8 

letters,  not  special  class  of  evidence, 
1010;  exception,  1116 
Ontte  probandi^huiden  of  proof,  829 
Open  court,  all  proceedings  in,  454 
Opinion  of  court  martial,  614;  not  to  be 
recorded  in  the  minutes  as  unani- 
mous, 615;   altered  on   revision, 
729 

of  witness,  when  evidence,  957 

of  individual  members,  whether  judge 
advocate  shoidd  retain  a  memo- 
randum of,  614 
Opium,  drunk  from  effects  of,  157 
Oppression  abroad,  753 


544 


INDEX. 


OPT 


POL 


Option  of  trial,  irregular  to  allow,  363 ; 
exceptions  to  tois  role,  367 ;  prin- 
ciple of  allowing,  367 

Order,  preserved  in  oonrt,  430,  435 
disobeying  garrison,  178,  262 
see  Lawful  Command 
for  money  or  goods,  foiging,  1224 

Order-book,  when  evidence,  1039 

Order  in  council,  authority  of,  82,  iii. ; 
as  to  troopA  on  board  ship,  85 

Ordering  witness  out  of  court,  669,  572, 
942,  1300 

Orders,  accepting  foreign,  1086 

Ordinary  course  of  justice  not  to  be  in- 
terfered with,  77,  165 

Obdkakce,  see  War  Department  ^ 
corps,  regimental  court  martial  in,  310 

Originals,  to  be  produced,  1033-4 ;  but 
copies  may  be  attached  to  proceed- 
ings, 1046 

Overloading  carriages  (A.W.  94),  216 

Overt  act,  of  treason,  1069 ;  indicating 
intention  to  commit  arson,  1205-6 

Ownership,  questions  as  to,  393,  1166; 
variances  amended,  846-7 

PACKING  courts  martial,  how  pre- 
vented, 21 
Pabdok,    of  oantneted    offenders^    by 
Sovereign  only,  731 ;  effect  of,  ib. 
when  bar  to  trial,  646-7 
Parade,  absence  of  from,  261 
Paroia,  arrest  on,  365 

evidence,  808 
Parliament,  members  of,  67,  1007 
Pasties,  to  trial,  see  Prisoner,  Prose- 
cutor ;  consent  of,  cannot  effect  the 
constitution  of  court,  528 ;  may  in- 
fluence the  admission  of  evidence, 
628,  992 
not  before  the  court,  to  be  referred  to 
cautiously,  687,  706 
Parts,  not  to  be  received,  of  admissions, 
1003  ;    private    writings,    1083 ; 
reason  of  exclusion,  1008» 
Passes,  forging,  1221n 
Paul,  St,  misjudged  from  circumstances, 

875 
Pawning  necessaries,  medal,  &c,  216, 

262 
Pat,  all  persons  in,  subject  to  mutiny 

act,  66 ;  but  this  does  not  include 

listing  money,  66 
of  prisoner  accounted  for  on  acquittal, 

757,    see  ComfpUUnts,  Forfeitures, 

Oood  Conduct 
Pay-list,  evidence  when,  872,  1017 
Paymasters,  members  of  C.H.,  12 
Pjiy-seqeants,  liability  of,  207n 
PsEBS,  when  officers,  fiable  as  others  to 

martial  law,  68 ;  when  members  of 

CM.,  sworn  as  others,  446 


Pbsbs,  give  evidence  and  afterwards  rote 

as  judges  in  House  of  Lords,  51  In 

Pbxai.  sBBvrruBB,  646 ;  substitoted  for 

death  bj  court,  38i«,  1052 

death    commuted    for,    by    reviang 

authority,  729 
commuted  to  imprisonment,  737 
applicable  for  nulitary  offences,  205 
carrying  into  effect  sentence,  770; 
judge  hesitating  to  make    order. 
406 ;  form  of  o^er,  770a ;  on  cer- 
tificate of  J.  A.  G.,  771 
officers  sentenced  to,  ceaso  to  belong 
to  service,  773 ;  soldien  not  till 
discharged,  16. 
commencement   of    term,    772 ;    of 

offenders  onder  sentence,  647 
removal  of  offenders  under,  781 
Pension,  see  Forfeiture 
Pensionebs,  see  Reserve  Force 

staff-officers  of,  when  available   for 
court  martial  duty,  12 
Pbbsmptobt funishxent,  what  is.  Ill 
offences  subject  to,  141 ;  necesauily 
awarded  by  CM.,  636 
Pebjubt,    defined,    146,    907 ;      civil 
punishment,  146i» 
court  martial  may  suggest  prosecu- 
tion of  witness  for,  439,  907 
now  cognizable  by  court  martial,  146 
as  to  b«Bt  of  belief,  966 
proof  on  trial  of,  1018 
two  witnesses  required,  868 
subornation  of.  146 
Perry,  case  of  Lieut,  970 
Pebson,  act  as  to  offences  against,  1123 
injury  to,  1129-^7 
stealing  from,  1171-5 
Petition  of  right,  36 
Personation,  felonious  false,  1226 
"Petty"  onutted  in  limitation  of  felo- 
nies triable  by  courts  martial,  222 
PXACH  of  assembly  changed,  523 
of  imprisonment,  not  fixed  by  court, 
686 ;    by  whom,  774  ;    Ranged, 
780 
when  in  civil  gaols,  776,  778 
of  trial,  10,41 
variances  as  to,  854 
Plain  clothes,  175 

Plea  in  bar,  of  trial,  6^6 ;    of  jttd^ 
ment,  686-97  ;  to  jurisdiction,  559; 
not  dedded  till  court  sworxit  496 
of  guilty,  563,  1005 
Plxtkdsb,  leaving  colours,  post,  &e.,  ia 
search  of,  199,  200,  257 
of  ship  in  distress,  1196 
Poison,  administering,  1125 
attempting  to,  1126 
with  intent  to  annoy,  1135 
to  procure  abortion,  1161a 
Police,  acting  in  support  of,  1100» 
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PoLicR,  larceny  by,  1198n 

may  summon  civilian  witnesses,  896 
Post,  shamefully  abandoning,  196 
how  used  in  articles  of  war,  199 
quitting  or  sleeping  on,  169,  199 
Post  marks,  how  far  proof,  1040 
PosTPomEMBMT    qf  trial,    533-7  ;     to 
enable  prisoner  to  procure  counsel, 
475,  536 
of   cross-examination    by    prisoner, 
577,  1309» 
Pbbckdbxts    op  civxl   covbts,  when 
admissible,  408,  821,  831 
not  always  applicable, 82»,  408,  58 In 
Pbbbooatiyb,  ofifenoes  injurious  to  the 
Queen's,  1075 ;  supersession  of,  10 
officers  removed  by,  33»,  750,  793n 
Presence,  constructive,  1057 
Pbisisbnct,  government  of,  suspension 
of  trial,  522  ;  must  concur  in  cer- 
tain sentences,  713,  1346 
warrant  to  officer  commanding,  1263 
PuBsiBKirr,  rank  of,  15  ;  how  qualified, 
16 ;  not  superseded,  491 
duties  of,  430-1 
of  G.C.M.  appointed  by  warrant  or 

order,  15,  273.  427n,  1286 
clears   court,  454 ;   preserves  order, 

430,  485 
initials  erasures,  482 
records  evidence  of  judge  advocate, 

480 
takes  votes,  614  ;   has  casting  vote, 

456  ;  when  not,  456,  497,  616 
court  adjourns  by  order  of,  524 
challenge  of,  497 ;  disallowed  by  two- 
thirds    of    court,    497  ;    minute, 
1293 
casualty  to,  next  senior  may  be  ap- 
pointed, 529 
must  affix  the  date  of  signature  to 

proceedings,  692;  form,  1311 
when  under  rank  of  captain,  17 
Preston,  half- pay  officers  shot  by  court 

martial  at,  60n 
Press,  reporters  for,  454.  492 
Presumptive  evidence,  873-6 
PaBSUMFnoK  of  innocence,  877 
intention,  879  ;  to  desert,  182 
law  and  of  fact,  877 
exercise  of  office,  872 
due  attestation,  872 
payment  from  later  receipt,  878 
Pretences,  false,  1200 
Prevarication,  how  punished,  439 
Previous  convictions,  see  Convictions 
Primd  faeie,  case  must  be  made  out, 

before  trial  ordered,  884 
Priming  (Loaded  Arms),  1130 
Pbincipals,  competent  witnesses  against 
aocessories,  917  ;  in  first  and  second 
degree  distinguished,  1057 
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Piusoif,  MILITA.RT,  offeuces  in,  176;  of- 
ficers of,  a  civil  establishment,  176 

prisoner  removed  from,  781 

corporal  punishment  in,  769 
Pbisoicbb,  473« ;  see  Arrest^  Bkcape 

before  trial,  unnecessary  detention 
of,  351 ;  officer  on  guard,  or  pro- 
vost marshal,  to  receive,  360 ;  crime 
of,  to  be  in  writing,  361 ;  name  of, 
to  be  returned  by  officer  of  guard, 
f6.;  confined,  without  written  crime, 
does  not  justify  release,  362 ;  not 
kept  in  irons,  359 

ordered  for  trial,  warned,  416-8 ; 
entitled  to  copy  of  charge,  416, 
422 

right  to  communicate  with  proposed 
witness  or  legal  adviser,  356 ;  to 
refer  to  proceedings  during  trial, 
483 

how  to  procure  his  witnesses,  422, 
890  ;  prosecutor,  946 ;  judge  advo- 
cate, 946,  480 ;  documents,  899  ; 
in  prosecutor's  hands,  ib, ;  form, 
1188 

court,  how  far  to  assist,  977n 

if  officer,  points  out  objections  to 
charge  before  trial,  568 

not  entitled  to  claim  lint  of  officers 
appointed  for  trial,  427 ;  may  re- 
ceive, ib, 

upon  trial  must  reserve  question  of 
jurisdiction  till  the  court  is  sworn, 
496 

right  of  challenge,  see  Challenge 

may  be  assisted  by  friend,  see  Adviser ; 
assisted  by  judge  advocate,  468, 
60811 

entitled  to  personal  freedom  in  court, 
473  ;  when  allowed  seat,  t^. 

pleading  guilty,  may  cross-examine 
witnesses,  call  witnef*ses,  and  ad- 
dress court,  554 ;  see  Defence 

formerly  allowed  a  rejoinder  at  all 
C.  M.,  82m,  58U;  and  still  at 
minor  C.  M.,609;  contrary  to  the 
rule  of  civil  courts,  58 In 

may  object  to  questions,  574 ;  stating  ' 
his  arguments,   574,  958 ;   which 
must  be  recorded,  574 ;  form.  1314 

latitude  in  putting  questions,  970 

cross'fxamination,  right  to,  carefully 
guarded,  970,  1306m;  may  defer, 
577,  1309it 

votes  equal,  in  favour  of,  616 

guilty  of  outrageous  conduct  in  pre- 
sence of  court,  434ff,  473 

sickness  of,  may  cause  the  adjourn- 
ment or  dibsolution  of  court,  635 

liable  to  new  trial,  if  court  dissolved 
without  passing  judgment,  535 

admissions  and  confessions  of,  lOOP^I 
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Prisonkb,  notice  of  trial  to,  416-424 

required  as  witness,  903,  916,  919 

Pbisoitebs,  several  may  be  oollectiVely 

tried  on  the  same  charge,  402 

separately  charged  for  the  same 
offence  competent  witnesses  for 
defence,  915;  9««r^  for  prose- 
cution, 916 

collectively  arraigned,  cannot  be 
witnesses  for  each  other,  918; 
rendered  competent  by  separate 
finding,  ib. ;  by  plea  of  guilt,  i6. 
PsTSOiTEB  OF  WAS,  enquiry  on  return 
of,  officers,  348 ;  court  martial  on 
soldiers,  124;  sentence,  694 

whether  liable  to  trial  on  parole,  64 

members  taken,  622,  626 

(tffttf my)  produced  as  witness,  903 
Phiyilbqb  of  Aitilleiy,  29;  dates  from 
Henry  VIIL,  ib.n ;  household  troops, 
26-8 

legal  adviser  (or  client),  930 

parliament,  67-8 

witness  from  arrest,  898 

in  not  answering  questions  tending 
to  criminate,  961 ;  not  those  sub- 
jecting to  civil  suits,  966 ;  not  part 
of  issue,  and  tending  to  degrade, 
963-4 

extends  to  no  others,  put  for  pur- 
pose of  impeaching  credibility, 
969 ;  such  questions  may  be  put, 
968 ;  answer  conclusive,  ib. ;  en- 
tered on  proceedings,  whether  an- 
swered or  not,  969 

may  be  claimed  at  any  time  by  wit- 
ness, 967 

person  in  employ  of  government  how 
far  privileged,  894,  932 
Privileged    communications,     1007-8 ; 
legal  advisers,   930;    spies,  931; 
government    officers,    932;    com- 
mander-in-chief, 894 
Prize  money  forfeited,  137 
Pbocxbdikos  of  courts  martial,  4R0-9 

forms  of,  1290.     Page  vi. 

reporting  for  press,  492 

fiur  copy  from  day  to  day,  482 

access  to,  out  of  court,  483 

how  submitted  to  Queen,  717 

how  returned  for  revision,  721 

loss  of  confirmed,  remedied,  747^8 

party  tried,  entitled  to  copy,  489 

evidence  of  statement  by  witness  or 
prosecutor,  1018 

quashed,  781,  749 

of  courts  of  enquiry,  not  etidcnoe  of 
facts  recorded,  1021 ;  except  of 
soldier's  absence,  347.  1016 

produced,  331,  1007;  »ee  1001 
Professional  advi^r,  see  Adviser 
Promotion  of  member,  481,  491 
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Promulgation  of  sentence,  743-6 
Prosecution  always  at  suit  of  Crovn, 
472  ;  formerly  by  judge  adTocate, 
ex  officio,  472»;   how  to  be  eon- 
ducted,  606 
Pbosbcutob,  472 ;  allowed  legal  aasiitr 
ance,  476 
competent  witness,  671,  869,  914 
if  possible,  not  witness  for  prois- 
cution,  472» ;  must  in  that  case  be 
the  first  witness,  671,  946;  testi- 
mony how  taken,  571 
sufficient,  when  only  witness,  869-71 
wife  of,  competent  witness,  927 
mayask  to  postpone  cross-ezamn.,  584 
prisoner  may  insist  on  the  testimony 
of,  946 ;  or  documents  in  possession 
of,  899 
must  be  subject  to  military  law,  472 
illness  of,  may  cause  a^jourmneot, 

but  not  dissolution  of  court,  637 
may  deliver  two  addresses,  670, 68l>2. 
599,  606;  but  his  words  may  be 
subject  of  charge  before  a  C.  U. 
472ii,  1018 ;  or  may  be  checked,  606 
when  allowed  evidence  in  reply,  600 
Protection  of  witness  from  arrest,  898; 
self  crimioation,    961 ;    mensdng 
words,  433 
Pbotbst,  jud^  advocate  not  to  recoid 
his  own  m  closed  court,  469 
officer  or  soldier  may,  against  sum- 
mary decision  in  respect  to  mif- 
conduct  in  billets,  367 
of  Lords  in  (Jpper  House,  178 
Pbovisions,  violence  tobringerof,202-8 
false  return  as  to  (A.W.  88),  162, 215 
seizing  (A.W.  66),  154,  216 
Provost  cells,  777 

Provost- marshal,  impeding,   166;  ap- 
pointment of,  769» 
Provoking  speeches,  215,  327 
PuBUC  bridge,  injury  to,  1216» 
building,  burning,  1212 ;  demolishing, 

1217 
court  open  to,  464,  492 
Punchayats,  in  Indian  levies,  6 
PumsHMBKr,     see     Corporal,    Disert- 
tionary.  Minor,  Perempto^,  iK, 
classification  of,  111-118 
previous,  for  an  offence,  bar  of  trial 

for  the  same,  661 
each  member  to  vote  as  to,  637 
consequent  on  sentence,  183-140 
Punishments,  two  distinct,  where  not 
awarded,  687 ;  additional,  123, 132 
Purloining  government  stores,  210 
Putting  off  trial,  see  Adjournment 

QUAKERS,  affirmation,  462 ;  girinp 
false  testimony,  punished  as  for 
peijury,  908 
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QnaraBtine,  offences  relative  to,  1106 
Quarrels,  147,  228 
Quashing  proceedings,  731 
Queen,  see  Prtrogative^  Treason 
Quelling  disorders,  147,  357 
Question,  see  Privilege,  Evidence^  &c, 
and  answer,   prescribed   by  regula- 
tions, 48(hi,  573,  954 ;  advantages 
of,  954 
reduced  to  writing,  573 
objection,  how  made,  574;  by  court, 
575;  replied  to,  574;  minute,  1316 
may  be  withdrawn  by  proposer,  574, 

576 
not  answered,  recorded,  576,  960 
proposed  by  member,  objected  to,  574 
material,  omitted,  how  put,  580 
irrelevant,  as  to  third  persons,  933 
as  to  supposititious  facts,  973 
leading,  what,  955;  when  admissible, 

955,  971 
witness,  lefusing  to  answer,  437,  890 
Quitting  ranks,  153,  215,  259 

T^AGLAN,  unprecedented  powers  to 

XL    Lord,  71 1» 

Railway,  obstructing,  &c.,  \\Z^n 

station,  &c.,  burning,  1211 
Bank,  loss    of,  officer,   115;  warrant 
officer,    130;    hospital  apprentice, 
131;  uo  longer  awarded  to  N.  C. 
officer,  127n/i 
Rapr,  1141;  evidence  of,  1140;  recent 
complaint,  862 
prostitute,  &c.,  protected  from,  1141ii 
character  of  woman  relevant  enquiry, 
964,   1141;   not   as  to  particular 
acts,  965 
woman  not  bound  to  answer,  except 
as    to    previous    connection  with 
prisoner,  965 
Rbadiko  charges,  objection  to,  952 

documents,  see  Documents 
Bkassbmblt,  on  adjournment,  525 

to  revise  proceedings,  723 
Recall  of  witness,  579,  613,  1325,  1330 
Receiving  stolen  monies,  stores,   &c., 
military    cftarge,    punishable    by 
penal  servitude,  205 ;  as  disgrace- 
ful conduct,  207,  209,  222 
Regeovebs,  of  stolen  property,  205, 222, 
1201;  charge,  223,  396,  1202 
triable  as  accessories,  1061 
thief  may  be  witness  against,  917 
Recommendation  to  mercy,  697,  1349 
Recommittal  of  prisoners,  781,  784 
Reconcile  testimony,  witnesses  required 
to,  by  court,  960,  in  cross-exam- 
ination, 971;  when  confronted,  944 
Rbooud  of  illegal  absence,  347;   evi- 
dence on  trial  for  desertion,  1021 
of  service,  evidence,  1 026 
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Rbcobds,  falsifying,  142,  215,  1031 

effect  of,  in  evidence,  1012-9,  1026 
RBCBtnTS,  desertina  before  joining,  193 
absconding,  not  having  been  attested 
nor  having  received  other  pay  than 
enlistinf^  money,  19371 
trial  of  militia,  23 
Recruiting,  offences  as  to  f  A.W.  95),  215 
Redress  of  wrongs,  369-71 
Reduction  of  N.  C.  officers,  126;  not 
from  lance    rank,   688;    form  of 
award,  687,  1337;  execution,  789 
warrant  officers,  130;  schoolmasters, 

129 
court  below  legal  number,  526 
Re-examination   of  witness,  by  party 
calling  him,  577,  579 ;  to  what  ex- 
tent allowed,  978 
Refreshing  memory,  959;  by  court,  809 
Regimental  court  of  enquiry  for  redress 
of  wrongs  of  soldiers,  340 ;  appeal 
from,  342  ;  resort  to,  how  limited, 
341 
Rkoimental  court  mabtial,  310 
offences  cognizable  by,  262  ;  general 
officers    may  extend  jurisdiction, 
263 
on  line  of  march,  &e.,  312 
proviso  in  army  service  act,  254 
punishments  applicable  by,  314 
may  impose  arrest  for  contempt  on 

officer  senior  to  president,  435 
undue  exercise  of  power,  how  con- 
trolled, 748 
Registers,  how  far  evidence,  1026;  how 

proved,  1028 
Regulation's  Queen's,  judicially  noticed 
by  CM.,   1022 ;  authority  of,  82, 
84 
Rejection  of  evidence  for  defence,  970 
Rejoinder,  by  prisoner,  allowed,  609 
Relative  rauk,   12,  15;   protects  from 

violence,  173 
Release,  from  arrest,  368 ;    when  not 
bar  to  trtal,  667 ;  witliout  authority, 
361 ;    iu  order  to  give  evidence, 
916 
Relevancy  of  evidence,  see  Rules,  I. 
Rkmarxs,  by  court,  privileged,  699, 707; 
in  separate  letter,  700;  see  Court 
by  confirming  officer,  747 
RmfissioN,  734;  contrasted  with  par- 
don, 731 
of  forfeitures,  742 
of  imprisonment,  786-7 
Removal  of  prisoners,  780-3 
Reply  of  prosecutor,  5826 ;  at  his  dis- 
cretion, 600}i 
when  evidence  in,  600-8 
improper,   607;    checked    by  court, 
606 ;  remarked  on  in  summing  up, 
608 
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Reporters,  454 ;  acoommodatioD  for,  492 
RspOBTS,  spreading  false,  &c.,  148 
confidential,  as  to  CM.,  756 
privileged,  1007-8 
Reprimands,  115,  670 
Reserve  forces,  d2n,  58,  58n,  59 
Respondent  examined  on  oath,  914 
Responsibility  of  members,  459,  752 
Restoration  of  forfeited  service,  791 
Retrospective   action,  M.A.   and  A.W. 

hare  no,  30,  559  ;  nor  Q.R„  1360n 
RjtTURir,  making  false,  162;  signing  in 
blank,  215 
when  evidence  of  facts,  1026 
of  courts  martial,  755 ;    to  contain 
notice  of  permission  to  try  grave 
offence,  268,  755 ;  and  revised  sen- 
tence,    755;    extracts    from    the 
Duke's  observations  on,  397 
RsTiKW  of  sentence,  bv  J.  A.  G.  749 ; 

by  privy  council,  to. 
Revision,  721-9 ;  order  for,  &c.,  must 
be  entered  on  proceedings,  722 
minute  of,  may  be  cancelled,  722 
no  witness  examined  on,  724 ;  except 

as  to  character,  &c.,  724 
matter  illegally  expunged,   received 
on,   725 ;   illegally  admitted,   not 
expunged  on,  726 
what  illegalities  cannot  be  amended 

on,  728 
to  be  noticed  in  CM.  return,  755 
prescribed  form,  722,  1342-3 
Riot,  defined,  1094 ;  misdemeanor  be- 
comes felonious,  when,  1103 
how  far  the  duty  of  soldiers  to  sup- 
press, &c.,  1100 
inaemnity  for  persons  assisting    to 

suppress,  1103,  1107 
power  of  justi2es  without  riot  act,  1 1 04 
Riot  act,  proclamation  under,  1 103  ;  in 
Ireland,    ib.n;     legal    effects    of, 
1095,  1104 
Rioters  destroying  buildings,  &c.,  1217 
RoBBKBT,  1171-8;   by  persons  armed, 
1175;    by  putting  in  fetir,  1172; 
which  need  not  have  actually  ex- 
isted, but  is  presumed,  when,  ib. 
charged,  assault  found,  1 173 
assault  with  intent,  1139 
Roster,  for  CM.  duty,  21,  638 
Royal  family,  words  against  (A.W.  39), 

142,  215 
Rules  of  evidence,  810;   how  as'^er- 
tained,  1005;    binding  on  courts 
martial.  810 
I.  Evidence  cor^ned  to  points  in  issue, 
813  ;  relevancy  of  proof,  814 
proof  of  other  transactions,  815  ;  on 
a    charge    of   stealing,   or  arson, 
ib. ;  of  desertion,  816  ;  of  murder, 
8 1 7 ;  on  charge  impl^  ing  malice,  8 1 8 


SEA 

conduct  and  sentiments  of  prisooer, 
on  other  occasions,  819 ;  on  a 
charge  of  conspiracy,  820 ;  acts  and 
declarations  of  oo-mutineere,  &c, 
821-4 ;  letter  written  by  oonspiia- 
tor,  823 
as  to  character,  411, 825-28 
opinion  of  experts,  957 ;  hand-writing, 
1042 ;  technical  knowledge,  958 

II.  PiHut  in  issue  to  be  proved  5y  poirty 

asserting  the  affirmative,  829 
charge  of  neglect  of  dnty  most  be 
proved,  though  it  involve  a  nega- 
tive, 830 

III.  Substance  of  the  charge  only  need  be 
proved,  831 

examplts  in  cases  of  felony  charged, 
aUempt  found,  832,  1189,  1173; 
of  slander  or  disrespect,  83S;  in 
criminal  cases,  834-6 ;  on  a  charge 
of  desertion,  837 ;  of  violence  to 
superior  in  execution  of  office.  838 ; 
scandalous  conduct,  &c.,  839-42; 
disgraceful,  843 

variances,  principle  of  amending, 
845-7 ;  in  time,  849 ;  corrected  by 
special  finding,  850 ;  in  plare,  863 ; 
number,  855 

IV.  Hearsay  not  evidence,  856-864 
Ste  Hearsay,  Dying  Declarations 

V.  Best  evidence  to  be  produced  that  the 

nature  of  the  ease  admits,  865 
distinction  between  best  possible  eri- 

dencc  and  strongest  possible  aasor- 

ance,  867 
secondary,  when  admitted,  866 
single  witness  sufBcient,  868,  871 
exce/ttions,  872 
Ryswiek,  mutinv  act  expired  after  peace 
of,  91 

^ACKVILLK,  Lord  G..  case  of.  9, 54-7 

O     Sacrilege,  1181 

Safeguard,  what,  204  ;  forcing,  t5. 

Savage,  examined  without  oath,  453; 
by  leading  questions,  955 

Savings  bank  deposits,  138 

Scandalous  conduct,  158 

framing  charpre,  410;  obsolete  forms, 

&c.,  159,411 
not  being  found,  offence  no  longer 
within  peremptory  article,  159; 
but  breach  of  good  order  or  disci- 
pline punishable  at  discretion  of 
court,  839-842 

School,  not  attending  (A.W.  32),  216 

Schoolmasters,  regulation  as  to  trittl  of, 
65ff;  punishment  of,  129 

Scutch  law,  594n,  810,  942ii,  972 

Sea,  Und  forces,  when  at,  43-51 

Seal  of  court,  when  not  required,  1029; 
no  longer  used  for  warrants,  1271 
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Seat  for  priBODer»  473  ;  witness,  672 
SecoDds,  see  Duel* 
Second  trial  barred,  33»,  560,  728 
SacoMDABT  EviDBNCB,  865;  when  ad- 
mitted, 866 ;  but  must  always  be 
legal  evidence,  865 
when  better  is  produdble,  suggests 
suspicion  of  fraud,  866 
Secrecy,  oath  of,  440,  442 ;  for  judge 
advocate,  440,    471 ;    practice    in 
Bengal,  47  In 
Secrets  of  State,  932 ;  official,  894 
Sedition.  170,  1074 
Seducing  from  duty,  1089 
Skvdimo  explosive  substances,  1137 

threatening  letters,  see  Threats 
Seniority,  15,  491 

Skntbkcb,  see  CcmmtUatvm,  Corporal, 
ImprisonmefUf  Review,  Revision 
discretionary,  114-130 
peremptory,  112,  636 
summary,  434-5 

irregularity  in  passing,  pointed  out 
to  court  by  the  judge  advocate, 
466  ;     to    confirming    authority, 
467-8 
form  of,  none  prescribed  by  law,  644 ; 
but  forms  authorised  by  Q.R.,  ib,, 
1337-9 ;  noted  in  margin,  388'» 
must  be  signKl  by  president,  692 
original,  what.  647 ;  and  revised  to 

be  inserted  in  CM.  returns,  755 
copy  of,  may  be  demanded,  489 
inoperative,  till  confirmed,  710 
not  Mubject  to  review  by  courts  of  law, 

760 
execution  of,  768-795 
promulgation  of,  743-6 
Sentinel  asleep,  or  quitting  post,  169, 

199,  267 
Sepahate  trial  of  prisoners,  402ii,  919 
letters  attached  to  proceedings,  1349 
Sebibakt  to  be  put  in  arrest,  358 
colour-,  CM.  cannot  reduce  to  platoon, 
I27» 
Servants,  theft,  &c.,  by  1197-8  ;  by  per- 
sons occasionally  employed  as,  1 197 
Service,  see  Forfeiture,  Restoration 
Severity,  cases  of  extreme,  127 
Servitude,  see  Ptnal 

Ship,on  board,  proceedings  of  CM.,268 ; 
specially  reported,   312 ;   corporal 
punishment,  119 
Ships  of  war,  military  CM.  not  held  on 
board,  42,  48 
burning  or  destroying,  1 1 26#i 
Shooting  with  intent  to  murder,  1126  ; 

to  maim,  1129 
Shop,  breaking  into,  and  stealing,  1191 
Short-hand   writer,  sworn,    440;    fair 

copy  of  notes,  day  by  day,  482 
Sight,  tamperingwith(A,W.81III.),215 
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Signature  of  president,  692,  1341 
Sikh  witnesses,  447  ;  trials  in  levies,  6 
Simla,  court  martial   836,  353,    471  ; 

Duke  of  Cambridge  on,  747 
Simmons,  Major  Egbert,  page  vii.  (a) 
Simmons  on  Courts  Martial,  462n 
Single  witness,  sufficient,  868-71 ;   ex- 
cept, 868 
Sleeping,  see  Sentinel 
Smith,  case  of  Bev.  J.,  23»,  100 
Sodomy,  1140,  1154 
SoLDisB  in  law  excludes  officers,  includes 
N.  C  officers,  254n 
when  amenable  to  courts  martial  for 

civil  crimes,  222,  1050 
redress  of  wrongs  of,  341,  372-8 
seducing  from  duty,  1089 
Soliciting  to  murder,  1124 
SouTA&T  coKFiNSMENT,  680-8 ;  whers 
not  awarded,  68 1  ;  remission  of,  734 
limitation  does    not   refer    to    any 
former  sentence,  688 
Special  finding,  850-5 
Spreading  false  reports  in  action,  148 
Stabbing,  «ee  Wound,  Weapon 
Stack,  firing,  1214n;  attempt,  1206 
Staff  officers  on,  available  for  CM. 
duty,  12 ;  of  pensioners,  ib. ;  except, 
i&. 
act  as  prosecutyors,  472 
Stamping  coin  with  words,  1084 
Starving,  murder  by,  1117 
Statements,  conflicting,  977-8,  984-6; 
witness  recalled  for,  croes-examina- 
tion  as  to,  977m 
Statutes,  not  necessary  to  prove,  1022  J 
Stbalino  from  a  comrade,  &c.,  235 
the  person,  1169 ;  house,  1194 
horses,  cattle,  &c.,  1167 
stores,  1087  ;  sf^e  Embegtlement 
civil  offence,  W^Q-,  see  Larceny 
Stephen  on  criminal  law,  462f>,  6d0i» 
Stolen  property,  how  dealt  with,  223 ; 

see  Rt  Clivers 
Stopfaoes,    when    court     to    specify 
amount^  200,  689 ;  when,  until  defi- 
ciency made  good,  689 
amount  to  be  distributed  by  court 

when  several  offenders,  402 
remission  of,  742 
Stores,  stealing,  200,  1087 

false  return  of,  142, 231 
Storekeeper,  when  subject    to   mutiny 

act,  68 
Strangle,  with  intent  to  murder,  1126 

to  commit  an  offence,  1132 
Striking  soldier,  216;  superior,  172-7 
Stupifying  drug,  administering,  1133 
Snlx>rnation  of  perjury,  127 
Substance  of  chsrge  proved,  831 
Studdis,  case  of  Gunner,  77» 
Suggebtive  questions,  970 
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SuicmB,  1112n;  accessories  Id,  t6. 
attempt  to  commit,  felony,   112791; 
puDishable  by  CM.,  230 
SuMMABT  award  by  commanding  officer, 
366,  381,  398;  appeal  from,  when 
allowed,  367  ;  on  board  ship,  60 
of  evidence,  384  ;  in  navy,  426f> 
witness  may  be  examined  as  to  con- 
tradictory statements  in,  976-6 
Summing  up  by  J.  A.,  682a,  608,  6O811 
Summons  to  witness,  896,  1287 

to  produce  documents,  899,  1280 
SuifDAT,  punishment  on,  766 
court  does  not  sit  on,  624 
judge  advocate  draws  pay  for,  466» 
SiTPBBioB    OFFICRB,   violeucc    to,    172, 
216*,  406;  insubordinate  language, 
172,  215*  609 
includes  lance-corporal,  1 73 
Supplies,  seizing,  164,  269 
Suppression  of  riots,  1096-9 
SuPKBMACT  of  known  law  (of  England), 
74-6  ;  enforced  by  penalties,  165  ; 
invaded  by  subjecting  soldiers  to 
foreign  codes,  79-81 
SuBOBOx,  certificate  by,  672,  768 

member  of  courts  martial,  12, 16 
Surrender  of,  see  Fortress 
Suspension,  prohibited,  116n;    except 
warrant  officers,  130;  hospital  ap- 
prentices, 131 
of  proceedings  in  India,  622 
Sutchffe,  Dean,  1(3),  197 
Sutlers,  see  Camp  Followers 
Sword,  given  up  by  officer  on  arrest,  363 

TAKING,  what,  in  larceny,  1161 
Tampbbing  with  eyes,  139,  216 
with  oath  of  secrecy,  47 In 
Taylor  on  evidence,  462n,  811 
Telegraph,  injuring,  1216» 
Tenant,  larceny,  &c,  by,  1199 
Testimonials  used  on  defence,  1047 
Text-book,  articles  on  war,  &c.,  when 

not,  77 
Theft,  see  Disgraceful,  Larceny,  ^c. 
Thbxatenino  letter,  sending,  demand- 
ing  money,   1176;    accusing    of 
crime,  1178;   threatening  to  kill, 
1128  ;  to  bum  or  destroy,  1220 
language,  172,  262,  409 
Thbeats  to  accuse  of  crime,  1 179 

to  obtain  money,  &c,  1177-8 
Thbowino  injurious  substances,  1137 
gunpowder  into  buildings,  1216 
wood,  &c.,  on  railway,  1137n 
Tichbome  trial,  ruling  in,  930 

legislation  suggested  by,  1226 
Timb  and  place,  how  far  proved  as  laid, 
847-64 
of  sitting  of  courts  martial,  626 
limitation  of  jurisdiction  as  to,  62 


VEN 

Tour  of  CM.  duty,  counted,  6S8 
Traitorous  words  (A.W.  89),  142,  215, 

409 
Tbansfbb  of  deserter  on  oonvictioii,  187 
of   person    committed   as  deserter, 
193n 
Transmission  of  proceedings,  485 
Transportation,  see  Penal  &nrUudetS46 ; 

judge  hesitating  to  make  order,  408 
Transports,  CM.  on  board  of,  312 
Tbbason,  high,  jurisdiction   over,  ex- 
pressly given  to  general  courts  mwe^ 
tial,  1060 
dealt  with  iu  felony,  1076 
punishment  of,  1071 
misprision  of,  1072 
Treason-felony,  1069,  1070 
Tbial,  former,  bar  to  trial,  660,  728 
application  to  put  off,  683 
joint,  402,  496,  660,  620 
second,  when  illegal,  728 
new,  may  be  had  after  sentence  of 

illegally  constituted  courts  728 
separate  of  prisoners,  402fi ;  may  be 

applied  for,  919 
suspension  in  India,  622 
Trigger,  drawing,  with  intent,  1126 
Troops  raised  abroad,  68 
Truce,  improperly  sending,  142,  215 
Tbuth,  circumstantial  variationa  con- 
sistent with,  986 
tested  by  cross-examination,  791 
Two-THiBDS  minority  of,  required   for 
death,  616 
for  disallowing  challenge  of  president, 

497 
how  calculated,  61 6n 
Two  witnesses,  when,  868  ;   to  confes- 
sion, 992n 


UNKNOWN  person,  injury Jto,  39! 
name  being,  persons  tjried,  890 
Unlawful  oath,  see  Oath 
UNNATUBA.L  act  (A.W.  81),  226,  259 
crime,    1164-6;    minimum    punish- 
ment,  6i7n  ;  see  I'kreats 
Utrecht)  law  military  after  peace  o^  92 


VAGUENESS  in  chai^ge  condemned, 
411,  467 
Vandeleur,  Col.,  general  order,  1034 
ViAiANCB,  between  statement  and  prool^ 
846-7 
in  time,  849-61  ;  place,  853-4,  847 ; 
names,   389,   847;    number,  855; 
the  ofience  chary^ed,  831--53 ;  value, 
866 ;  words,  833 
when  amended,  289-90, 846 
Vsnue^  questions  respecting,  no  longer 
arise  on  courts  martial,  10,  63 
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Veracitj,  eyidenee  to  general  chAzacter 
of  witness  for,  alone  admissible, 
813m,  980 
Verdict,  ne  Finding 
Vmsbl,  plundering  in  distress,  1196 

quitting  in  quarantine,  1226 
Vexatious  appeal,  see  Appeal 
Viaduct,  injuring,  1216n 
View  of  place   by  court,  429n,  623 ; 
by  some  members  an  exception  to 
principle,  429i» 
ViOLRNCs  to  superior,  see  Superior 
to  bringer  of  provisions,  203 
of  prisoner  in  presence  of  court,  436 
corporal  punishment  for  crimes  of, 

1132 
offer  of,  what,  I72ii 
Visitor  of  military  prison,  176, 769.  792 
VoLUKTBXB  corps,  wheu  subject  to  M.A., 
6,  68,  1361 
courts  of  enquiry  in,  349,  page  yiii,  (b) 
permanent  staff,  trial  of,  6 ;  N.  G.  0. 
enlisting,    181it;    O.  C.  M.,  276, 
1361;  B.C.  91.,  293 
now  termed  auxiliary  forces,  68ii 
Votes  collected  by  prendent,  614 ;  order 
of  taking,  id. ;  when  equally  divid- 
ed, 616,  619,  643;   eee  Majority, 
Two-TkirdB 


WAITING,  officers  in,  14,  426,  620 ; 
do  not  count  tour  of  duty,  638 
Wall,  case  of  Govemor,  llOOn 
War,  articles  of,  eee  Article 

Department,  dvil    officer   of,  41fi ; 
officers  or  soldiers  employed  in,  68, 
206 
compassing  to  leyy,  1076 
Warehouse,  breaking  into,  1191;  de- 
molishing, &c.,  1217 
Waikkiko,  prisoner  for  trial,  417,  422 

witness,  901-2  ;  eee  Summone 
Warrant  officers,  who  are,  304n ;  dis- 
tinctive jurisdiction  of  CM.,  266  ; 
courts  for  trial  of,  304 ;  punish- 
ment of,  180 
Warrants  to  convene  CJi.,  6-11 ;  forms 
of,  1260-78;  do  not  require  seal, 

1271 

not  confined  to  limits  of  command, 
10;  but  extend  only  to  troops 
specified  therein,  11 ;  except  m 
India,  i6. 

special,  issued,  naming  members, 
276 ;  embodying  charges,  8,  414 ; 
provisions  of  CM.  act,  1 1 

not  personal,  6,  7,  1271 ;  nor  deter- 
mined by  expiration  of  M.A.,  9 

to  judae  advocate,  462;  essential  to 
pcoH&rmance  of  his  functions,  464  ; 
forms,  1283-4 


WIT 

to  president  of  G.  C  M.,  273 ;  form, 
1286;  if  omitted,  does  not  vitiate 
CM.,  273 
Royal,  authority  of,  82,  84 
Warren,  Q.C,  Mr.,  not  allowed  to  read 

prisoner's  defence,  68671 
Wat^word,      treacherously      making 
known    (A.W.  64).  200;    giving 
wrong  (A.W.  60),  142, 216 
Wathen,  case  of  Capt.,  702 
Wkapom,  need  not  be  stated  in  charges 
of  homicide,  1117n 
inflicting  injuries  with  or  without, 
1031 ;  eee  Wounding 
Wellington,  Duke  of,  on  foaming  charges, 
397-9  ;  courts  of  enquiry,  334n ; 
honourable  acquittal,  624n ;  deposi- 
tions, 1020» 
Whitelocke,  case  of  Gen.,  669n,  942, 968 
WiFB,  ee*  Husband,  Prosecutor,  Married 
Will,  forging,  1223 ;  stealing  or  obliter- 
ating, 1168 
William  III.,  articles  of,  In,  166 ;  occu- 
pied East  Riding  by  Danes,  68i» 
Willsbire.  Fort,  448n 
WmoBSSBS,  see  lAst  of.  Evidence,  JSr- 
ammation.    Incompetency,    Credit 
bility,  Hostile,  &c. 
how  summoned  or  warned  in  behalf 

of  either  party,  890 
if.  prisoners  in  custody,  &c.,  903 
prisoner  has  right  to  communicate 

with  his,  366 
form  of  summons  to,  1287-8 
privileged  from  arrest,  898 ;  and  from 
action  for  libel  or  slander,  332, 
1866-7 
neelecting  to  attend,  890-4 
ordered  out  of  court,  669,  942,  1800  ; 

during  discussion,  672 
refusing  to  be  sworn,  437,  890 
oath  administered  to,  443 ;  form,  446; 
at  witness'  option,  447  ;  but  affir- 
mation allowed,  462 
when  sick,  how  examined,  672,  941 
compelled  to  produce  evidence,  900 
treated    with    respect,    433;     when 
offered  seat,  672 ;  case  of  native  of 
rank  in  India,  941 
order  of  examination,  963 
under  examination,  673,  684,  940; 

see  Leading  Question 
cross-examination,  see  Character 
as  to  crime,  966;  answer  conclusive, 
966 ;  except  as  to  previous  con- 
viction, 979 
upon  documents,  978 ;  former  state- 
ments, 977 
may  object    to  question,  674,   961, 
1301 ;    may  claim    protection  of 
court  at  any  time,  967 ;  see  Privilege 
may  be  confronted  with  another,  944 
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WmrassBs  may  ask  for  an  interpreter, 
949 

refosing  to  answer,  &c.,  437,  890; 
preyaricating,  or  ppijnriDg  him- 
self,  127,  439 

may  correct  evidence.  578,  960,  1302 

may  refer  to  notes,  959 

may  explain  preTioua  testimony,  960 

sworn  and  not  examined,  may  be 
cross-examined,  977 

recalled  on  the  defence,  after  cross- 
examination;  examination  held  to 
be  in  chief,  579 

material  question  to,  omitted,  how 
put,  948 ;  may  be  recalled  for  a 
special  question,  580 ;  in  order  to 
let  in  contradiction,  977ff;  after 
clearing  for  deliberation,  613 

two  necessary  to  conyict  of  perjury, 
or  treason,  868 

under  protection  of  court,  433,  967 

deaf  and  dumb,  950 

expenses^    military,    904 ;    civil,    at 
home,  905;  abroad,  906 
Women,  offences  against,  1141-53 

tried  by  C.  M.,  71;  see  Married 
Wording  of  sentence,  644,  678,  682, 

684,  690,  1387-9 
WoBDS,  intemperate,  by  members,  taken 
down  and  reported,  432 

traitorous  or  disrespectful,  against 
royal  family  (A. W.  39),  142,  215 

treason  or  mutiny  cannot  be  substan- 
tiated by,  unless  in  connection 
with  facts,  170,  821 

disrespectful,  &c.,  215* ;  subject  of  a 
charge,  858 ;  stated  in  fall,  394, 409 

may  be  proved  by  one  witness,  869  ; 
variance  as  to,  833 

used  in  addition  to  figures  in  sen- 
tence, 888n,  1838 
Worship,  irreverence  at  divine,   215, 

259 
WouMBS,  with  intent  to  murder,  1125; 
to    maim,  1126;   not  received  in 
action,    enquiry   as  to,   345;    see 
Weapon 
Wreckers,  1196 
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Write  before  Court,  witness  may  b« 

directed  to,  1042 
Writing,  h%nd-,  proof  of,  1041;  ad- 
mitted by  party,  1046 
WRrnwos,  1047;  see  Letters^  DoeimeiUt 

when  preferable  to  parol  eridence, 
1032 

read  in  open  court,  480«i;  by  whom, 
573,  1037 

when  annexed  to  proceedings,  1046; 
when  extracts,  1033 

when  considered  as  hearsay,  857; 
except,  821,  858 

legal  effect  of,  1043 

forging  or  uttering  forged,  1031 

when  secondary  eyidence  alloved, 
1010,  1085-9 

prosecutor  may  give  secondaiy  evi- 
dence, when  prisoner  withholds, 
899,  1035 

prisoner  may  call  on  prosecutor  to 
produce,  899 

form  of  summons  to  produce,  1287 

specified  in  summons,  mast  be 
brought  by  witness,  900 ;  but  pro- 
duced only  by  direction  of  tbe 
court,  ib, 

lost  or  destroyed,  1037 

notice  to  produce,  1035-6 

withheld  after  notice,  1037 

interpretation  of,  1044-5 

original,  to  be  produced,  1033;  im- 
propriety of  destroying,  1084 

rule  ss  to  cross-exammation  on,  978 
Wrongs,  redress  of,  officer,  869;  sol- 
dier, 340,  372 

YEARLY  inspection,  confidential  re- 
port, 756  ;  complaints  at,  373 
Y1S0XA.NRT,  when  subject  to  M.A.,  58 : 
now  classed  as  Auxiliary  Forces,  bBn 
warrantfor  holdingG.CM.  ia,  13il 
Yorkshire,  execution  under  Danish  mili- 
tary law  in,  58n 

ZENANA,  prejudices  of  Indian,  to  be 
respected  by  courts  martial,  941 
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